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RICHARD WOOD ET AI. &C., VS. THE CITY OF FORT WAYNE. 1 


1 Pleas of the circuit court of the United States for the district 

of Indiana, begun and holden at the United States court- 

rooms in the city of Fort Wayne, in said district, on the second 

Tuesday in June, in the year of our Lord onethousand eight hun- 

dred and eighty-two, before the Honorable Walter Q. Gresham, Judge 

of the district court of the United States for the district of Indi- 
ana, and ex-officio judge of said circuit court. 


Civil Action. 
RicHARD Woop eé al. vs. THE Ciry or Fort WAYNE. 


OcToBER 26TH, 1881. 


Be it remembered that heretofore, to wit, on the 26th day of Octo- 
ber, A. D. 1881, the following proceedings were had in the above- 
entitled cause : | 

Comes now the plaintiffs, Richard Wood, Edward R. Wood, 
George Wood, Walter Wood, and Stuart Wood, by Mess-. Coombs, 
Bell & Morris, their attorneys, and file hereth their complaint against 
the city of Fort Wayne, with copy and exhibit thereto tp, these 
words (h.e.). And thereupon summons is issued against the said 
defendant The City of Fort Wayne, returnable on the first day of 
the December term next. 


And afterwards, to wit, on the 30th day of November, A. D. 1881, 
the following proceedings in said cause were had: 
2 Comes now the plaintiffs by Mess-. Cooinbs, Bell & Morris, 
and file their amended complaint herein against the said de- 
fendant in these words: 


Circuit Court of the United States, District of Indiana. 


Richard Wood, Edward Wood, George Wood, Walter Wood, and 
Stuart Wood, partners doing business under the name and style of 
R. D. Wood & Co., who are all citizens of the State of Pennsyl- 
vania, complain of the City of Fort Wayne, a corporation created 
under the laws of the State of Indiana, and a citizen of the 
State of Indiana, and says that on the tenth day of September, 
1879, they and the defendants executed a contract by whizh the 
plaintiffs agreed to furnish and lay down all the water-pipes for 
the defendant’s water-works in said city, and furnish all the labor 
and material necessary for the completion of said works, except 
what was known as special castings, at and for certain prices therein 
named, all to be completed by the first day of June, 1880, or within 
such time as might be thereafter agreed upon, which time was after- 

wards extended to the — day of September, 1880, for which 
3 the defendant agreed to pay the prices named in said contract 

on monthly estimates to be made by the defendant’s engineers 
retaining ten per cent. of such estimates until the final completion 
of said work, and for six months thereafter; and upon the expiration 
of said six months to make full and final payment for said work, as 
in and by said contract, a copy of which is filed herewith, will more 
fully and at large appear. 
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2 RICHARD WOOD ET AL., &C., VS. THE CITY OF FORT WAYNE. 


And the plaintiffs aver that they well and truly performed all ite 
conditions in said contract on their part to be performed, and con.i- 
pleted said work on the first day of September, 1880, and kept the 
same in good order for six months thereafter, and also kept the same 
an good order for six months thereafter, and also kept the same in 
good repair for six months after the water was let on in said pipes. 

The plaintiffs further say that said work at the contract price 
therefor, and as estimated by said engineers, amounted to the sum 
of $147,830.81, of which the defendant retained the sum of $4,242.00 

until the final completion and acceptance of said work, and 
4 then refused to pay the same or any part thereof, and still re- 

fuse, to the damage of the plaintiffs of five thousand dollars, 
for which they pray judgment. 

And for the second and further cause of action the plaintiffs say 
that on the tenth day of September, 1879, they and the defendant 
entered into a contract, by which the plaintiffs agreed to furnish all 
the water-pipes, materials, work, and labor for the Fort Wayne water- 
works, except special castings, and lay said pipes along the lines 
and in the streets of said city, as indicated on the distribution map 
in the office of the water-works trustees, or city engineer’s office, 
and in such other streets and places in said city as might be directed, 
for which the defendant agreed to pay the prices therein specified, 
on monthly estimates, as said work should progress, reserving fifteen 
per cent. of each estimate until the final completion and acceptance 
of said works, as in and by said contract, a copy of which is filed 
herewith, will more fully and at large appear. 

And the plaintiffs aver that they duly performed all the con- 
ditions in said contract on their part to be performed accord- 

ing to the true intent and meaning of said contract, and 

oO also performed a large amount of extra and additional 
work occasioned by the change of location and plans of said 

works by said trustees and the engineers employed by the defend- 
ants; that is to say, before making said contract Willard F. Inman 
and William E. Newhall, the duly authorized agents of the plain- 
tiffs for making said contract and constructing said works, had an 
interview with said water-works trustees about the plans for the con- 
struction of said work and the location and distribution of the water- 
pipes, and were by said trustees referred to and shown a distribution 
map in the office of the city engineer, as indicating the lines and 
streets on which said pipes were to be laid, from which to make their 
bid for said work, and before making their bid for said work they, 
the said Inman and Newhall, examined said distribution map, and 
found the main pipe leading from the pumping-works to the rese-voir 
was to cross the St. Mary’s river on the lines of Calhoun street, and 
they thereupon carefully examined the river-bed. in said Calhoun 
street line, and estimated that the crossing of the river at that 

6 place would cost the sum of $500.00, and no more, which the 
plaintiffs aver was a correct estimate of the cost thereof, and 

the bid of the plaintiffs for said work and this contract thereupon 
ras made with express reference to the crossing of the river at that 
place, and said contract was thereupon executed, expressly referring 
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to said distribution map showing the lines and streets on which said 
work was to be done, that being the only distribution map then on 
file in either of said offices. 

The plaintiffs further say as they were about commencing said 
work they, the said Inman and Newhall, were informed by said 
trustees and engineers that they had changed the plan of said work 
so as to make the crossing of the river on the line of Clinton instead 
of Calhoun street, and the plaintiffs were ordered to make the cross- 
ing on Clinton street; but plaintiffs, by their said agents, after hav- 
ing examined the river-bed at said Clinton street crossing and find- 
. Ing the water in said river seven feet deep (instead of about two feet 
at the Calhoun street crossing) and the bed of the river composed of 
quicksand, protested against said’ change, and declined to goon with 

the said work unless they would be paid for the extra or addi- 
vi - tional cost of making the crossing there, over the cost of making 

the crossing on the Calhoun street line. And thereupon said 
water-works trustees requested said Inman and Newhall not to make 
any claim for extra work or extra pay for crossing said river at that 
time, but insisted upon their going on with said work, promising 
that they would in future make it all right about such extra’Work. 
But the said Inman and Newhall, agents as aforesaid, to protect the 
plaintiffs, and to avoid all future misunderstanding about the mat- 
ter, gave the said trustees notice in writing that by reason of said 
change the plaintiffs would demand extra pay for crossing at Clin- 
ton street equal to the difference in the cost of crossing on the Cal- 
houn street; and under the direction of said trustees and said engi- 
neers the plaintiffs proceeded and laid out said main pipe across the 
river on said new line at an additional cost of over and above the 
cost of crossing on the line of Calhoun street of four thousand five 
hundred and seventy-five dollars; and within two days after the 
completion of said work in crossing said river, they, the said Inman 

_  & Newhall, agents as aforesaid, made their claim to said 
8 trustees for said extra work in writing, with an itemized ac- 

count of the cost of said work, which said trustees refused to 
allow, a bill of particulars of which is filed herewith. 

And the plaintiffs further aver that they completed said work on 
the first day of September, 1880, and kept the same in good order & 
condition for six months thereafter, and for six months after the 
water was let on in said pipes, at which time the said work was ac- 
cepted by the defendant, and there was then due to the plaintiffs on 
account of the fifteen per cent. so reserved by the defendant the sum 
of four thousand one hundred and seventy-nine dollars and seventy- 
five cents, and the further sum of four thousand five hundred and 
seventy-five dollars for said extra work, rnaking together the sum of 
$8,754.75; but the defendant refused to pay the same, or any part 
thereof, and still refuses, and said sum still remains wholly unpaid, 
to the damage of the plaintiff of two. thousand dollars, for which 
they pray judgment. 

And for a third and further cause of action the plaintiffs say that 

on the first day of September, 1880, the defendant was and 
9 still is indebted to the plaintiffs in the sum of twelve thou- 
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sand dollars for work and labor done and material furnished 
by the plaintiffs for the defendant at its request, and for personal 
property sold and delivered by the plaintiffs to the defendant, and 
for money paid, laid out, and expended to and for the use of defend- 
ant, at its request, a bill of particulars of each of which remains un- 
paid ; and the plaintiffs pray judgment for twelve thousand dollars. 
: COOMBS, BELL & MORRIS, 

° - Att’ys forel lV ffs. 
10 Copy of Contract and Specifications for Constructing Water- Works 
in Fort Wayne, Ind. : , 


This agreement, made and concluded this tenth day of September, 
A. D. 1879, between the city of Fort Wayne, by the trustees of water- 
works of said city, of the first part, and R. D. Wood & Co., of Phila- 
delphia, Pennsylvania, of the second part— 

itnesseth, that the party of the second part hereby agree, for the 
consideration hereinafter mentioned, and under the penalty ex- 
pressed in a bond bearing even date herewith, and hereunto annexed, 
todoall the work and furnish all the materials called for by this agree- 
ment, and in strict accordance with the specifications and require- 
ments, as hereinafter set forth. And that the said city shall bave 
the right to appoint such civil engineer, and inspectors under him, 
as the trustees of water-works may deem advisable; and that said 
engineer shall determine the amount of work and materials to be 
paid for under this contract, decide all questions relative to the exe- 
cution thereof, and his estimate and decision shall be final and con- 
clusive. The whole to be in accordance with the preceding proposal 
signed by the said second party, and conformably to the following 
specifications, both of which are to be mutually considered as to all 
expressions, intents, and purposes as a part of this contract: 


Specifications. 


The work to be done consists in furnishing on board cars in Fort 
Wayne, Indiana, approximately 3,200 tons of cast-iron water-pipes, 
and 65 tons of sizes ranging from 24 inches to 4 inches diameter. 

Also in furnishing in said city the following valves: 

Also in trenches, foine pipes and special castings, including back 
filling, setting valves, constructing and setting valva boxes, vaults, 
and — and setting hydrants, including all crossings of rivers and 
canals. 

The above quantities of pipes and special castings are to be con- 
sidered approximate only, and it is mutually agreed that the trustees 
may increase or diminish the same to the extent of 30 per cent. at 
their option, without in any manner affecting the contract price. 

Every pipe and casting shall have cast upon it the initial of the 
maker’s name, the year in which it was cast, and the running num- 
ber of the casting of the same size. ‘The letters and figures to be cast 
on the outside, not less than two inches in length and one-eighth of 
an inch in relief. The weight of each pipe or casting shall be con- 
spicuously painted upon it before delivery with white lead paint. 
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The pipes are to be made with hub and spigot joints, which must 
accurately conform in shape and dimensions to the drawings fur- 
nished or instructions given. 

They will be tested by circular gauges, and no casting will be re- 
ceived which is defective in joint, room, or from any other cause. 

All pipes shall be true circles in sections, with inner and outer 
surfaces concentric. 

The straight pipes shall be straight, and curved pipes true to the 
required curvature in the direction of their axes. ‘They must all be 
of the specified dimensions in internal diameter from end to end, 
and the straight pipe shall be at least twelve feet in length. 

The weight of the straight pipe shall closely average as follows: 
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Diameter of pipe. Length. | Thickness. 
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No pipe will be received the weight of which shall be less than 
the above specified weight by more than three per cent. for the 
twelve-inch pipe and upwards, or more than four per cent. for smaller 
sizes, and no excess of weight above the percentage herein stated will 
be paid for. 

The metal shall be made without the admixture of cinder iron, 
stove scrap, or other inferior metal, and shall be remelted in the 
cupola or air furnace. It shall be of such character as to make a 
pipe strong, tough, and of even grain, that will satisfactorily admit 
of drilling and cutting, and shall possess a tensile strength of at least 
sixteen thousand pounds per square inch of sectional area. Speci- 
men rods of the metal used, of a size and form suitable for a testing 
machine, shal] be prepared for the engineer or inspector when re- 
quired. These specimen rods shall be poured from the ladle at any 
time either before ur the pipe has been poured, as may be required, 
aud shall present a true specimen of the iron used. 

The straight pipe shall be cast in dry sand moulds, in a vertical 
aC HE 0. of 12 inches diameter and over to be cast with the 

ub end down, and the curved pipes in loam. 
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The flask of all pipes shall be allowed to remain in position a suf- 
ficient length of time to prevent contraction. 

The pipes and castings shall be free from scabs and defects of every 
nature; no plugging or filling will be allowed. 

All pipes and castings of whatever form shall pass a careful ham- 
mer Inspection, and after having been cleaned to the satisfaction of 
the engineer or inspector, they shal] be carefully coated inside and 
out with coal-pitch varnish, according to Dr. Angus Smith’s process. 

The surface must be entirely free from rust, and no casting shall 
be coated unless examined and approved by the engineer immedi- 
ately before the process begins. The contractor shall provide a cov- 
ered way from the coating-room to the dipping vat, so that the pipes 
may be kept dry until coated. The coal-pitch varnish used must be 
of a character to make a smooth coating, tough and tenacious when 
cold, without tendency to scale off. 

The pitch and the iron shall be at a temperature of 300 degrees 
during the casting process. Fresh pitch and linseed oil shall be fre- 
quently added, and the vat shall be occasionally emptied and refilled 
with fresh material. Any pipe or casting that is to be recoated 
shall first be thoroughly burned off and cleaned. After coating the 
pipes and castings shall be thoroughly drained of surplus pitch, and 
when dry shall be subjected to a proof by water pressure of three 
hundred pounds to the square inch. 

All tools, materials, and men necessary for the proper inspection 
and proof by water pressure shall be furnished by and at the ex- 
pense of the contractor. The castings shall be weighed after coat- 
ing. 
The engineer or inspector shall be at liberty at all times to in- 
spect the material in the foundry, and the moulding, casting, and 
coating. The forms, sizes, uniformity, and conditions of all pipes 
and other castings shall be subject to his inspection, and he may 
reject, without proving, any casting which is not in conformity 
with the specifications or drawings. He shall have power to pre- 
vent the use of any metal mould or core which in his opinion 
may be imperfect. He shall have the right to make alterations in 
the plan, form, or dimensions of the special castings herein men- 
tioned. The inspection will not relieve the contractor of any of 
his obligations, and any defective pipe or other casting which may 
have passed inspection at the foundry or elsewhere will at all times 
be liable to rejection when discovered until the final adjustment and 
completion of the contract. 

The delivery of the pipe shall commence on or before the first 
day of October, 1879, and be continued with regularity until the 
completion of the contract, which shall be on or before the first day 
of June, 1880. Special castings shall be delivered as may be re- 
quired by the engineer. The ton used shall be 2,000 pounds. 

On condition of the true and faithful performance of this agree- 
ment and these specifications the said party of the first part agrees 
to pay the said party of the second part at the rate of— 

Thirty-two dollars per ton for all 24-inch pipe. 

Thirty-two dollars per ton for all 20-inch pipe. 
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Thirty-two dollars per ton for all 12-inch pipe. 

Thirty-two dollars per ton for all 8-inch pipe. 

Thirty-two dollars per ton for all 6-inch pipe. 

Thirty-two dollars per ton for all 4-inch pipe— 
And at the rate — per ton for all special castings, which is under- 
stood to include all expense incident to the manufacture and testing 
of said pipes and castings, excepting the per diem of the inspector. 
Payments to be made monthly on the amount of pipe and castings 
delivered, reserving ten per cent. until the satisfactory completion of 
this contract. 


11 Pipe laying 


Will consist in excavating and refilling trenches; in taking up 
and replacing pavements or other surfaces; in hauling and laying 
pipes, setting special castings, stop-cocks, air-cocks, check-valves, hy- 
drants, and all other appurtenances incident to the pipe distribu- 
tion; in cutting pipes, making joints, preparing foundations, build- 
ing brick or stone vaults, blow-off wells, in repairing damages 
caused to gas-pipes, sewers, drains, and cisterns; in clearing the 
streets and grounds of all rubbish or refuse caused by the above 
work ; in furnishing lead and gasket for joints, fuel for melting lead, 
clay and rope for bands, blocks and wedges fur use under pipes, 
wrought-iron straps for securing caps, reducers, and other parts lia- 
ble to draw ; in furnishing and setting or constructing boxes or vaults 
for stop-cocks, air-cocks, manholes, including furnishing and fitting 
cast-iron frames and covers thereto; in furnishing sand and all other 
materials for masonry, and all tools and Jabor necessary for the com- 
plete tulfillment of this contract. 

The following are approximate quantities of the work to be done, 
the trustees expressly reserving the right of increasing or diminish- 
ing them, as may be deemed necessary : 

Forty-two hundred lineal feet of 24-inch pipe, with lead and gasket 
joint. 3 

Thirty-two hundred and thirty lineal feet of 20-inch pipe, with 
lead and gasket joint. : 

Nineteen hundred lineal feet of 12-inch pipe, with lead and gasket 
joint. 

Twenty-three thousand and fifty lineal feet of 8-ineh pipe, with 
lead and gasket joint. 

Eighty-two thousand four hundred and thirty lineal feet of 6-inch 
pipe, with lead and gasket joint. 

Sixteen thousand seven hundred «& eighty lineal feet of 4-inch 
pipe, with lead and gasket joint. 

And setting the necessary branches, bends, reducers, bevel hubs, 
&c.; cubic yards of stone masonry ; cubic yards of brick masonry. 

The setting of 200 fire hydrants, three 24-inch valves, two 20-inch 
valves, three 12-inch valves, twenty-four 8-inch valves, one hundred 
& thirteen 6-inch valves, thirty-two 4-inch valves. 

The above work to be done in the city of Fort Wayne, Indiana, 
along the lines and in the streets, as indicated on the distribution 
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map in the office of the trustees or city engineer’s office, and in such 
other streets and places in said city as may be directed. | 

The trenches for the pipes shall be opened in accordance with the 
lines and grades as given or directed by the engineer. The top of 
pipes shall be placed five feet below the surface of street. If placed 
at greater depth than above specified, such extra depth shall be paid 
for at the rate of 20 cents per cubic yard of excavation, and if a less 
depth be required, a corresponding deduction in price shall be made. 

feasures shall always be taken by the contractor to insure the 
safety. of the public while the trenches are open by shoring, watch- 
ing, lights, etc., and the said contractor shall be liable for all dam- 
ages resulting from negligence in this regard; such damage may at 
any time be adjusted and paid by the trustees and retained from any 
monies which may be due, or afterwards become due, to said con- 
tractor. | 

All pipes, special castings, stop-cocks, air-cocks, check-valves, and 
hydrants will be furnished to the contractor in the city pipe yard or 
on the cars upon which they are received from the foundry. They 
will be delivered to him as soon as received, and it shall be his duty 
to notify the engineer of any defects or breakage before removal from 
cars, otherwise all damage arising from such cause shall be made 
good by said contractor. The contractor shall have no claim upon 
the city for any delay in the delivery of pipes or other materials 
from the manufactories. 

In delivering the pipes along the streets, care shall be taken to 
distribute them in the order in which they are to be laid, and to so 
place them as to interrupt traffic and use of streets, crossings, and 
sidewalks as little as possible; the contractor to be responsible for 
the protection and safety of all pipes and other inaterials after their 
delivery on board cars or in the city pipe yard unul laid. 

Proper implements and tools for the safe and convenient handling 
and laying of pipes, &c., such as are satisfactory to the engineer, shall 
in all cases be used. 

No pipes or other castings shall be laid which are known or may 
be found to be defective, or which have been injured by handling. 
Notice shall always be given to the engineer or inspector of any such 
defective or injured casting, and it shall be laid aside and marked 
with the letter D in white paint, whether detected before or after de- 
livery along the line. If any defective pipe or other casting shall 
be found to have been laid, it shall be removed and replaced by a 
sound and unobjectionable pipe or casting without extra charge for 
such labor. ; 

Each pipe above 12 inches diameter shall be laid upon two blocks 
(one two feet from the hub end, the other three feet from the spigot 
end), firmly bedded in the ground and set true to grade, and shall 
finally be adjusted by means of wedges (two to each block), which 
shall be left in place; the blocks to be made of sound white pine 
lumber, four iasclaies by six inches in section, and thirty inches in 
length; the wedges shall be made of sound oak timber, and shall be 
three inches by four inches at the butt, and one foot long. 
Stop-cocks, air-cocks, hydrants, special castings, and all other parts 
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pertinent to the supply or distribution shall be set or laid at the re- 
quired points in such manner as the engineer may direct. When- 
ever pipes require cutting the work shall be done under the direc- 
tion of the engineer. 

The reducers, bends, and such other parts as are liable to draw 
shall be firmly secured by straps, and the caps of such branches as 
require to be capped shall be bolted and well secured. The man- 
hole pipes shall be carefully capped, and all other applications nec- 
essary to the working of the distribution, when the water is let on, 
shall be made and completed. ; 

The straps and bolts used shall be made from the best American 
refined iron, and the size and workmanship, as well as the material, 
shall be in all respects satisfactory to the engineer. 

Any omission of branches, stop-cocks, or other appurtenances in- 
tended to be laid shall be corrected, when required, by reopening the 
trench, if it has been filled up, and introducing what may have been 
omitted. 

At the time when laid the spigots of the pipes shall be so adjusted 
in the sockets as to give a uniform space all around; and if any pipe 
does not allew sufficient space, it shall be replaced by one of proper 
dimensions. The joint shall, at all points, be at least five-sixteenths 
of an inch in thickness. The depth of lead shall not be less than 
two and three-fourths inches for the twenty-four and twenty inch 
pipes, nor less than two and one-half inches for the smaller pipes. 

Gaskets of clean, sound hemp yarn, braided or twisted, and tightly 
driven, shall be used to pack those joints. When required, a space 
of a quarter of an inch shall be left between the contiguous pipes. 

The lead used shall be of the best quality of pure and soft lead, 
and suitable for calking and securing a tight and permanent joint. 

Before running the lead the joints shall be carefully wiped out to 
make them clean and dry. The joint shall be run full at one pour- 
ing, and the melting pot shall always be kept within sixty feet of 
the joint about to be poured. 

The joints shall be calked by competent mechanics, the calking to 
be faithfully executed, and in such manner as to secure a tight joint 
without overstraining the iron of the bell. In all cases the calking 
shall be done towards the place of the gates, and other points where 
the lead is likely to be porous, so as to drive it together at these 
points. The lead, after being driven, shall be flush with the face of 
the socket. 

The pipes and all other castings shall be carefully swept and 
cleaned, as they are laid; of any earth or rubbish which may have 
found place inside during or before the operation of laying. Every 
open end of a pipe shall be plugged or otherwise closed before leav- 
ing the work for the night. 

In streets and roads, the class of surface before existing shall be 
replaced, so as to be in every way equal to that surface in materials 
and workmanship, and satisfactory to the engineer. 

A box or vault, of wood or masonry, shall be furnished and set 
over each of the stop-cocks and over each of the air-cocks and man- 
hole pipes, and the iron frames and covers shall be property fastened 
2—291 
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to them. These boxes are to be made of the form and dimensions 
shown on the plans furnished and approved by the engineer. 

In laving the pipes care shall be taken not to move, without the 
consent of the proper parties, any gas pipes or fixtures, and in cross- 
ing these they shall be sustained securely in place until the work is 
completed. The earth shall be filled in afterwards carefully under 
and around them, so as to render their position as safe and perma- 
nent as before. Any damage done to said gas-pipes, or caused by 
neglect to attend tu them, is to be paid by the contractor. 

Whenever it may be necessary to interfere with any railroad no- 
tice shall be given to the superintendent thereof, and reasonable time 
shall be allowed to remove or shore the track. The material from 
the trenches shall be so deposited as to interfere as little as possible 
with the public transit or the convenience of the residents of the 
street or road. 

Whenever it may be necessary to cross or interfere with existing 
drains, sewers, or cisterns, nofice shall be given to the engineer, and 
the crossing or alteration effected according to his directions. Any 
damage caused to the mason work of the sewers, drains, or cisterns 
shall be thoroughly repaired, and the said work shall be strength- 
ened, if necessary, to meet any additional strain that the laying of 
the pipes may impose upon it. 

No extra compensation will be allowed the contractor for the re- 
pairing of damage done to sewers, drains, or cisterns, or for any labor 
or materials used in such repairs, it being expressly understood that 
the price paid per foot for laying the water pipes covers the expenses 
of all such repairs. 

All defective pipes or other pipes not laid, castings or other iron 
work, or rubbish shall be removed from the streets and deposited in 
the pipe yard, or at such other points in the city as may be directed. 
Whenever this clearing of rubbish from the streets or the repairing 
of pavements is neglected, the engineer will give notice to that effect 
to the contractor; and if said rubbish be not removed or said repair- 
ing be not done within two days thereafter, the engineer may em- 
ploy other parties to do such work, and the expense thus incurred 

shall be deducted from any monies due the contractor. 
12 The contractor shall keep the work in good repair for six 
months after the date that the water is let on, and shall cor- 
rect and repair promptly during that time all leaks and failures of 
whatever description, and all settlements and irregularities of pav- 
ing; the work to be delivered in all respects in good condition at 
the end of that time. 

And it is further agreed that the work shall be commenced and 
carried on at such points, and in such order of precedence, and at 
such times and seasons as may, from time to time, be directed by the 
engineer. The rate of progress in pipe laying shall be made to con- 
form to the rate of delivery of the pipes by the founders. 

And the said party of the second part hereby further agrees that 
the said party of the first part shall be, and is hereby, authorized to 
retain out of the moneys payable to the said party of the second 
part, under this agreement, the sum of fifteen per cent. on the 
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amount of the contract, and to expend the same in the manner here- 
inafter provided for in making such repairs on the line of the said 
work’as the engineer may deem necessary. 

And it is further agreed that if,at any time during a period of six 
months from the date of the final completion of the work contem- 
plated in this contract, anv part of said work shall, in the opinion 
of said engineer, require repairing, and the engineer shall notify 
suid party of the second part, in person or by mail, to make the re- 
pairs so required, and if the said party of the second part shall ne- 
glect or refuse to make such repairs to the satisfaction of the engineer 
within three days from the date of the service of such notice, that 
then the said engineer shall have the right to employ such other 
person or persons as may be deemed proper to make the same; and 
the said perty of the first part shall pay the expense thereof out of 
the sum retained for that purpose by the said party of the first part, 
as before mentioned. 

And the said trustees as agents of the party of the first part hereby 
agree, upon the expiration of the said period of six months, pro- 
vided that the said work shall at that time be in good order, that 
the said party of the second part shall be entitled to receive the whole 
or such part of the sum last aforesaid as may remain after the ex- 
— of making the said repairs in the manner aforesaid shall have 

een paid therefrom. 

The said party of the second part hereby agree that they will give 
their personal attention to the fulfillment of this contract ; and that 
they will not sublet the aforesaid work, but will keep the same under 
their control, and that they will not assign, by power of attorney or 
otherwise, any portion of the said work, unless by and with the pre- 
vious consent of the said trustees, to be signified by endorsement on 
this agreement. | 

The said party of the second part hereby further agree that they 
will commenee hauling the pipes and laying the same as soon there- 
after as notice in writing shall be given; to commence and progress 
therewith, so as to complete the whole contract, in accordance with 
this agreement, by the first day of June, one thousand eight hun- 
dred and eighty. 

And it is expressly understood that, should the delivery of the 
pipes to said city be from any cause delayed, the said trustees are 
authorized to extend the time for completion of the contract, not 
exceeding six months, and there shall be no claims for damages in 
consequence of such delay. 

And the said party of second part hereby agree to receive, and 
the said first party hereby agree to pay, the following prices as full 
compensation for the work panned we A? in this contract. 

(1.) For laying the pipes and all special castings appertaining. 
thereto, setting check-valves, stop-cocks and air-cocks, including the 
excavation and refilling of trenches; all bailing, and shoring, and 
ramming ; the taking up and replacing paving or other surface of 
the streets, the removal of all rejected or surplus materials from the 
grounds or streets, the repairing of damage caused to gas pipes, 
sewers, drains, streets, cisterns, etc., and the expense of avoiding such 


NA - > ~ 
ee sae te ange 


a tin tee 
SN A Ree Ce Ni ei etna tn aia 


ON eee ae 


i fone ee ee ee 
lees ne 


~~ — ‘Zn " 
7 Ste ee ~ ag Silidtaina nna 


- Oe AE AAI ee te 


12 RICHARD WOOD FT AL., &C., VS. THE CITY OF FORT WAYNE. 


obstructions; the hauling ef all pipes and other castings and ap- 
purtenances onto the grounds, and reiurning those not used to the 

ipe-yard, the furnishing of all blocks and wedges, and all materials 
or making the joints, the cutting of pipes, and all other expenses of 
materials, tools, and labor required by the specifications and incident 
to this particular work ; the ieeathe to be measured along the centre 
of the pipe, and in the case of branches as starting from the centre 
of the main pipe. 

Twenty-four-inch pipe, the sum of sixty (60) cents per lineal foot. 

Twenty-inch pipe, the sum of fifty-five (55) cents per lineal foot. 

Twelve-inch pipe, the sum of thirty (30) cents per lineal foot. 

Eight-inch pipe, twenty (20) cents per lineal foot. 

Six-inch pipe, the sum of sixteen (16) cents per tineal foot. 

Four-inch pipe, the sum of fifteen (15) cents per lineal foot. 

(2.) For all rick masonry laid in hydraulic cement mortar, as 
specified, including the furnishing of all materials, tools, and forms, 
and setting man-hole heads and covers, the sum of seven dollars per 
thousand, actual cubic contents. 

(3.) per cubic yard, actual cubic contents. 

(4.) For hauling and setting all hydrants complete, including all 
and every charge for the same, the sum of each. 

(5.) For furnishing and setting all wooden stop-cock and air-cock 
boxes, including fitting and securing the iron covers, the sum of 
each ; cost is included in price for pipe laying. 

(6.) For furnishing and securing in place all wrought-iron work, 
the sum of seven cents per pound. 

For hauling and setting all hydrants and valves complete, inelud- 
ing all and every charge included in delivery and setting the same, 
the price is covered by the above-named price for laying pipe. 

Any unfaithful or imperfect work that may be discovered before 
the final acceptance of the work shall be corrected by contractor, or 
by the city at his expense. ‘The inspection of the work will not re- 
lieve the contractor from any obligation in this respect. 

If any employee on the works shall appear incompetent or dis- 
orderly, the trustees can require his discharge and prevent his fur- 
ther employment on the work. 

In the absence of the contractor from any part of the work, his 
superintendent or foreman in charge shall receive and obey instruc- 
tions of the trustees or their inspectors. 

Fifteen per cent. of contract price shall be retained by the city 
until the termination of the time of guarantee as indemnity for and 
to be expended in making good any damage which mav be caused 
to said city or citizens thereof by reason of the failure of said con- 
tractor to carry out all and singular the stipulations herein con- 
tained, the contractor to give his personal attention to the work, and 
not sublet the same or any part thereof without the written consent 
of the trustees. Failure to comply with this stipulation or to prose- 
cute the work, as hereinbefore set forth, either as to rate of progress 
or otherwise, shall be deemed a sufficient cause of farfeiture,and the 
trustees shall have the right to declare the contract forfeited, and 
any damage occurring therefrom shall be paid by said contractor. 
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It is hereby further understood and agreed as follows: That par- 
ties having contracts for all or any part of said water-works shall 
indemnify and save the said city of Fort Wayne harmless from and 
against all claims against said city, under any law of the State of 
Indiana, for labor performed or materials furnished for said water- 
works, and shall furnish the said trustees with satisfactory evidence, 
when called for by them, that all persons who have done work or 
furnished materials under this contract, for which the said city may 
become liable, have been fully paid or satisfactorily secured; other- 
wise the said trustees shal] have the right to pay and satisfy all such 
claims, and retain the amount or amounts so paid out of any moneys 
that may be due said contractor or contractors. 

And it is hereby agreed that no claim for extra work shall be 
made or entertained, unless such extra work shall have been-done 
in obedience to a written order of the engineer & trustees, and a 
stipulated price for same agreed upon whenever such stipulation 
may be practicable. When otherwise, such claims to be made to the 
trustees In writing within ten days after the completion of such extra 
work, or before the payment of the next succeeding monthly esti- 
mate after such work is done, failing to do which all rights of the 

contractor to such extra pay shall be forfeited. she 
13 And the said party of the second part further agree that 

they will execute a bond, in such sum and with such sureties 
as shall be approved by the trustees, for the faithful performance of 
this contract, conditioned to indemnify and save harmless the said 
city and the said trustees from all suits or actions by reason of or in 
any manner apperiaining to the performance of the work herein 
contemplated. | 

The said trustees shall have the right to make any alterations In 
the extent, dimensions, form, or plan of the work contemplated by 
this contract either before or after the commencement of construc- 
tion. If‘ such alterations diminish the quantity of work the price 
paid shall be proportionately diminished, and no anticipated profits 
allowed for the work omitted. If they increase the work such actual 
increase to be paid for at contract rate for work of its class. 

All loss or damage arising out of the nature of the work aforesaid 
or from the action of the elements, or from any unforeseen obstruc- 
tions, or any difficulties that may be encountered in the prosecution 
of the same, also for all expenses which may be incurred in conse- 
quence of the temporary suspension of any part of said work, shall 
be incurred by the contractor without extra charge to said city. | 

Payments to be made monthly for all work done and materials 
furnished, excepting the reserved percentage as hereinbefore set forth, 
which shall be retained until. the termination of contract guarantee. 

Any doubt as to the meaning of the foregoing specifications will 
be explained by the engineer, who shall have the right to correct 
any errors or omissions in them necessary to the fulfillment of their 
intention; the action of such correction to date from the time the 
engineer gives due notice thereof. 

And it is hereby expressly understood and agreed that the said 
trustees, as agents of the party of the first part, reserve the power to 
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suspend the execution of this contract, and to annul the same when- 
ever the other contracting party hereto fail to comply with all and 
singular the terms and stipulations as herein set forth, and that such 
suspension or annulment shall not affect the right of the city to re- 
cover any damages from such failure. 
In witness whereof the parties have hereunto set their hands and 
seals the day and year above written. : 
The City of Fort Wayne by the trustees of water works: 
[Seal of the City of Fort Wayne.] 
CHRISTIAN BOSEKER. 
CHARLES McCULLOCH. 
HENRY MONNING. 
R. D. WOOD & CO. 


Signed and sealed in presence of—as to R: D.. Wood & Co.— 
CHARLES SPARHAUK. 
JNO. BARCLAY JONES. 


Approved by the city council September 15th, 1879. 
JOHN H. TRENTMAN, Clerk. 


14 Exuisit A. 
Expense River Crossing, Fort Wayne, Ind, 
1879. 
Novem. 4. Rubber coats, $18; gloves, $2..-.---------- 20 
Pay-roll, 368 days & 43 hrs.’ work .--_--..--- 667 10 
3 bales jute rope, 1,088 lbs., $4.------------ 38 08 
Plank, 50; K. Bbl., 1; exp.getting Bass pump, 
120 cost is Sig nails Kain ip ueacaaulaeh wiclal sad 14 
Candles, 35; rosin, 25; machine oil, 25..__- «BD 
Rubber coat, $5; hauling engine, $5 _------ 10 
Sundries, 1; exp. on Toledo pump, 6 ------- 7 
Mach. oil, 45; lumber, 4.81---. . -2.. 2-202. 4 76 
Ticking, 50, ulamin, 50; machine oil, 20_-- 1 20 
Hinges, 25; machine oil, 28; teaming, 1.00-_- 1.53 
Saw «& clog, 35; rosin, leather, & saw, 75---_- 1 10 
Expense Toledo pump-----. ---.---------- 25 
Nov. 18th. Pay-roll No. 2, 294 ds, 7 hrs.’ work --._...-_- 520 10 
Expense, 50; oil can & funnel, 40 ~__._-__- 90 
INOW. BO. Fee, WOR COG eo ek ks ho i hc 54 65 
Rhinesmith & Simonson -_.-----.----- 2 179 91 
Rubber coats, $6; straw, 1.30 ......--__-.__ 7 30 
Nov. 29. Jas. Sheridan, for running engine .--.-. .__- 30 
Dec. 1 TORE po oa See hendeioeeetwan 1 50 
A. J. Reed (horse hire) ......-----.---- 22 38 
A. C. Perrin RE POM CRN ey EOIN Mae ae 9 40 
. Dec. 2. Pay-roll No. 3, 1233 ds.’ work ......---_ .-_- 329 95 
5. Bags, 50; Coombs & Co., 1.57-_..--- 22. 22 2 07 
C. Graffmiller (clay)-.-....-.------2..-.--- 13 60 
F. C. Staphlet, 2 boat pumps ----_---_--__- 7 00 
COE ics etc ie sabre x hae onc wie 15 
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} Dec. 10. M. Baltes (cement)_..-----.----~_- isalac ai dodionts 12 
13. Staut & Steffy, elbows for pump’ -_..------- 4 50 

46 ds., by W. F. Inman, 10_--..------2-.... - 460 

46 “° LK. Eddy, EERE SET: 138 
Dec. 31.:Rhinesmith & Simonson.----.-...-----.-. 38 54 
15 F. Henry Meyer, bl’ksmith, for lumber ---- - 17 80 

1880. 

Jan’y 14. E. Vordermark & Son (rubber boots, &c. )-. kins 87 45 
McCulloch & Richy (hardware).----- .-.--- Vo 

Lunches for men, $6; hauling engine, } -- -- 7 
Amount carried forward .....-..------ 2,771 55 
Jan’y 14. Amount bro’t forward__.--.------ ---- 2,771 55 

32 ds. with express wagon, 2.50 ._-_-..----- 80 

19. F. D. Paulus, running engine ---_--~ ..---- 180 
28. Morgan & Beach, for hardware___-..-.---- 22 65 
H. J. Trentman & Bro. (oil).---..--------- 7 91 
SN ci ipo a sl mca eA ie ies int si enol o  ndo pn = 1 00 

Cochrane & Humphrey, lumber & labor, Noy. 

iss ake chile kate tiara Manali ats 0k mi 75, 40 
31. C. L. Olds & Ca Wie IT 80 
Feb’y 2. Killian Baker, loshin, 37 73 
12. Prescott Bros. & Co., hardware .----------- 19 15 
Ft. Wayne Fire Dep't (Steamer Randall) --..- 109 60 

Expense, Toledo pump -------------- ----- 18 
27. Moming & Co., bags._--.--.-----.----.---- 42 30 
Fort Wayne Gas Co. Oo , SESE SEE OTR 9 25 
M’ch 2. Bass Foundry & M. Works, repairs, pump -- & 50 
11. Kerr Murray, suction for pump sonnets dh seine or aie 97 23 
July 27. Pay-roll No. 20, 379 ds.’ work--------.----- 611 86 
21 ds. from July 12, by W. F. 1, 10.225 -. =. 2 10 

21 . Se are 70 

Bolts, 95; W. H. Hunting, teaming, 9.05 — -- 10 
Blacksmith, $21; lumber, 5; bags, 3.75- -_-- 29 75 
Aug. 10. John Methly, wood & coal _----.-------__- 18 75 
14. A. Muerhead & Co...-. ..------.--. ------- 12 75 
Rhinesmith & Simonson, lumber ------ ~--- 105 33 

23. Jas. Sheridan, running engine-..-.--.----- 120 
Hoop iron, 1; telegram, 60; pails, 88_ ._...-. 2 48 
I sii citi ik Gentes cab wminin agin 2 50 
16 Boseker & Co., reparing pump----.------- a 9 20 
Killian Baker, ROE init ie saw wed sn ox 12 22 
Prescott Bros. & Co., hardware___.-------- a2 92 
Sept. 8. C. L. Olds & Co., labor & material___----. - 19 15 
15. D. Shordan, running engine -.-.-----.---.- 93 50 
21 days’ use express wagon, 2.00____------ - 92 50 

Be on Os AILS See need den ons 63 

OD OE RR lei este dicted nwa atnd eens 90 
Blacksmith, 3.75 ; “mach. oil, 50.22... -.-: ‘ 4 25 


y ee : r) 
< 
eee en ee » 


at Soe tae . *e ne > ees * i) an 5. 7 & 44 ; ; , is ¥ bo eles Sil ee egal Te ak . 
; i ide 2 be SE ee et RT ne he % ak a: Soe itt Te tes a me: Shu heRay Pape iM geile oe a4 Fiat Pi ial me Rae eee ~ is a rs Bs res aus me Se Oh A, eg 
~ 3 most ul ; r ‘ Se ‘s;, ‘ . * 


~ 


= 


16 RICHARD Woop EY AL., &C., VS. THE CITY Of FORT WAYNE. 


Bill of Particulars for 3rd Paragraph. 


PuHitapDA., May 4th, 1881. 
Trustees of water works, Fort WayneJnd., to R.D. Wood & Co., Dr’ 


To am’t reserved as guarantee on contract ..._-.------ 4,179 75 
« « exchange charged on remittances _--------~_- 183 89 
Lowering 24-inch pipes formerly deducted ------------ 73 95 
Fr’t on pump to Toledo -__...-----..--.---.-------- . 464 
“ © 2-inch suction pipes...... ..2... -.-........- 108 36 
Laying 16-in. pipes 5,166 f’t at 2c......------- ----.-.-- 103 32 
$5.00 per M on 22,300 brick in large hydrants----- ---- 111 50 
Extra labor digging out & setting 20 valve boxes at 1.00 30 
Changing location, laying hydrant Wayne & Chit. st._- 21 30 
Extra expense caused by additional reducers & plugs- - - 134 00 
Lead & yarn-----.- -- ini abd tain aon as ln tina po lisinsipcalg aban 48 70 
I ih is ss ed sins chip mon ne renin toe an e 50 
Counsel fees, State v. City-..---..-.-. --------------- 45 


Extra exp. on river crossing with 24-in. pipe, caused by 
change of original plan, as per our letter of Nov. 5, 


IST 222.4 Dp peepee onan Mecmdemnmen ve AC ene neha 4,575 
17 Extra expense caused by special casting not fit- 
ting, and delay in receiving same in 20! ine ~~ 790 00 
149 wooden valve boxes, difference between those fur- 
nished and those contracted for, at 3.00....-.-.--_-- 447 00 
Cracked pipes on hand _-..-...... .....--...........- 203 62 
$11,069 30 


And afterwards, to wit, at the December term of said court, be- 
fore the Honorable Walter L. Gresham, judge as aforesaid, on the 
second Tuesday in December, A. D. 1881, the following proceedings 
were had: 

Come now the parties, and, on motion, the defendant is ruled to 
answer said complaint. 


And afterwards, to wit, at the said term of said court on the 14th 
day of said month, the following proceedings in said cause were 
had: 

Comes now the defendant, by Mess. Ninde & Ellison and A. Zol- 
lars, her attorneys, and files her demurrer to the second paragraph 
of the said complaint, and the court, after hearing the argument of 
counsel, doth now overrule the said demurrer ; to which ruling the : 
defendant doth now except. 


18 And afterwards, to wit, on the 15th day of December, A. D. 
1881, at the said term of court, and before said judge, the fol- 
lowing proceedings were had: 
Comes now the defendant, by counsel, and files her answer to said 
complaint in six paragraphs, in these words: 
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In the United States Circuit Court, District of Indiana. 


RicHARD Woop, EpwarRp Woop, GEORGE Woop, WALTER Woop 
v8. 
THE Cite or Fort WAYNE. 


1st. Comes now The City of Fort Wayne, by counsel, and for an- 
swer to each paragraph of plaintiffs’ complaint, denies each and 
every allegation therein contained. 

2d. For a second and further answer to said complaint, the de- 
fendant says that before the commencement of this action it fully 
paid to said plaintiffs every claim and demand they had against it 
of every nature. 

3d. For a further and a third answer to said complaint, the de- 
fendant says that by said contract referred to in said complaint and 
filed with it as a part of the same, which is hereby referred to and 
made a part of this answer, said plaintiffs agreed to furnish and lay 
for this defendant the water pipes mentioned in said contract, and 
as therein provided; that by the terms of said contract. the plaintiffs 

agreed, among other things, to excavate and refill all trenches 
19 in the laying of said pipe, and to replace all surface earth 

and all street pavements that might be disturbed in digging 
said trenches for such pipes, so that such surface earth and pave- 
ments should be left in as good condition as they were before the 
digging of such trenches, and to the satisfaction of the city engi- 
neer. It is further stipulated and agreed in said contract that if the 
plaintiff should neglect to so replace such surface, streets, and pave- 
ments that the engineer of the city might give notice to the said 
plaintiffs of such fact, and that a neglect on their part to so replace 
said surfaces, streets, and pavements, he or the defendant might 
have the same done and deduct the cost of the same from any 
amount due the plaintiffs for the furnishing and laying of the pipes 
aforesaid. 

And the defendant says that the plaintiffs neglected to replace 
said surfaces, streets, and pavements over and along the trenches 
dug by them, although notified by said engineer so to do; that 
thereupon the defendant, by its engineer and officers & servants, 
caused a portion of ue same to be done and paid for the same in 
the sum of fifteen hundred dollars, and that portions of said surface, 
streets, and pavements yet remain to be refilled, replaced, and placed 
in the same condition as before as agreed upon; that the same will 

reasonably cost fifteen hundred dollars. And defendant says 
20 that all of the materials furnished and labor performed by 

the plaintiffs for the defendant were furnished and performed 
under said written contract, and not otherwise. 

Wherefore it demands judgment that the sum of three thousand 
a recouped from any amount that may be found due the plain- 
tiffs. 

4th. For a further and fourth answer to that part of said com- 
“none that sets up claims for damages by reason of changes made 

y the defendant in its plans and maps and location and distribu- 
d—291 
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tion of pipes and places of laying the same, said defendant says it 

admits 1t entered into a contract with the plaintiffs, a copy of which 

is filed with the complaint ; that all the work ever done, labor per- 
formed, or materials furnished by the plaintiffs to or for this defend- 
ant was under and by virtue of said contract. : 

And the defendant further says that at the time said contract was 
executed it was stated to said plaintiffs and agreed that no map or 
plan of distribution of pipes had as yet been made, but that the de- 
fendant’s engineer, Mr. J. D. Cook, would in a short time make and 

repare such map and plan of distribution, and place the same on 
file in the office of the trustees of the water-works or civil engineer 
of said city ; that that map and plan was to be the map and 

21 plan referred to in said contract, and upon which the work 

was to be done, and was to be the plan, and to designate the 
streets upon which said pipes were to be Jaid, to all of which said 
plaintiffs then agreed ; that said Cook did prepare a plan and map, 
and the same was filed in said office of trustees «& city engineers ; 
that when the plaintiffs commenced work they inquired where said 
pipes were to be laid and placed, and thereupon this defendant’s 
city engineer pointed out to the plaintiff where said work was to be 
done, and, at the request of said plaintiff, prepared a map and plan 
showing the manner and way said pipe was to be laid under said 
ah St. Mary’s river, on the line of Clinton street, which was accepted by 
ay said plaintiffs, and which was in accordance with said map & plan 
aii prepared by said Cook; that plaintiffs. then commenced work on 

PH Clinton street in excavating «& laying pipes under the river where 

au it crossed said street, — were so pointed out to them, and according 

a to said working plan, without making any objections whatever, and 

a continued said work for a long time thereafter. 

2 5th. And for a fifth and further answer to so much of plaintiffs’ 
complaint as claims additional pay & compensation for making the 
excavation and laying the pipes under the river where the same 
crosses Clinton street, defendant says that it was no more diffi- 

cult or expensive to lay said pipe under the river on said 

22 street than it would have been to lay the same under said 

river wher- the same crosses Calhoun street, and that what- 
ever money was expended by the plaintiffs in laying said pipes 
under said river on said Clinton street over and above five hundred 
dollars was the result of carelessness, extravagance, and unskillful- 
ness on the part of the plaintiff and their agents. ~ 
Wherefore defendant asks judgment. 
6th. And for a sixth and further answer to so much of the third 
paragraph of plaintiffs’ complaint as claims for work done and 
materials furnished, defendant says that whatever materials were 
furnished by the plaintiffs or labor performed by them for the de- 
fendants the same was furnished salt if performed under the written 

_ contract filed with the complaint, which is hercby referred to and 
made a part of this answer, and it says that the prices at which all 

and every part of said service & labor was to be done and materials , 


furnished is fully and specially set forth in the contract filed with 
the complaint, and this defendant avers that it has fully paid said 


hes 


Be 
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plaintiffs the said contract price for all said work and materials; 
that it is expressly agreed in said contract that no claim for extra 
work or material furnished shall be made or entertained unless such 
extra work & materials shall have been done and furnished in 
23 obedience to a written order of the city engineer and water- 
works trustees, and a stipulated price for the same agreed upon. 
And it says that no written order was ever made by said engineer 
and water-works trustee to the plaintiff to do said work or fur- 
nish said materials, as set up in said third paragraph. 
Wherefore defendant asks judgment. . 
COLERICK, ZOLLARS & 
NINDE & ELLISON, 
; For Def’t. 


And the plaintiffs are ruled to reply. 


And now comes the parties, by counsel, and the plaintiffs by 
Mess. Coombs, Bell & Norris, their attorneys, and in response to the 
rule heretofore entered file their reply to 2nd, 3rd, 4th, & 5th 
paragraphs of said answer, in the words and figures following, te 
wit: 

RIcHARD Woop et al. vs. THE City oF Fort: WAYNE. 


The plaintiff, for reply to the second, third, fourth, fifth, para- 
graphs of the defendant’s answer, deny every material allegation 


therein contained. 
COOMBS, BELL & MORRIS, 
Atty’s for PU ffs. 


The plaintiffs move the court to strike out the sixth paragraph 
of the defendant’s answer, the same being immaterial and 


24 only a denial of the complaint. 
ie COOMBS, BELL & MORRIS, 
PU ffs’ Att’ys. 


And the court, having heard the arguments of counsel, doth now 
overrule the said motion to strike out the sixth paragraph of de- 
fendant’s answer, and _ piaintiff- excepts thereto, and the plaintiff- is 
ruled to reply. 


And now come the plaintiffs, by Mess. Coombs, Bell & Morris, 
their attorneys, and file their answer to said sixth paragraph of de- 
fendant’s answer, in these words: 


RicHARD Woop ef al. vs. THE City oF Fort WAYNE. 


The plaintiffs, for reply to the sixth paragraph of defendant’s an- 


swer, deny every material allegation therein contained. 
COOMBS, BELL & MORRIS, 
Alt’ys for PU ffs. 


And this cause is now at issue, and, on plaintiffs’ motion, is con- 
tinued at their costs. 


aL MS ded 
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And afterwards, to wit, on the 10th day of June, A. D. 1882, the 
following further proceedings in said cause were had, to wit: 


Come now the parties, by their attorneys, and file their agreement 

herein that all depositions on filed may be published. And, 

25 on motion, it is ordered that all depositions on ffle herein be 
published accordingly. 


And afterwards, to wit, at the June term, 1882, of said court, before 
the Honorable Walter Q. Gresham, judge as aforesaid, the following 
further proceedings were had, tu wit: 

JUNE 10TH, 1882. 


Come now the parties, by counsel, and the defendant files her 
motion and affidavit asking that dedimus issue to take the deposi- 
tions of J. D. Cook; to which plaintiffs agree, and dedimus is ordered 
accordingly. 7 | 

And the defendant now moves to strike out parts of the deposi- 
tions of William Scully, and also of John W. Rutherford, and also 
of Charles MacRichie. 


And afterwards, to wit, at the June terin, 1882, of said court, before 
the Honorable Walter Q. Gresham, judge as aforesaid, on the 16th 
day of June, 1882, the following further proceedings in said cause 
were had, to wit: 


Come now the parties, by counsel, and plaintiff- moves to strike 
out part of the deposition of J. D. Cook, in these words, to wit: 


Unitep States oF AMERICA, District of Indiana: 
Woop e al. vs. THe City oF Fort WAYNE. 


26 Come now said plaintiffs, and move the court to strike out 
the following questions and answers in the examination of 
Joel D. Cook, for the reason that the same are and each of them is 
irrelevant, incompetent, improper, and immaterial, viz: 
Answer No. 28. 
Question “ 33 and the answer thereto. 
66 ce 60 66 Tt § 66 oe 
| COOMBS, BELL & MORRIS, 
Attys for PUff. 


And this cause being at issue, now comes the following jury to 
try the same, to wit, Harrv C. Hurlbet, Ransom Hubbard, Valentine 
Berky, Henry Stauffer, B. F. Stephens, William L. Matthews, Mark 
L. Patterson, Julius T. Speck, Hudson Loring, John Harper, W. H. 
Corest,and George A. Crowell, twelve good and lawful citizens, resident 
householders and freeholders of said district, duly elected, tried and 
sworn to well and truly try the issne herein, and a true verdict 
render according to the law and the evidence. 

And the plaintiffs having introduced part of their evidence, the 


court instructed the jury, over the objections of the plaintiffs, to re- 


e 


turn a verdict for the plaintiffs for four thousand and one huudred 
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dollars; which was accordingly done, in the words and figures follow- 
ing, to wit: 
“We, the jury, find for the plaintiffs, and assess their damages at 


$4,100. 
JOHN W. HARPER, | 
Forema- of the Jury. 
27 To which ruling of the court instructing the jury to return 


said verdict plaintiffs also objected, and filed their bill of ex- 
‘ceptions embracing their said objections, duly signed by the court, 
which reads as follows, to wit: 


In the United States Cireuit Court. 
RicHARD Woob et al. v8. City oF Fort WAYNE. 


Be it remembered that during the progress of the trial, and while 
plaintiffs were introducing their evidence-in-chief, the parties agreed 
that there was due the plaintiffs on the different items in their cause 
of action, except the items based upon the change in the crossing of 
St. Mary’s river at Clinton street, instead of Calhoun street, the al- 
leged change in the fire-boxes from eight inches in the clear to thirty- 
six Inches in the clear, and the alleged damages caused by the de- 
lay in furnishing special castings, and the imperfect condition and 
finish of such castings, in the sum of ($4,100) forty-one hundred 
dollars, for which amount the defendant offered to confess jadgment 
in favor of the plaintiff-; that after such agreement of parties, and 
offer to confess Judgment by the defendant in favor of the plaintiffs 
the court, onthe defendant’s motion, struck out all the plaintiffs’ evi- 
dence (except the contract) in support of the three items of the plain- 
tiffs’ cause of action above alluded to, and not embraced in said agree- 
ment of parties, said three items amounting in the aggregate to five 
sidetal seven hundred and seventy-two dollars. Said evidence 

_ stricken out: by the court was as follows, to wit: 

28 Plaintiffs offered in evidence the contract, marked Exhibit 
A,a copy of which follows the complaint hereinbefore re- 
corded, which was ad.nitted by the court. 

And also offered a copy of the advertisement for proposals as pub- 
lished in the newspapers, in the words and figures following, to wit; 


Fort Wayne Water-works. 
Notice to contractors. 


Sealed proposals will be received by the trustees of water-works of 
the city of Fort Wayne at their office, in said city, until one o'clock 
Tuesday, the 9th day of September, 1879, for furnishing cast-iron 
— pipes, special castings, hydrants, and valves approximately as 
ollows: 
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4,200 lineal ft., 560.73 tons, 24-in. pipe 
S200: SE ee oe 
1900. *. * Sue U1 * 
nee. Ee CB 
82420 “ “ 144836 “ 6* * 
16,780 “ “ 34586 * -4* * 


UL veins sithich emits 131,580 3,159.87 


Also 65 tons of special castings, 200 fine hydrants, together with such 
valves as may be requisite in laying above pipe. 
Tender will also be received for pipe laying, setting hydrants and 
valves, including valve boxes, vaults, and covers. 
Blank proposals, specifications, and forms of contract will be fur- 
nished by the trustees from and after August 25th, 1879. 
29 The trustees reserve the right to reject. any or all bids. 
7 * CHRISTIAN BOSEKER, 
| CHARLES McCULLOCH, 
HENRY MONNING, 
Trustees of Water-works, Fort Wayne. 
J. D. COOK, Toledo, O., 
Consulting Engineer, Fort Wayne. 


In the Circuit Court of the United States for the District of Indiana 
RicHaRD Woop é¢ al. vs. City OF FoRT WayYNeE. 


Plaintiffs offered in evidence the contract, which is marked “ Ex- 
hibit A,” and read the same. 


WILLIARD F. InMAN, being duly sworn, deposed as follows: 


My name is Williard F. Inman; I reside in New York; am su- 
erintendent of R. D. Wood & Co., the plaintiff-; was present at the 
bidding for building water-works for defendant as representative of 
plaintitf- and to make estimates forthem. Bidding took pluce about 
two days before contract was executed, September 8th or 9th; I made 
estimate of the construction of the work ; Mr. Newhall estimated cost 
of iron; I also examined the crossing at Calhoun street— 

30 alwaysdothat. I have been engaged in building water-works 
twelve years in different places—Burlington, Brandon, Provi- 

dence. At the time of the building [I] was referred to a map in the \ 


civil engineer’s office, Brackenridge; also got the specifications, which 
referred to the map. Mr. Charles McCulloch told me where to find 
the map; he was one of the water-works trustees. | 


Witness here showed the map. 


Yes, this is the map. This line on this map showing crossing on 
Clinton street was not on the map at the time it was shown us, or 
at the time of the bidding, but has been put on since. We bid with 
reference to this map as it then was. I took streets and everything 
else in making estimates for map, & to examine nature and charac- 
ter of soil. After I saw map I made examination of crossing at 


- 
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Calhoun street. I examined the depth of river and found it not 
over two feet. The day we commenced work, & about four weeks 
after execution of this contract, we first learned of the change of the 
crossing to Clinton street. The trustees said it was a shorter line. 
The line crossed the river about 20 feet west of the iron bridge, and 
it was 7 feet deep in the middie. I told McCulloch, one of the trus- 
tees, that we couldn’t cross at Clinton street without additional ex- 
pense. 


JUNE 16TH, 1882—2 o’clock p. m. 


3 Direct examination continued by Mr. BELL: 


Q. 1. Mr. Inman, I will go back a little in the examination. You 
may state, at the time you were at the bidding referred to, whether 
or not you examined any other crossing of the river than the Cal- 
houn street one ? 

A. No, sir. 

Q. 2. You may state, if you please, when you ascertained the depth 
of the Clinton St. crossing, & the material in the river which the 
river bed was composed of—what, if anything, you said to the trus- 
tees about crossing there? 


Obj. by def’t. a 
Q. 3. Mr. Inman, when you ascertained what the depth of water 
was at the Clinton St. crossing & the character of the river-bed, what, 


if anything, did you say to the trustees er def’t with reference 
thereto ? 


Obj. by def’t. Overruled for present, & exception by def’t at the 
time. 


A. I went tmmediately, when I found difficulty with the extra 
depth of water, to the trustees, McCulloch & Monning. Monning 
was on the work a good deal of the time & knew the character of it, 
& told them I could not proceed. I did not consider it under my 
contract. 

Obj. by def’t. Overruled, & exception by def’t at the fime. 

32 And they said they were willing to do what was fair & 
right in the matter, & told me to go to Mr. Cook, & I went to 
Mr. Cook. 

Q. 4. By Court: Who was Cook ? 

A. The chief engineer. the consulting water-works engineer. 

Q. d. What, if ret 5 did you say, before leaving that conver- 
sation with Mr. McCulloch, about refusing to go on unless you had 
additional pay for it? 

Obj. by def’t that McCulloch could not act as an individual. 
Overruled, & exception by def’t at the time. , 


A. I told him that I would go on if he paid me the additional 
cost, whatever it was, over & above the amount that was allowed at 


the other place. 
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Q. 6. What, if anything, did you tell him the additional cost 
would be? 

A. Five hundred dollars we have always estimated it at. 

Q. 7. What did he say to you? 

A. He said he did not want me to make another claim now, be- 
cause the council and the water-works’ trustees were at swords’ 
points, & “ we have hard enough work to get along now.” You go 
on, & whatever it costs we will make up in the end, & the council 
will be in better humor. | 

Q. 8. What, if anything, did he advise you to do about seeing Mr. 
Cook ? 

A. He did so, & I went to see Mr. Cook. 

Q. 9. Where did you go? 
33 A. I went to Toledo to see his view of the contract & his 
construction of the contract. 

Q. 10. What did you say about it? 

A. I asked him or I told him that we could not proceed with the 
contract in that difficult place it was in, & we had never considered 
that change likely, & told him we had had a talk with the trustees, 
& they had sent me to him. Hesaid he could not answer for them, 
but considered that we ought to have extra pay, & he should recom- 
mend it to the trustees. : 

Q. 11. Did you come back & see Mr. McCulloch after you saw 
Mm? 

A. Yes, sir; & told him the conversation I had had with the en- 
gineer, & told him that under that ground I should present a writ- 
ing refusing to go on unless we should get extra pay. I wrote it & 
gave it to Mr. Eddy to give to him. 

Q. 12. ag: prepared the writing & gave it to Mr. Eddy ? 

A. I did. 

Q. 13. (Handing paper to the witness.) Is this the writing that 
you refer to? 

A. Yes, sir; that is my writing. 

Q. 14. Is that the one you refer to as having prepared for the 

water-works trustees? I see you have addressed that to the 
34 water-works committee. Why did you do that? 


Obj. by def’t. 


Court: He says that is the paper; that is enough; that is not 
very material ; that is the paper. This paper was marked “ Exhibit 


B.” 


Q. 15. State, if you did, after presenting that claim, go on «& put 
the water-pipe under Clinton street ? 

A. Yes, sir. 
Ae “9 Tell the jury what difficulties, if any, were encountered 
there ! 


Obj. by def’t. | 
Q. 17. By the Court: What did you first do after they told you 


that they wanted you to cross at Clinton St.? Did you make sound- 
- Ings? | 


: Bhs reo, Sips ass sail aia See oe ee ap ee ene St PE eh Ae Uc hn al eR A ef Pe yO a 
Dike So Se a Is Ns ARR ea i ci Meg TE ie ie ele eT a a Ae a eae pet as 2 ENG as ce! Bs : 5 


RICHARD WOOD ET AL., &C., VS. THE CITY OF FORT WAYNE. 25 


A. We went to making the coffer-dam. pees 
Q. 18. By the Court: How far did you proceed before you found 
out the depth of water? 
A. We found 7 feet of water. 
*Q. 19. By the Court: Who was it that told you that they wanted 
to cross at Clinton St.? 
A. The water-works’ trustees ; two of them were present, & Mr. 
Brackenridge, the city engineer. 
Q. 20. By the Court: Who was present on your side ? 

A. I don’t know as any one but me & one of my foremen. 
30 Q. 21. By the Courr: What did you say, if anything? 

A. I said I supposed we were to cross at Calhoun St. instead 
of here, & I asked how deep the water was, & Charley Brackenridge 
said 3 feet deep; I supposed he knew the water. 

Q. 22. By the Court: I thought you said it was 5 feet. 

nd No; they told me it was 3 feet. 

. 23. By the Court: Then, what did you say ? 

A. They said nothing more. 

Q. 24. By the Court: Then what did you say ? 

A. I don’t remember the conversation; & then we went to work 
that afternoon. 

Q. 25. By the Court: Then what followed ? : 

A. As soon as we found the dept!.,of the water there we objected. 

Q. 26. By the Court: How long after this before you objected ? 

A. It might have been a week. 

Q. 27. By the Court: In the meantime what had you done? 

A. We made a coffer-dam in the river; I had built the dam be- 
fore I told them. 

Q. 28. By the Court: How long had you been on the cofier-dam 
before you-told them ? 

A. A week or 10 days—when I found extra depths. 

Q. 29. By the Court: You don’t mean to say that you worked a 
week or 10 days before you found it was 7 feet deep? 

A. We found it was 7 fect deep. 

36 Q. 30. By the Court: What were you doing out there ? 
? A. We were dumping gravel & clay, € making a dam. 
Q. 31. By the Court: You did not know it was 7 feet deep ? 
A. I knew how deep it was. I went on until I found it was quick- 
sand there. 
Q. 32. By the Courr: When they first told you that they wanted 
ou to cross at Clinton St. you did not say anything about that be- 
ing a violation of the contract? 
A. I simply told them I supposed we were to cross at Calhoun St. 
Q. 33. By the Court: What did you say then about objecting ? 
A. I asked about the depth of the water; that was the first ques- 
tion that came in my mind. If the water was about the same it 
wouid not make much difference; but if it was deeper I would make 
objection. 
Q. 34. By the Court: And then you found quicksand ? 
A. Yes, sir. 
Q. 35. By the Court: Did you go out to sound the water? 
4—291 
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A. No, sir. 
Q. 36. By the Court: How soon did you find the quicksand ? 
A. As soon as we began to pump? — 
37 - Q. 87. You may tell the court if you could ascertain the 
depth of the water; if there was a hole there; if you could 
find the depth of the water until you commenced your coffer-dam ? 

A. Not unless we had a boat. 

Q. 38. By the Court: Didn’t you suppose that the water was 7 
feet deep when you commenced your coffer-dam ? 

A. No, sir; I did not. 

Q. 39. By the Court: Would you commence building a dam with- 
out knowing the depth of water? 

A. I did that. 

Q. 40. Tell the court about the hole—how wide it was. 

A. This pier in the bridge—logs coming against it down there 
would cause an obstruction in the river, & cause the current to dig 
out a hole in the river. There was where the water was 7 feet deep, 
& no man could understand it until a man went there & took a 
sounding. 

Q. 41. What did it cost, Mr. Inman, to put the pipe in at Clinton 
street crossing under the river? I mean just the labor of laying. 

A. The entire cost of putting the pipe down was $5,070.00. 


Obj. by def’t overruled, & exception by def’t at the time. 


Q. 42. Give the jury & his honor some idea of the difficulty 
38 & the means that had to be resorted to to accomplish it there. 
A. It is a difficult thing to do. | 
Q. 45. Do the best you can at it; give them some idea. 
A. Unless you are accustomed to handling quicksand it is diffi- 
cult to understand. 
Q. 44. Give them some idea. 
_ A. In the first place we did as the chief engineer, Cook, told us 
to do. 
Q. 45. What was that? 
A. To run out a coffer-dam & dump clay there. 


Obj. by def’t sustained, & exception by pl’tf at the time. 


Q. 46. By the Court: Go on. 

A. After building our coffer-dam around there to the center of 
the river opposite the center pier we got a steam engine & pumped 
it out. 

Q. 47. How long were you engaged in building this coffer-dam, 
do you think? | 
_ A. It was something like 10 days before we were ready to pump 
it out. 

Q. 48. You may tell the jury whether in crossing the stream you 
attempted to build your coffer-dam across the stream, or one-half at 
a time? 

A. One-half ata time. 

Q. 49. To let the water run, when you got that pumped out, how 
deep did you find the water? 
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A. Seven feet deep opposite the center pier. 
| Q. 50. What kind of material did you find at the bottom? 
39 A. A very fine quicksand; it came in as we pumped it 
out. -We built our sheet piling 7 feet high. 

Q. 51. Tell the jury what you mean by sheet piling. 

A. It is tongue & gro-ved plank. This was driven down where 
the dam was to be. The top of the pipe was to be buried one foot 
below the bottom of the river. We had a pipe 2 feet in diameter ; 
that makes a trench 3 feet in depth. We drove our sheet piling & 
commenced to dig.a trough & pump out. We had to have a steam- . 
pump to keep the water from coming in faster than we could man- 9 
age it. We had 2 six-inch centrifugal pumps going night & day, & 
it forced the water up fast as we could get it out. 

Q. 52. How long were you engaged in laying the first half? 

A. About 6 weeks. 

Q. 53. Do you know how many men you had employed? 

A. We had from 25 to 30 men employed all the time; perhaps 
more some of the time. 

Q. 54. Do you mean you were about 6 weeks in getting clear across 
the river, or half way? 

A. Half way. 

Q. 55. How did you find the other side of the river? ag 

A. It was worse. We found places that a man could not stand. 
We could take a shovel & it would go clear out of sight in the quick- 


sand. 
40 Q. 56. Well, how long were you engaged in getting across 
there? 


[A.] We were very nearly as long. The 6 weeks included getting 
part of the sheet piling on the other side until the high water drove 
us out until. spring, when we finished it. 

Q. 57. Well, Mr. Inman, you may state now the question I had 
propounded to you about measurements. You had already given 
your experience in crossing streams & building water-works ? 

A. Yes, sir. 

Q. 58. You have been engaged in estimating for the purpose of 
making contracts ? 

A. Yes, sir. 

Q. 59. For about ten years? 

A. Yes, sir. 

Q. 60! You may state now whether your experience has been such 
in such matters as to enable you to make an approximately, at least, 
correct estimate of the cost of going under a stream when you look 
at it from its banks? 

A. Yes, sir. 

Q. 61. You may state what, in your opinion, would have been the 
cost of laying pipes at Calhoun street. 


Obj. by def’t. 
Q. 62. By the Court: Did you ever examine at Calhoun St. to see 


if there was quicksand ? 
A. No, sir. 


A a il Ye | a 


28 RICHARD WOOD ET AL., &C., VS. THE CITY OF FORT WAYNE. 


Q. 63. By the Court: Do you know that there was quicksand 
there the same as the other ? 
41 A. Yes, sir; if I got down that depth ; I would not have 
had to go more than 5 feet there. 


Bes: I propose to show that they know from the surrounding 
ground ; this difference arises from the pressure of the water. 


Q. 64. By the Court: I doubt if you will find quicksand every- 
where there. 

A. We shall expect it. 

Q. 65. By the Court: Do you mean to say, from your knowledge 
as an expert, that you would find quicksand in any place at the 
same depth ? 

A. Yes, sir; I should around there. 

Q. 66. By the Court: For what distance ? 

A. I should examine everywhere. 

Q. 67. By the Court: Do you mean beyond the city of Ft. Wayne? 

A. As far as Ft. Wayne goes. My experience & knowledge show 
that you will find quicksand in the bed of such streams. 

Q. 68. By the Court: You never examined at the other crossing? 

A. No, sir. 

Q. 69. I will ask your hypothesis, concluding that you would find 
quicksand at the depth of 2 feet. What would it cost? 

A. It would take $500.00. 

Q. 70. No; that 1s not evidence. What, in your opinion, would 
it cost ? 

A. It would cost $500.00 extra. 

Q. 71. What do you mean by extra? 

A. We get a certain price per foot for laying pipe in dry 
42 land, & this is in addition to the cost on dry land, $500.00. 
Q. 72. How many feet wide is the river? 

A. Two hundred feet wide; we got sixty cents a foot for laying 
pipes on dry land. | 

Q. 73. Tell the jury how the difficulties increase, if they do in- 
crease, with the increased depth of water where quicksand is found 
in laying pipe. | 

A. The increase is very rapid; every 6 inches you go down the 
difficulty increases fourfold until you reach the point where it is 
impossible to go any further with all the machinery that can be 
brought. 


Q. 74. By the Court: What do you mean by fourfold? By what - 


rule do you determine? 

A. I cannot say. 

Q. 75. By the Court: Why do you say it, then? There is no 
= by which you can say it is fourfold or sixfold? There is no 
rule? 

A. No, sir; it depends upon the under strata under the river. 

Q. 76. Taking this river, with such a substrata as that, what is 
the increase ? 

A. I don’t know that I can figure it. 
Q. 77. By the Court: That is, determine that there is a rule? 
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A. There is no rule; only my experience that I can give. 
BELL: I shall have to differ with the Court & the witness; there 
is a rule of hydrostatics. 
Court: But that is the rule for water, but this is for sand. 
43 Bert: No; I ask what the increased presssure of the 
water is? 

Witness: I can’t tell just what the increased pressure of water 
would be; it is a matter of hydrostatics. 

Q. 78. If you can tell what the difference in cost would be; if you 
can form any reasonably approximate idea or opinion what the in- 
crease in cost would be between 2 feet of water in such a place as 
this here & in 7 feet of water, in what ratio, you may tell the jury. 

A. Not less than ten times. 

Q. 79. Why is that ? 

A. Because of the increase of depth; every inch you go down in- 
creases the pressure outside. 

Q. 80. By the Court: You have put them in both where there 
was 2 feet and 7 feet both? 

A. Yes, sir. ~ | 

Q. 81. You say that the difference as against 7 feet it would cost 
10 times as much. What kind of substrata is there in this locality ? 

A. A very fine sand. — SpA 4 

Q. 82. Well, sir, now leaving that, you may state whether‘or not 7 
you had built the work across there when this demand for extra 4 
pay was made in writing. 4 

A. No, sir; I had not. 3 

Q. 83. Do you know about how long before it was built that you 3 
made the demand in writing ? 

A. We made the demand soon after we commenced & found the 

difficulty. We did not build out until the next July. 
44 Q. 84. Oh, yes; you tuld me you had to quit that winter. 
Mr. InMaN: What connection did you have with the build- 
ing of the work? Did you remain here during the whole time? 
A. Yes, sir. 
. Q. 85. What did you do? 

A. I superintended the workmen generally; I superintended the 
whole work of laying the pipe. | 

Q. 86. Whom, if anybody, did the city have, Mr. Inman, while 
you were here, to inspect the condition in which the streets were 


left ? 
L A. They had two inspectors, Miller & Eiden. 
Q. 87. Which Miller? 

A. Adam Miller. 

Q. 88. The gentleman in the court here now subponaed as a wit- 
ness ? 

A. Yes, sir. | 

Q. 89. What time did you stop the laying of the pipes? 

A. The 31st day of August. 3 

Q. 90. What year? 

A. 1880. 
Q. 91. You may state whether or not, Mr. Inman, you left any- 
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body here after the water was let into the pipes to see to repairing 
any pipes that needed it or anything of the kind. 


Obj. by def’t that there is no complaint of any bursted pipes. 
Overruled, because the pipes were to be kept in repair for 6 months 
by the contract. : 


Q. 92. You may state whether you left anybody here to attend to 
that. : | 
45 A. Yes, sir; we left a man here, Mr. Miller. 
Q. 93. You may state whether you ever heard of any bursted 
pipe that was not replaced. 


Obj. by def’t. 
Court: He can state whether any complaint was made. 


Q. 94. Was there any complaint made of any bursted pipe that 
was not repaired ? e 

A. No, sir. | 

Q. 95. Have you ever heard of any complaint that the pipes were 
not kept in proper repair? 

A. I never have. 

Q. 96. Tell the jury how you replaced the earth on the streets 
where those pipes were put in. 

A. We filled the ditches up & rounded them up, & when they set- 
tled in after the rain we filled them up. In some places they did 
not settle. We rounded them up a foot, cn the average; that de- 
pended something on the depth of the trench & the size of the pipe. 
 Q. 97. Who, if anybody, attended to keeping the streets in repair 
after the pipes were laid ? 

A. We kept them in repair. 

Q. 98. Whom did you leave here? 

A. Adam Miller, & kept him here for 6 months after we finished 
the laying. 

Q. 99. Which would be 

A. The first of March, & he staid here until the first of April. 

Q. 100. What year? 

A. 1881. 

Q.101. Mr. Inman, you may state what is the proper man- 

46 ner, where you cut through a street, say, with Nicholson pave- 

ment, as to filling over the trenches—whether to put in the 

ew & put in your pavement at once, or wait until the soil set- 
tles. 

A. We always wait until it settles. 

Q. 102. Why so? 

. A. Because it will settle. 
. Q. 103. How long does it require to settle? 

A. Certainly through one winter in this kind of soil—clay. It 
has to be wet thoroughly one winter before it will come back solid. 

Q. 104. Were you here when the work was all completed? - 

A. Yes, sir. 

Q. 105. Did you see all the trenches where they were dug «& 
pipes were laid? 
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A. No, sir. 
.Q. 106. What ones did you not see? 
A. I would be away.a day or two. 
Q. 107. I mean after they were laid ? 
A. Yes, sir; I drove all over the city. 
Q. 108. You may state whether they were all filled up properly 
or improperly. 

A. I should call them properly filled. 

Q. 109. As to the streets where there was Nicholson pavement, 
were there any streets where you did not put any back ? 

A. Yes, sir. 

G. 110. Which one? 

A. Barr St., Clinton St., & Court St., & there were some parts of 
one, two, or three streets where we were directed not to. 

Q. 111. Directed by whom? 

A. By the trustees & the engineer. 
47 Q. 112. What reason was given for not putting the blocks 
back there? 

A. Because they were too old & rotten. 

Q. 118. What was done toward filling up there? 

A. We filled up there, after it was done, with cinders, which really 
made a better work than:the old blocks could have done. _*, 

Q. 114. Mr. Inman, I want you to tell the jury as to those valve | 
boxes—what was said & done. 

A. The contract calls for certain valve boxes to be bid for accord- 
ing to the plans & drawings; we found no! drawings, & asked for 
them, & they said they were not prepared. 


Obj. by deft that the contract is that there shall be no delay ; that 
the contract specifies that they should put all valve-boxes in with- 
out extra charges. 


Be.i: The contract shows the valve boxes shall be filled accord- 
ing to certain specifications ; they find no specifications for them, & 
they ask what kind they want before the bidding, & they are asked 
what kind they usually put in, & they tell what dimensions, & those 
are agreed upon, & subsequently there is a change made, that that 
rd are to to put in a different kind, & they are to be paid for 
them. 

Court: You had better show that contract. 

L Q. 115. Whom did you make your arrangements with ? 


A. We did not agree upon any price. 
Q. 116. Very well; what did you do? 
48 A. They ordered us to make some boxes that large, over 3 
feet at the bottom ; I objected to making them that size; I 
told them I had contracted to make some about 8 inches. 


Obj. by def't. 


Court: He says that they never agreed to pay anything extra for 
them now. 

Bet: If they were directed to do it, & they were not such as pro- 
vided for by the contract, he should be paid for them. 
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Court: If he agreed to turnish such boxes & did not demand 
any pay for it, that settles the question. 

Bett: They agreed verbally about the size.. 

Court: That is prior to the contract. 3 

InmMAN: You cannot insist upon a verbal contract prior to the 
contract. | 

Q. 117. Was it prior to the contract? 

A. It was about the time we signed the contract. 

Bett: I offer to prove that they had a talk with the trustees as to 
what size. They called the attention of the trustees to the fact that 
the specifications did not designate the size of the boxes, & the trus- 
tees asked them what size was usually put in, & they told them 
about 8 inches on the inside, & they were directed to go on & use 
that kind first, & subsequently the trustees directed them to change 
them. ee 

Court: You propose to show that that conversation was some- 
thing controlling the contract ? ) 

BELL: The contract being silent. 

Court: I will exclude that. 
49 Q. 118. What, if anything, after the contract was made, 
was said between you & any of the trustees or the engineer as 
to putting in wooden valve boxes? 
A. I objected to making so large a box; I never heard of one so 
large before. 
~  Q.119. By the Court: You agreed to do it? 

A. We were ordered to do it. 

Q. 120. By the Court: And did it without saying anything about 
the expense ? 

A. I objected to the expense. 

Q. 121. By the Court: You said just now that there was nothing 
said about the expense. 

A. I said that the box would cost 3 or 4 times as much as the 
other, & we could not put it in at the same price, & we would have 
to charge $3.00 extra. 

Q. 122. By the Court: What did you say to them about the price? 

A. I told them that we never could build that box; we could 
never agree to it. 

Q. 123. By the Court: What did you mean a moment ago that 
there was nothing said about it ? 

A. That was at some other time. 

Bev: It is unfortunate ; I am afraid that your honor thinks we 
are trying to do something not right. 

Court: Not at all. The witness says at the time they required 
him to make those large boxes he said it would cost a great deal 
more; & the witness interrupted a while ago & said there was 

nothing said about the price. 
50 Q. 124. What did the trustees or engineer say about that, 
if anything? 

A. They objected to paying for them & did not say very much 
about it, but turned me off & commenced talking about something 
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else, & continued to order the boxes to be made, & told me we would 
be paid for them. 
Q. 125. What kind of boxes are usually made for this purpose? 


Obj. by def’t. 


Q. 126. By the Court: What did the engineer require ? 

A. He required the large one; he did not know what the trustees 
had agreed. : 

Q. 127. What had the trustees agreed with you? 

A. He had agreed 5 feet 8 inches. 


Obj. by def’t; ruled out & exception by pl’t’f at the time. 


Q. 128. Let us come down to the special castings in controversy 
here; what is a special casting? 

A. A special casting in connection with pipe distribution is a T 
on cross, where the branch is laid to smaller pipes. 

Q. 129. What kind of special castings were furnished by the city ? 

A. Well, we had a good many furnished us that were not the right 
size; where we should have used a three-way or T, we would use a 
cross, & block one side, & we would have to make an extra large 
trench for that joint to be laid. 

Q. 130. In order to get before the jury your method of putijng in 

those special castings, suppose you are coming upon Clinton 
51 St. to the crossing of Main, & there is a special casting to be 

put in there, what do you have to do first in the way of prep- 
aration for it? ) 

A. We have to dig for the trench on three sides, & put it in as you 
would any other pipe. 

Q. 131. Tell the jury whether you were enabied to put in these 
crossings & special castings & go on with your work, or whether 
you were delayed for a time, & if so, when & where? 

Obj. by def’t that there is a special part of the contract pro- 
viding that there shall be no extra charge for delay. Contract 
read. 


Q. 132. By the Court: How long had these castings that were 
unfit been lying on hand? 

A. We commenced as soon as they were delivered ; we had our 
trenches all ready. 

Q. 133. By the Court: They were not fit? 

A. No, sir. 

Q. 134. By the Court: What was the use of trying to use them 
if they were not fit? 
_ A. They were not round; we could not tell it until we got them 
in. 

Court: I think I will give you the benefit of your exception. 

Exception by pl’t’f. 


BELL: We propose to show that the amount of delay caused by 
them was on one 20-inch line alone was $750.00, as actually esti- 
mated, the extra work that had to be performed on that account, 
5—291 
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Court: Let me see that provision again in that contract; I don’t 
want to make any mistake in that point. 
BELL: I suppose, your honor, that the city must be held to good 
faith as well as an individual. 
52 Court: What we mean by good faith is keeping to the con- 
tract. ? 


Court read from contract. 


BreLL: We expect to prove that the special castings were made in 
the city by the Bass Foundry & Machine Works & delivered along 
the line, & the parties notified they were there & ready, & we ex- 
pect to show that they were very defective in essential parts that 
could not.be discovered until they would attempt to fit them. 

Court: This is the provision, & I don’t see how it could be differ- 
ent. If these same things had been purchased abroad & shipped 
down here & been found in this condition, then would you deem,in . 
consequence of having other castings, that you were to have any 
claim for that damage? 

BeE.x: For the delay. 

Court: What is the difference if they are made at Ft. Wayne? 

BELL: What we understand is that the city might have special 
castings from anywhere, & there might be delay in getting them 
here; but it don’t mean defects in the work. 

Court: They were to inspect them as soon as they arrived, & 
they were to notify the engineer. I will give you the benefit of the 
exception on that. 

Bett: We also wish to show that they were obliged to chill these 
pipes on the edges, & that they were too small. 

Court: Ask the question. 


53 Q. 135. You may state whether you notified the engineer 
of the defects & deficiencies of those special castings. 

A. Yes, sir; I did. 

Q. 136. What did you tell him about it? 

A. I told him that we couldn’t use them. 

Q. 137. What did he do about it ? 

A. He took them to the Bass foundry & had them rimmed out, & 
in many cases they had to send them back a second time. 

Q. 138. By the Court: And in what way did this damage result ? 
You mean in your hands. 

A. Yes, sir. 

Q. 139. What, if anything, did you have to do in the way of using 
lead & chipping yourselves ? | 

A. We had to chip all the leads off, & then we could not use 
them, & in one instance we had to make a fire under it. 


The obj. was sustained, & exception by pl’t’ff at the time. 


_ Bett: We propose to show now the amount of damages result- 
ing. 
CourT: You have already done that—$750.00. 
Exe. by pl’t’f at the time. 
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Q. 140. I see an item in your bill of $183.89, exchange remittances. 
What is that, sir ? 


Obj. by def’t. Sustained. 


This was all the testimony of this witness. 


The pl’t’f’s next call as a witness in their behalf WituiamM E. 
NEWHALL, sworn. 


54 Direct examination by Mr. BELL: 


Q. 1. What is your name? 

[A.] William E. Newhall. 

Q. 2. Where do you reside? 

A. Philadelphia. 

Q. 3. What is your business? 

A. Iam a traveling & sale agent for R. D. Wood & Co. 

Q. 4. What is their business ? 

A. Manufacturing cast-iron pipe & building water-works. 

Q. 5. What had you to do, if anything, with making the contract 
with Ft. Wayne for building water-works? 

A. I was here about the 8th of September, 1879, to make a con- 
tract with them, if possible, for the iron pipe & material to be used 
in the construction 1n that connection. =" 

Q. 6. What was your part of the business; you came with Mr. In- 
man? 

A. I came with Mr. Inman—at least I was here at the same time 
that he was; only on the material. 

Q. 7. Not as to the laying? 

A. No, sir; that is not in my depart:nent. 

Q. 8. Did you examine as to the locality of the pipes? 

A. I did not. 

Q. 9. You didn’t pay any regard to this map or attend to it? 

A. No; I didn’t feel it was in my department at all. 

Q. 10. What, if any, conversation did you have with any of 
dd the water-works trustees about the extra work of crossing here 
at Clinton St. instead of Calhoun St.? 


Court: What is the date of the contract; the 9th of September, 
1879? 
Q. 11. By the Court: Now, what do you know, if anything, about 


any subsequent contract or agreement? 
A. I was here the following winter; we had received letters from 


~ Mr. Inman to the effect that they had changed. 


Q. 12. By the Court: You came here on letters? 
A. I called on Mr. McCulloch, one of the water-works trustees. 


Q. 13. When was that? 
A. In February, 1880. 


Q. 14. By the Court: Following? 
A. Yes, sir; I called on Mr. McCulloch, one of the trustees. 


Obj. by def’t overruled, & exception by def’t at the time. 
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A. My object was—— 

Q. 15. By the Court: It don’t matter about your object; state 
what was said. 

A. I brought up the subject of this change in the river crossing. 

Q. 16. By the Court: Had the work already commenced? 

A. Yes, sir; I can’t state of my own knowledge that it was changed. 

Q. 17. “By the Court: Half of the work had been done? 


BELL: But not the worst of it. Go on. 


A. I brought up the question of the river crossing, and Mr. McCul- 
loch requested me then not to press the question at the pres- 
56 ent; he told me that Mr. Inman had already brought that up, 
& the relations between the trustees & council were not en- 
tirely pleasant; they hadn’t matters arranged to their satisfaction ; 
it was a new thing, & he would say to me as to Mr. Inman—that he 
had no doubt in the fact that matters would be arranged & made 
entirely satisfactory. | 
Q. 18. Do you know anything more about that? 
A. No, sir; except that the end of the work they declined toenter- 
tain anything of the kind. 


Cross-examination by Mr. ZoLLaRs: 


Q. 1. Was anybody present when you had this conversation with 
Mr. McCulloch? 

A. I don’t remember. 

Q. 2. Where was it at? 

A. At the bank. 

Q. 3. Was there any one else of the trustees present ? 

A. I don’t know. 

Q. 4. Mr. Monning, or anybody else? 

A. No, sir. 

Q. 5. He told you he could not bring it before the trustees, be- 
cause their relations with the council were not entirely harmonious? 

A. Yes, sir. | 

Q. 6. Didn’t he say that the council were complaining that the 
trustees were assuming too much authority, & that made the 

trouble? 
57 A. He did not tell me. 
Q. 7. What did he say? 

A. I did not ask it; I did not think it was any of my business. 

Q. 8. He —_ told me to go on & they would make it right? 

A. Yes, sir; he asked me not to press the matter of extra payment 
for the river crossing at that time. 

Q. 9. That is all he said? 

A. Except, as I said before, that he had no doubt, when the things 
were working more smoothly, the matter would be all right. 

This was all the testimony of this witness. 


The pl’t’fs next produced in court to testify in their behalf Lyman 
K. Eppy, who, after being duly sworn to tell the truth, the whole 
truth, & nothing but the truth, in this case, testified as follows: 


ae 
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Direct-examination by Mr. BELL: 


Q. 1. Please state your name. 

A. Lyman K. Eddy. 

Q. 2. Where do you reside? 

[A.]. White Plains, New York. 

Q. 3. What is your business? 

A. I am a book-keeper in the employ of R. D. Wood & Co. 
58 Q. 4. What connection had you with the building of the 
Ft. Wayne water-works ? 

A. I kept the accounts here, looked after the arrival of the pipe, 
& the distribution of the special castings, & the payment of the 
force. 

Q. 5. What time did vou come here? 

A. In October, 1878. 

Q. 6. How long did you stay ? 

A. I left in September, 1880. 

Q. 7. At the time of the completion of the pipe laving ? 

A. After the last of the pipe were laid. : 

Q. 8. There is a paper referred to here; did you go to Mr. McCul- 
loch & serve a paper with reference to the Clinton St. crossing ? 

A. Yes, sir. 

Q. 9. (Hands witness Exhibit B.) Look at that & see if that is 
the paper ? eas 

Obj. by def’t. Overruled, & exception by def’t then & there. 


A. That is the paper. 

Q. 10. When & where did you deliver it to him? 

A. In the bank. 

Q. 11. In his bank at Ft. Wayne? 

A. Yes, sir. 7 

Q. 12. Charles McCulloch, who was one of the water-works trus- 
tees, in this city ? 

A. Yes, sir. 

Q. 13. When did you deliver it to him? 

59 A. My impression is that it was delivered the same day 

: that it was written. 

Q. 14. The date here, November 5th, 1879, is the correct date? 

A. Yes, sir. 

Q. 15. How long was that after the work had been actually begun 
on the water-works? 

A. I was not here at the time the work begun. 


vo ——  Q. 16. Mr. Eddy, what, if anything, did you ever hear any of the 


water-works trustees say with reference to the work at Clinton 
street crossing, and any extra payment therefor ? 


Obj. by def’t. Overruled, and exception by defendant at the 
time. 


Before the above question was answered the testimony was inter- 
rupted, and this was all the testimony of this witness and the end 
of the testimony in this case. 

And the court declined to allow the plaintiffs to introduce farther 
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testimony in support of their claim for $5,772, based upon the three 
items in their cause of action, not embraced in the said agreement, 
on the ground that, notwithstanding the location of the crossing of 
the St. Mary’s at Calhoun street, the defendant had a right under 
its contract with the plaintiffs to change the place of crossing to 

Clinton street, as it did, said contract securing to the defend- 
60 ant that right, and that the plaintiffs had no right under the 

contract between the parties to claim anything on account of 
either of the three items embraced in said agreements of the parties 
herein. 

That thereupon the court instructed the jury te return a verdict 
for the plaintiffs in the sum of forty-one hundred dollars, the amount 
agreed upon as aforesaid, and no more; which was accordingly 
done. 

To all of which rulings of the court striking out the plaintiffs’ 
testimony, not allowing them to introduce further testimony, and in- 
structing the jury to return a verdict for the plaintiffs for forty-one 
hundred dollars, and no more, the plaintiffs at the time, by their 
counsel, objected and excepted, and pray that this their bill of excep- 
tions be signed by the court and made part of the record, which is 
now here done this 17th day of June, 1882. 

WAITER Q. GRESHAM, 
District Judge, etc. 


It is therefore considered and ordered, adjudged, and decreed by 
the court that the plaintiffs do have and recover of and from the 
defendant the sum of four thousand and one hundred dollars, 
($4,100), together with their costs expended herein, with six per cent. 
interest thereon, to be levied upon the goods, chattels, lands, and 
tenements of the defendant The City of Fort Wayne. 


61 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of the 
circuit court of the United States for the district of Indiana, in the 
seventh circuit, Greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which 1s in the said circuit court, before you, 
or some of you, between Richard Wood, Edward R. Wood, George 
Wood, Walter Wood, and Stuart Wood, partners doing business un- 
der the name and style of R. D. Wood and Company, who are all 
citizens of the State of Pennsylvania, plaintiffs, and The City of Fort 
Wayne, a corporation created under the laws of Indiana, and a citi- 
zen of the State of Indiana, defendants, a manifest error hath hap- 

ened, to the great damage of the said Richard Wood, Edward R. 
Vood,George Wood,Walter Wood, and Stuart Wood, partners doing 
business under the name and style of R. D. Wood and Company, as 
by their complaint appears, we, being willing that error, if any hath 
been, should be duly corrected, and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judg- 

62 ment be therein given, that then, under your seal, distinetly 

and openly, you send the record and proceedings aforesaid, 
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with all things concerning the same, to the Supreme Court of the 
United States, together with this writ, so that you have the same at 
Washington on the second Monday of October next, in the Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error, what of right and according 
to the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the said United States, at Fort Wayne, Indiana, 
this 3rd day of September, in the year of our Lord one thousand 
eight hundred and eighty-three, and of the Independence of the 
United States the one hundred and seventh. 

[Seul of the United States Circuit Court, Dist. of Ind.] 
NOBLE C. BUTLER, Clerk. 
Allowed by— 


63 A copy of this writ filed in the clerk’s office of the circuit 
court of the United States for the district of Indiana, this 8th 
day of September, A. D. 1883. 
[Seal of the United States Circuit Court, Dist of Ind.] 


NOBLE C. BUTLER, Clerk. 


[Endorsed :] Richard Wood, Edward R. Wood, George Wood, 
Walter Wood, and Stuart Wood, partners doing business under the 
name and style of R. D. Wood & Company, plaintiffs in error, vs. 
The City of Fort Wayne; defendant in error. Writ of error. 


64 The United States of America to The City of Fort Wayne, 
Greeting: 

You are ‘hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant io a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the district of Indiana, wherein Richard Wood, Edward R. Wood, 
George Wood, Walter Wood, and Stuart Wood, partners doing busi- 
ness under the naime and style of R. D. Wood and Company, who 
are all citizens of Pennsylvania, are plaintiffs in error, and you are 
defendant in error, to show cause, if any there be, why judgment 
rendered against the said plaintiff in error, as in the said writ of 
error mentioned, should not be corrected, and why speedy justice 


a, ~ ——hould not be done to the parties in that behalf. 


e 


Witness my hand, this seventh day of September, anno Domini 
one thousand eight hundred and eighty-three. 
M. R. WAITE, 
Chief Justice U.S. 


65 STATE OF INDIANA, \ 
Allen County, 


Samuel L. Morris, being duly sworn, on his oath, says: That he 
served the within citation on Lindley M. Ninde, the attorney of 
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record of The City of Fort Wayne, the defendant in suit within re- 
ferred to, this 8th day of September, 1883, by reading the same and 


delivering a copy thereof to him. 
SAMUEL L. MORRIS. 


Subscribed & sworn to, this 8th day of September, 1883. 
[Seal of Bayless Swift, Notary Public, Fort Wayne, Allen Co., Indiana ] 


BAYLESS SWIFT, 
Notary Public. 


66 [Endorsed:] Richard Wood, Edward R. Wood, George 

Wood, Walter Wood, and Stuart Wood, partners doing busi- 
ness under the name and style of R. D. Wood & Company, pl’ffs in 
error, vs. The City of Fort Wayne, def’t in error. Citation. 


67 Know all men by these presents that we, Richard Wood: 

Edward R. Wood, George Wood, Walter Wood, and Stuart 
Wood, all of the city of Philadelphia, and State of Pennsylvania, 
and John H. Bass are held and firmly bound unto The City of Fort 
Wayne (Indiana) in the full and just sum of five hundred dollars, 
to be paid to the said City of Fort Wayne, its certain attorney, suc- 
cessors, or assigns; to which payment, well and truly to be made, 
we do bind ourself, our heirs, executors, administrators, and suc- 
cessors, jointly and severally, firmly by these presents. 

Sealed with our seals, dated this third day of September, A. D. 
1883. 

Whereas lately at a circuit court of the United States in and for 
the district of Indiana, in the seventh circuit, in a suit depending in 
said court between the said Richard Wood, Edward R. Wood, George 
Wood, Walter Wood, and Stuart Wood, partners doing business un- 
der the name and style of R. D. Wood and Company, who are all 
citizens of Pennsylvania, plaintiffs, and The City of Fort Wayne, a 
corporation created under the laws of Indiana, and a citizen of the 
State of Indiana, defendant, judgment was rendered against the said 

plaintiffs, Richard Wood, Edward R. Wood, George Wood, 
68 Walter Wood, and Stuart Wood, partners doing business under 

the name and style of R. D. Wood and Company, and the said 
plaintiffs having obtained a writ of error and filed a copy thereof in 
the clerk’s office of the said court to reverse the judgment in the 
aforesaid suit, and a citation directed to the said City of Fort Wayne, 
citing and admonishing it to be and appear at a Supreme Court of 
the United States to be holden at Washington, D. C., the second 
Monday of Obtober next (1883), having been duly issued: 

Now, the condition of this obligation is such that if the said Rich- 
ard Wood, Edward R. Wood, George Wood, Walter Wood, and Stuart 
Wood, partners doing business under the name and style of R. D. 
Wood and Company aforesaid, shall prosecute their writ of error to 
effect, and answer all damages and costs if they fail to make their 
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plea good, then this obligation to be void; else, to remain in full 


force and virtue. 
RICHARD WOOD. SEAL. | 
EDWARD R. WOOD. [sEAL. 


GEORGE WOOD. SEAL. 
WALTER: WOOD. SEAL. 
STUART WOOD. SEAL. 
JOHN H. BASS. SEAL. 


Sealed and delivered in the presence of— 
THOMAS A. PERROTT. 
E. H DIFFENBACH. 


The word “ are,” in — line of 1st page, struck out as to Richard 
Wood, Edward R. Wood, George Wood, Walter Wood, & Stuart 
Wood. 


Approved as a bond for costs, but not to operate as a supersedeas. 


Sept. 7th, 1883. 
M. R. WAITE, 
Chief Justice U. S. 


A true copy of bond filed this 19th Sept., 1883, in said cause. 
NOBLE C. BUTLER, Clerk. 


69 [Endorsed :] No. 24. Richard Wood, Edward R. Wood, 

George Wood, Walter Wood, and Stuart Wood, partners doing 
business under the name and style of R. D. Wood and Co’y, pl’ffs 
in error, v. The City of Fort Wayne, def’t in error. Bond sur writ 
of error to the Supreme Court of the U.S. Filed at Fort Wayne, 
Sept. 19th, 1883. Noble C. Butler, clerk. 


70 Unitep States oF AMERICA, District of Indiana: 


I, Noble C. Butler, clerk of the circuit court of the United States 
for the district of Indiana, do hereby certify that the above and fore- 
going is a full, true, and complete transcript of the record and pro- 
ceedings in the sbave-cntitied cause as fully as the same appears of 
record in my office. 

Witness my hand and the seal of said circuit court, at Fort Wayne, 
in said district, this 19th day of September, A. D. 1883. 

[Seal of the United States Circuit Court, Dist. of Ind.] 

NOBLE C. BUTLER, Clerk. 


Endorsed:} No. 24. U.S. circuit court, district of Indiana. Wood 


~édal. vs. City of Fort Wayne. Transcript. 


Endorsed on cover: Indiana. C.C.U.S. No.291. Richard Wood, 
Edward R. Wood, George Wood, Walter Wood, an& Stuart Wood, 
partners as R. D. Wood & Company, plaintiffs in error, vs. The City 
of Fort Wayne. Filed 21 September, 1883. 
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In the Supreme Court of the United States. 


Richard Wood et al., trading as \ 


R. D. Wood & Co., Error tothe U.S. Circuit 
Court for the District 
of Indiana. 


VS. 


The City of Fort Wayne. 


Statement of the Case. 


This was an action brought by the plaintiffs in error (who 
were also the plaintiffs below) to recover from the defendant, 
the City of Fort Wayne, Indiana, the cost of certain materials 
and work connected with the furnishing and laying of water 
pipes for the water works of the city. 

In the years 1879 and 1880, the plaintiffs furnished all the 
water pipes and the work and labor of laying the same for the 
_ water supply of the city, defendant. A contract and specifi- 
cations was executed by the parties on the 10th of September, 
1879, which on the part of the defendant was signed by the 
board of water works trustees who by law were’ constituted its 
agents in the matter with full powers to carry through the 
work to completion. (See zwfra page .) By the terms of the 
contract and specifications (Record, p. 4), which was duly ap- 
proved by the city councils, the plaintiffs agreed to furnish all 
the iron water pipes and appurtenances at prices agreed upon ex- 
cept what are known as “ special castings,” which were to be 
supplied by the city from another manufacturer ; and they also 
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agreed to do all the work and labor necessary for laying down 
the pipes “along the lines and in the streets as indicated in the 
“ distribution map in the office of the trustees or city engineer 
“ and in such other streets and places in said city as may be di- 
“rected.” (Record, pages 7, 8.) 

Two distinct paragraphs of the contract related to additional 
compensation for extra work and for change of plan. The 
first was as follows :— 

‘‘And it is hereby agréed, that no claim for extra work shall be 
‘made or entertained unless such extra work shall have been done 
‘‘in obedience to a written order of the engineer and trustees, and a 
‘stipulated price for same agreed upon whenever such stipulation 
‘*may be practicable. When otherwise, such claims to be made to the 
‘trustees in writing within ten days after the completion of such extra 
‘work, or before the payment of the next succeeding monthly estimate 
‘* after such work is done, failing to do which, all rights of the contractor 
‘to such extra pay shall be forfeited.’’ (Record, page 13.) 

Another clause of the contract, entirely unconnected with 
the first, provided for the payment of expenses arising from 
change of plan. 

‘* The said trustees shall have the right to make any alterations in the 
‘*extent, dimensions, form or plan of the work contemplated by this con- 
‘**tract either before or after the commencement of construction. If such 
‘‘ alterations diminish the quantity of work, the price paid shall be pro- 
‘* portionately diminished, and no anticipated profits allowed for the work 
‘‘omitted. If they increase the work, such actual increase to be paid for 
‘* at contract rate for work of its class.’’ (Record, page 13.) 

At the time of the bidding for the contract the plaintiffs’ 
superintendent, Willard F. Inman, was shown by the water 
works trustees a map in the engineer's office, upon which the 
distribution of the pipes through the streets was marked. By 
this map, it appeared that the crossing of the St. Mary’s 
river by the main water pipe leading from the pumping works 
was to be upon the line of Calhoun street, and it was so un- 
derstood by the parties. The plaintiffs accordingly made 
their estimates and based their bids upon an examination of 
the river at Calhoun street, where the water was found to 
be two feet deep, and the expense of crossing about $500. 
The contract having been awarded to the plaintiffs, some four 
weeks after its execution the plaintiffs were informed by the 
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water works trustees that it had been decided to cross the 
river at Clinton street instead of Calhoun street, and the cross- 
ing upon the line of Clinton street was subsequently marked 
upon the distribution map. The plaintiffs’ superintendent 
thereupon made an examination of the crossing at Clinton 
street and found that the river was there seven feet deep. He 
stated to the water works trustees that the estimates had 
been based upon a crossing at Calhoun street, where the 
cost would have been only $500, while the expense at Clinton 
street owing to the greater depth of the water would be 
nearly ten times as great, and told them he could not proceed 
unless the additional cost was paid. The trustees directed him 
to go on with the work and said that whatever it might cost 
would be made upat the end. The plaintiffs presented a written 
notice to the trustees that they would not go on without the 
extra pay, but being again requested to proceed went on with the 
work on the Clinton street line, and within two days after its- 
completion sent to the trustees a detailed statement of the 
additional expense incurred by the crossing at Clinton street. 

By the terms of the contract, the plaintiffs were not to sup- 
ply what are known as “ special castings,” but these were to be 
furnished through a manufacturer at Fort Wayne by the city. 
When received these castings were found to be defective in size 
and shape, and had to be altered, whereby the plaintiffs were not 
only delayed in the work, but also were put to extra labor in 
changing the size of the trenches which had been prepared 
in advance to conform to the shape of the special castings 
supplied by the defendant. 

The plaintiffs agreed under the contract to furnish wooden 
valve boxes to be bid for according to plans and drawings; 
but at the time of bidding, and execution of the contract, no 
drawings were forthcoming, and the contract was executed by 
the parties without any express agreement between them as to 
the size of these boxes. The ordinary and usual size of such 
boxes being about eight inches in diameter on the inside, the 
plaintiffs proposed to furnish them of this size, when they were 
stopped by the trustees and directed to furnish boxes of a 
size at least three feet in diameter. The plaintiffs’ superin- 
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tendent objected to putting in the larger boxes, and said they 
would cost three or four times as much as those of the usual 
size. The trustees ordered the larger boxes to be made, and 
told him that they would be paid for. 

Certain other items of expense were incurred by the plaintiffs 
in the course of the work by direction of the trustees. 

The plaintiffs having completed the work of supplying and 
laying the water pipes in a satisfactory manner and the same 
having been accepted and approved by the city authorities, 
they claimed a certain proportion of the contract price reserv- 
ed as a guarantee fund, and wrongfuily withheld by the city 
amounting to about $4100; also compensation for the extra 
expenses to which they had been put by the action of the city, 
as above stated. The city afterwards admitted its liability to 
pay the former to the plaintiffs, s so that it is not involved in 
the present controversy. 

The defendant refused to pay anything to the plaintiffs on 
account of the extra expense incurred, the items of which 
were as follows :— 

1. Increase of expense caused by a change of plan directed 

by the trustees after the contract was executed by which 

the St. Mary’s river was crossed on the line of Clinton 

street, instead of at Calhoun street, as indicated on the 

distribution map referred to by the parties when the con- 

tract was signed, amounting to $4,575 00 
2. The extra expense caused by the defective character of the 

special castings furnished by the city and the delay in re- 

ceiving the same, amounting to 750 00 
3. The difference in cost between the wooden valve boxes 


contracted for, and those of much larger size subsequently 
ordered by the city, at an extra cost at $3 each, amount- 


ing to 447 oo 
4. Sundry items of expense not included in the contract price 

and incurred by the plaintiffs by the direction of the city, 

amounting to 1,118 18 


To recover these sums the present action was brought in 
the Circuit Court of Indiana. 

In their complaint (Record, page 2-3), the plaintiffs claimed 
both under a special count setting forth the facts already 
mentioned and also by the common counts for work and labor 
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done and materials furnished, with the bill of particulars con- 
taining the items of their claim as above given. (Record, 
page 16.) 

The defendant demurred to the special count of the com- 
plaint, which demurrer was overruled by the court after argu- 
ment. (Record, page 16.) 

The answer of the defendant set up zz¢er alia in paragraph 
6 (Record, page 18), that all the work was done and the 
materials furnished under the contract which contained a 
stipulation that no claims for extra work should be enter- 
tained unless done in obedience to a written order of the 
engineer and trustees, which had not been done. This 
paragraph of the answer the court refused to strike off. 
(Record, page 19.) 

Upon the trial of the case, the plaintiffs produced witnesses 
who testified to the facts already stated, and were about to in- 
troduce further testimony in support of their claims, when the 
learned judge before whom the case was tried, interposed, 
and 

‘** Declined to allow the plaintiffs to introduce further testimony in sup- 

‘port of their claim for $5772, based upon the three items in their cause 
‘‘of action not embraced in the same agreement on the ground that not- 
‘‘withstanding the location of the crossing of the St. May's at Calhoun 
‘* street, the defendant had a right under its contract with the plaintiffs to 
‘* change the place of crossing to Clinton street, as it did, said contract 
‘securing to the said defendant that right, and that ¢he plaintiffs had no 
** right under the contract between the parties to claim anything on account 
‘‘ of either of the three items [not] embraced in said agreements of the 
‘* parties herein. 
- “That thereupon the court instructed the jury to return a verdict to 
*‘ the plaintiffs in the sum of $4100, the amount agreed upon as aforesaid 
‘* (being the guarantee fund admitted to be due by the defendant), and no 
**more ; which was accordingly done.’’ (Record, pages 37, 38.) 

Also the court, on motion of the defendant, struck out all 
the plaintiffs’ evidence already received in the cause (except 
the contract of September 1oth, 1879), in support of the items 
of additional expense. (Record, page 21.) 

The present counsel did not take part in the trial, and their 
knowledge of the reasons upon which the court below based 
its action is derived solely from the bill of exceptions. _ 
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The ground of the court’s ruling is there stated to be, (Rec- 
ord, page 38) :— 


‘‘That notwithstanding the location of the crossing of the St. Mary’s 
‘* at Calhoun street, the defendant had a right under its contract to change 
‘* the place of crossing to Clinton street, as it did, * * * and thatthe 
*‘ plaintiffs had no right, under the contract between the parties, to 
‘* claim anything on account of either of the three items.”’ 


It is clear that this denial of the plaintiffs’ right to recover the 
items claimed was based solely upon the clause of the con- 
tract already cited, providing, “ That no claim for extra work 
‘shall be made or entertained unless such extra work shall 
‘“‘have been done in obedience to a written order of the engi- 
“neer and trustees,” and that the court below meant to de- 
cide that under the terms of the contract, no facts whatever 
could be put in evidence to excuse the absence of such a 
written order as a condition precedent to recovery. This 
view, adopted after the trial had made considerable progress, 
seems opposéd to the former decision of the court, in over- 
ruling the defendant’s demurrer to the second paragraph of 
the complaint, in which all the facts were set forth as after- 
wards testified to, and no written order directing the work 
was alleged. (Record, page 16.) 

The action of the court in declining to permit the plaintiffs 
to introduce further testimony in support of their claim, and 
in striking out the testimony already given, was duly ex- 
cepted to and is now brought to this court for review. 


Specifications of Error. 


1. The court below erred in interrupting the evidence of the 
plaintiffs’ witnesses and in declining to allow the plaintiffs to 
introduce further testimony in support of their claim for the 
additional expense incurred by the plaintiffs in laying pipe 
across the St. Mary’s river at Clinton street instead of at Cal- 
houn street. 
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2. The court below erred in interrupting the evidence of 
the plaintiffs and in declining to allow the plaintiffs to introduce 
further testimony in support of their claim for the extra éx- 
pense caused by the defective shape of the special castings and 
the delay in receiving the same. 


3. The court below erred in interrupting the evidence of the 
plaintiffs and in declining to allow the plaintiffs to introduce 
further testimony in support of their claim for the difference 
between the cost of the wooden valve boxes contracted for, 
and those afterwards directed by the defendant to be fur- 
nished. 


4. The court below erred in interrupting the evidence of 
plaintiffs and in declining to allow the plaintiffs to introduce 
further testimony in support of the other items of their claim 
contained in their bill of particulars. 


5. The court below erred in striking out all the plaintiffs’ 
evidence in the cause in support of the claims above-mentioned 
except the contract, Exhibit A. 


6. The court below erred in overruling the motion of 
plaintiffs to strike out the sixth paragraph of defendant's an- 
swer. 


7. Thecourt below erred in holding and deciding, that not- 
withstanding the change of plan in the location of the crossing 
of the St. Mary’s river, the plaintiffs had no right under the 
contract between the parties, to claim anything on account of 
the items not embraced in said agreement. 


8. The court below erred in instructing the jury to return 
a verdict for the plaintiffs for $4100 and no more. 


9. The court below erred in entering judgment for the 
plaintiffs in the sum of $4100 and no more. 


GEORGE W. BIDDLE. 


Ege 


efits. st 


Argument. 


FIRST. 


The plaintiffs were entitled under the contract to 
submit to the jury their claim for the additional ex- 
pense caused by a change of plan, ordered by the de- 
fendant, which fixed the crossing of the river at Clin- 
ton street instead of at Calhoun street. 


The action of the court below in striking. out the plaintiffs’ 
evidence as to this claim, and refusing to permit them to intro- 
duce further evidence, was erroneous :— 
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1st. Because the stipulation of the contract that claims for 
extra work should not be entertained, unless done in obedience 
to a written order, had no reference to work done in pursuance 
of a change of plan, which was governed by an entirely dif- 
ferent clause of the contract, by which the water works 
trustees were authorized to change the plan and it was agreed 
that extra work performed in consequence of such change 
should be paid for at contract rates for work of its class; and 


2d. Because, even under the assumption of the court below 
that the case was governed by the clause of the contract re- 
quiring a written order of the trustees to authorize extra work, 
and that a written order other than a change of plan was re- 
quired, the plaintiffs had a right to introduce evidence (as they 
had done and were proceeding to do) showing that such written 
order was dispensed with and waived by the action of the de- 
fendant through its authorized agents. 


I. By reference to the contract of September 1oth, 1879 
(Record, page 13), it will be seen that claims for extra work 
are divided into two classes. 7 

The first class is for extra work .not provided for in the 
contract, for which a written order by the water works trust- 
ees is required. 
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Then, in a subsequent part of the contract, ina clause dis- 
tinct and separated from the first, it is provided :— 

‘‘ The said trustees shall have the right to make any alterations in the 
‘* extent, dimensions, form or plan of the work contemplated by this con- 
‘tract, either before or after the commencement of construction. If 
‘*such alterations diminish the quantity of work the price paid shall be 
‘* proportionately diminished, and no anticipated profits allowed for the 
‘‘ work omitted. If they increase the work such actualincrease to be paid 
‘* for at contract rate for work of its class.’’ (Record, page 13.) 

It is clear that this clause places claims for additional 
work done in pursuance of a change of plan upon an entirely 
different footing from the extra work mentioned in the former 
clause. No written order specifying what work is to be done 
is required; a change of plan bythe trustees is necessarily 
an order. 

The “extra work” mentioned in the former clause might 
be unauthorized by the trustees and unnecessary, and a written 
order was required to protect the city against possible demands 
of this kind, but as the trustees were authorized to make @ 
change of plan, work done in pursuance of such change was 
necessarily authorized, and no further order than the fact of. 
such change was necessary or exacted in the subsequent clause. 

Now the pleadings and evidence in the case, show that the 
additional cost claimed for crossing the river at Clinton street 
instead of at Calhoun street was incurred in consequence of a 
change of plan directed by the trustees after the commence- 
ment of the work, and this change was marked by them upon 
the distribution map, and agreed to be paid for by the city 


_ under the terms of the contract. 


Before the plaintiffs’ evidence was interrupted they had 
already put in evidence the contract which provided (Record, 
pages 7, 8) that the work should be done “along the lines and 
in the streets as indicated on the distribution map in the office of 
the trustees or city engineer's office.” 

Their superintendent (Inman) had testified that when he was 
present at the bidding for building the water works he was 
referred by the water works trustees to the distribution map 
in the city engineer’s office as showing the lines upon which 
he was to base his estimates (Record, page 22); that in con- 
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sequence of his inspection of the distribution map he exam- 
ined the river and made his estimates for a crossing at Calhoun 
street (Record, pages 22, 23); that the day the work on the - 
river was to begin, the trustees told him that the crossing had 
been changed to Clinton street (Record, page 23),and directed 
him to lay the pipes there ;* that the map was subsequently 
marked with a line crossing at Clinton street (Record, page 
22); that the increase of cost over the estimate for crossing at 
Calhoun street was $4575. (Record, page 26.) 

Here was a prima facie case fully established under the 
clause relating to change of plan; the change by proper 
authority and the consequent increase of work and its value, ° 
yet the court struck out all this testimony, refused to entertain 
further evidence to the same effect, and directed a verdict on 
this item for the defendant :— 


‘‘On the ground that notwithstanding the location of the crossing of 
** the St. Mary's at Calhoun street, the defendant had a right under its 
‘‘contract with the plaintiffs 4o change the place of crossing to Clinton 
‘street, asttdid * * * and that the plaintiffs had no right under the 
** contract between the parties, to claim anythiag,’’ &c. 


It is difficult to see why “ the plaintiffs had no right under 
“the contract to claim anything,” when they had proved and 
were ready to give further proof of the increased cost of the 
work done by reason of the change of plan. 

The court evidently considered that a formal written order 
explicitly directing the crossing at Clinton street was a neces- 
Sary concition to any recovery. 

This, as already stated, was an unwarranted reading into the 
clause relating to change of plan of the stipulation for a writ- 
ten order found in the totally different clause relating to extra 
work zot connected with a change of plan. The plaintiffs both 
under the special count of their complaint and under the com- 
mon counts and bill of particulars were entitled to recover the 
cost of crossing at Clintdn street, if any clause of the contract 


*InmMAN 's testimony (Record, page 23). ‘‘The day we commenced 
work, and about four weeks after execution of this contract, we first 
learned of the change of the crossing to Clinton street. 


enabled them to do so, and the court erred in ignoring thé 
clause relating to change of plan (except so far as it authorized 
the trustees to change the crossing), and in restricting thé 
plaintiffs’ right of recovery to the clause for extra work done 
in obedience to a written order. 


A. The plaintiffs’ claim under this clause is based first upon 
the express promise of the city that increase of work shall 
be “ paid for at contract rates for work of its class” when 
done in pursuance of an alteration of plan directed by the 
trustees. It is true the trustees had the right to change the 
plan, but whenever they did so, it was upon express condition 
that the city should pay for any increase of work occasioned 
thereby, and it was only upon this consideration that increased 
work need be performed by the contractor. Moreover, the 
city accepted the work, and such acceptance of itself is always 
a sufficient consideration for a promise to pay. 

Springfield vs. Harris, 107 Mass., 532. 


° & 


The city cannot escape from its liability to pay for this in- 
creased work by saying that it is a new contract between the 
trustees and the contractors outside of the written contract 
entered into between the parties. The written contract of 
September roth, 1879, with all that it contains, was duly ap- 
proved by the city councils on September 15th, 1879 (Rec- 
ord, page 14), and with it was also approved and ratified the 
clause authorizing the trustees to change the plan of the 
‘work and agreeing that extra work occasioned thereby should 
be paid for. It would be a gross fraud to permit a municipality 
to evade responsibility under such a clause as this on the 
ground that its agent, who executed the contract, had no au- 
thority to bind it. 

When the plaintiffs made their estimates and offered their 
bid in accordance with the plan, as t¢ then appeared, they 
took into account the obstacles and difficulties that might 
be met with on the lines then laid down, and fixed the price 
accordingly. But this price was not intended to cover all 
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changes of plan which the trustees might thereafter choose 
to direct, by which the expense might be enormously in- 
creased. | 

The contract contains no such unjust stipulation. By its 
terms “ If they (the alterations) increased the work, such act- 
ual increase to be paid for at contract rates for work of its 
class.” 

Whenever the contract fairly regulates a rate, it would be 
improper and unnecessary to establish a different rate for the 
same kind of work caused by an alteration in plan. But this 
contract does not fix a rate for the work of laying pipes under 
the river. It would be obviously unfair for the city to alter 
the plan so as to require the plaintiffs to lay the pipe under 
the length of the river and then pay per foot only the price 
for laying under the streets. The contract could not have 
contemplated so unjust and inequitable a result. It may be 
that a contract could be so drawn as to require the plaintiffs 
to submit to such an unjust rule, but no court would willingly 
arrive at this conclusion, and certainly would not imply such 
an intention where the terms of the contract were susceptible 
of another construction. In this case it is not necessary to do 
so, because the contract requires the city to pay for all increase 
of work caused by alterations in plan, and the only question 
is whether a court will say that the price paid per foot for lay- 
ing several thousands of feet of pipe under streets and along 
certain lines shall be held to apply to the laying of pipe under 
the river at a point requiring greatly increased expense over 
that originally agreed upon. 


B. But plaintiffs might have disregarded the express agree- 
ment for payment altogether and recovered on their common 
counts by zndebitatus assumpsit for the work done. 

- The trustees were expressly authorized to make alterations 
in the plan of the work, and alterations made by them were 
in legal effect made by the city itself. 

Where contract work is increased by reason of a change of 
plan directed by the party for whom the work is done, or 
by one authorized by him to make such change, the contractor 
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is entitled to recover the value of such work in an action of 
indebttatus assumpsit apart from his remedy under the contract. 
Demott vs. Jones, 23 How., 220, per WAYNE, J., on page 
233; 
Demott vs. Jones, 2 Wall., 1, 9; 
Manufacturing Co.vs. United States, 17 Wall, 592. 

In Indiana, where the contract was made, it is estab- 
lished that a party to a special contract may recover on a 
guantum meruit for work done outside of it. 

Adams vs. Cosby, 48 Ind., 153; 
Canby vs. Ingersoll, 4 Blackford, 493 ; 
Shilling vs. Templeton, 66 Ind., 585. 

And the plaintiff is entitled to show fo a jury that this ex- 
tra work was done. : 

Dubots vs. Canal Co., 12 Wend., 334. 

The change of plan constituted a new contract which the 
trustees were authorized to make guoad the work done in con- 
sequence of such change, and the work became a distinct sub; 
ject not-covered by the stipulations of the contract. This case 
is analogous to that of Bestor vs. The United States, 3 Nott & 
Hunt., 425, where a claim of $31,000 was made for extra work 
on the contract for the construction of the iron steamboat 
“ Ozark.” The contract with the Government provided :— 


‘‘ Any omission in these specifications will not relieve the contractor 
‘‘from furnishing the objects necessary, nor the material and labor that 
‘“may be required for that end, and for which there are to be no extra 
‘* b1lls presented.’’ 


While the boat was in course of construction the Secretary 
of the Navy ordered an apparatus for submarine firing to be 
applied to the vessel, which indirectly caused the extra work 
and alterations for which the claim was made. 

It was held (per Lorine, J.) that the exclusion of extra 
work by the contract applied only to the vessel described in 
the contract, and to the details necessary for the construction 
of that, but did not govern the alterations and additions to 
the plan fixed by the contract, and the plaintiff was entitled 
to recover. 

Even apart from the direct authority contained in the clause 
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mentioned, it is probable the trustees could have bound their 
principals to pay for the extra work performed by their direc- 
tion. 

Under the general law of Indiana governing municipalities, 
the duties and powers of water works trustees are defined, 
as follows, in section 3277 of the Revised Statutes of 1881. 

‘‘The said trustees shall be authorized to make contracts for the 
‘erection of water works buildings, and construction of settling basins 
‘‘and other appendages, and the enlargement and repair thereof; for 
‘‘the purchase of machinery and the manufacture, laying down of pipe ; 
‘‘ for the furnishing and supplying with connections of all necessary fire 
‘‘hydrants for fire department purposes and for keeping the same in 
‘‘ repair ; and for all other purposes necessary for the full and efficient 
_‘“ management and construction of the water works; and such contracts 

‘*shall be subject to the ratification by the common council.”’ 

Under these full powers it might well be argued that the 
trustees had power to bind the city for extra work, even with- 
out a specific authority so to do contained in the contract. 
Their powers are wider and more comprehensive than those 
usually conferred upon water and street commissioners, yet it 
has been held that these latter officials may bind the city for 
work done in good faith by their direction outside of a writ- 
ten contract. 

In Messenger vs. City of Buffalo, 21 N. Y., 196, the city 
contracted with the plaintiff to pave a street and furnish sand 
for that purpose, the work to be performed under the direction 
of the street commissioner. By the alteration of grade 
directed by the city it was found that more sand was required 
to bring the street up to the required grade than the contract 
specified, and the plaintiff was directed to furnish the extra 
sand by the street commissioner and other officials. It was 
held that the plaintiff was entitled to recover for the additional 
sand thus furnished; said Wright, J. :— 


‘It is urged that when the plaintiff found that he could not fulfill his 
‘*contract in all its particulars, he should have obtained the action of the 
‘‘common council before commencing or continuing the work. This 
‘‘could not have been absolutely required to enable him to recover. 
‘‘ The corporation had authorized the street commissioner to make the 
‘**contract, and the contract made provided that the work should be 
‘*done under the direction of such commissioner. This plainly intended 


15 


“that the street commissioner might direct in regard to variations 
‘rendered necessary by the action of the city authorities * * Under 
“‘ the facts found, I am of the opinion that the plaintiff should have re- 
‘‘covered. The city must be deemed to have impliedly assented to 
‘the alteration of the contract in respect to the quantity of sand 
** furnished.”’ 


But with the express authority contained in the city’s own 
contract that the trustees may alter the plan of the work, and 
that extra work done thereby shall be paid for, it is unneces- 
sary further to develop this point. 

The right of the plaintiffs, therefore, to recover under this 
clause of the contract, is based both upon the direct authority 
given to the trustees to change the plan, in which case an im- 
plied agreement to pay the value of the increased work would 
arise under the authorities cited and also upon the direct 
promise and agreement of the city to pay for such increased 
work contained in the same clause. 


II. But even assuming for the sake of argument that the case* 
was governed by the preceding clause of the contract (Record, 
page 13), “that no claim for extra work shall be made or 
entertained unless done in obedience to a written order of the 
engineer and trustees,” and that the stipulation for a written 
order, in addition to the change of plan marked upon the map, 
applied to the extra expense caused by crossing at Clinton 
street, the court clearly erred in excluding and striking out 
plaintiffs’ evidence showing that this stipulation had been dis- 
pensed with and waived by the action of defendant's agents. 

The evidence already offered by the plaintiffs showed that 
‘the water works trustees requested the plaintiffs to make no 
formal claim for extra work at the Clinton street crossing, and 
upon the refusal of the latter to go on unless the matter was 
arranged, told them it would be all right, and insisted upon 
their proceeding by the Clinton street crossing. 

After the change of plan from Calhoun street to Clinton 
street had been brought to the plaintiffs’ notice, the witness 
Inman testified (Record, pages 23-24) :— 


‘‘I went immediately when I found the difficulty of the extra depth of 
‘‘ water to see the trustees, McCullough and Monning. Mr. Monning 
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‘was on the work a good deal of the time and knew the character of it. 
‘I told them I could not proceed to do the work under the former con- 
‘tract, and they said they were willing to do what was fair and right in 
“the matter * . * * I told him that I would go on if he paid 
“me the additional cost, whatever it was, over and above the amount 
‘‘that was allowed at the other place * * * He said he did 
‘‘not want me to make another claim now, because the councils and the 
‘‘ water works trustees were at swords’ points, and we have hard enough 
‘‘work to get along now, You go on and whatever it costs we will make 
‘‘ up in the end, and the councils will be in better humor.”’ | 

A written protest against crossing at Clinton street without 
extra pay was also served on the water works trustees. 
(Record, page 24.) 

The witness Eddy was asked the following question 
(Record, page 37) :-— 

‘“‘Q. 16. Mr. Eddy, what if anything did you ever hear any of the water 
‘‘ works trustees say with reference to the work at Clinton street cross- 
‘*ing and any extra payment therefor ?”’ 

Before the above question was answered the testimony was interrupt- 
ed and this was all the testimony of this witness and the end of the 
testimony in this case. 

The court then declined to allow the plaintiffs to introduce 
further testimony in support of their claim (Record, pages 37 
and 38), struck out all the testimony already given (Record, 
page 21), and directed the jury to find against the plaintiffs on 
this point. 

In effect, the court held that nothing that the defendant by 
its agents could possibly do or say would dispense with the 
necessity of a written order for the extra work as a prerequi- 
site to recovery. This is so clearly erroneous that it is diffi- 
cult to imagine the theory upon which the ruling was based. 

The authorities are explicit that the performance of any 
condition of a written contract or of a contract under seal may 
be waived by parol. 

Emerson vs. Slater, 22 How., 41; 
Canal Co. vs. Ray, 101 U. S., 527; 
Cummings vs. Arnold, 3 Metc., 486; 
Monroe vs. Perkins, 9 Pick., 298. 


And the conduct of one party may dispense with perform- 
ance by the other without a formal waiver. 
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As was said by WasuincTon, J., in Wilhams vs. Bank, 2 


Pet., 102 :— 


‘If a party to a contract who is entitled to the benefit of a condition 
‘‘upon the performance of which his responsibility is to arise, dispense 
‘‘with, or by any act of his own prevent the performance, the opposite. 
‘‘ party is excused from proving a strict compliance with the conditions.” 


In Swain vs. Seamens, 9 Wall., 254, CLIFFORD, J., said, at 
page 271 :— 


‘‘ When a person tacitly encourages an act to be done he cannot after- 
‘‘ wards exercise his legal rights in opposition to such consent if his con- 
‘‘duct or acts of encouragement induced the other party to change his 
‘‘pasition so that he will be pecuniarily prejudiced by the assertion of 
‘* such adversary claim.”’ 

The decisions of this court upon the right of the insured 
to establish by oral proof the waiver of conditions contained 
in policies, even where it is stipulated that such waiver must 
be in writing, are familiar and numerous. 

Insurance Co. vs: Norton, 96 VU. S., 234; : 
Insurance Co. vs. Eggleson, Ib., 572; 
Insurance Co. vs. Doster, 106 U. S.., 35. 


In Indiana the law is the same. 
Rhodes vs. Thomas, 2 Ind., 638 ; 
Bates vs. De Haven, 10 Ind., 319; 
Rillingsly vs. Stratton, 11 Ind., 396. 


The rule has been applied to conditions of contracts requir- 
ing written authority for extra work, similar to the clause in 


the present contract. 
Smith vs. Gugerty, 4 Barb. (N. Y.), 614, was the case of a 


suit under a building contract requiring that extra work 


should be authorized in writing. Said Strone, P. J.:— 


‘* It is objected by the plaintiff in error that there was no writing au- 
‘‘thorizing the extra work as required by the contract. It is true that 
‘*there is no positive evidence of the existence of such writing, * * * 
‘‘and it is fair to presume that there was none. The provision requiring 
‘such writing being favorable to Smith could be waived by him if he 
** chose to do so. It is not necessary that the waiver should be in writing 
‘in order that it should be effectual (Fleming vs. Gilbert, 3 John. Rep., 
‘*528; 1 Barb. Sup. C. R., 338). Here the evidence is sufficient to prove 
‘*such waiver by Smith. * * * The inference is clear from all this 
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‘that the parties mutually waived the provision requiring a written 
‘¢ memorandum for extra or omitted work.’’ 


Grant vs. U. S., 5 Nott & Huntington (Ct. of Cl.), 71. In 
this case there was a contract between claimants and Govern- 
ment for the erection of a fire-proof structure; the claimants to 
furnish all materials and perform all the labor ; and 

‘* No allowance will be made for extra work whatever unless the cost 
‘‘of the same previous to execution is agreed upon i” writing between 
‘*the parties to the contract.”’ 

The claim was for a quantity of extra materials and labor, 
but ”o writing was alleged, and the consent of the Government 
was only implied from the permitting of the work to be done 
without objection. 

MILLIGAN, J. (page 81), after citing Parsons, section 541, 
and Mumford vs. Brown, 6 Cowan, 476, said :— 

‘‘It cannot be denied on the proof in this record that the changes 
‘* made in the original plans and specifications, necessarily involved, in 
‘* many instances, an increase both of labor and cost of materials which 
‘‘was known to General Crosman, the Government agent, yet he stood 
‘* by and daily witnessed their completion without objection, and if not 
‘‘in terms assenting to them, impliedly authorizing their completion. 
‘‘* * But in this case the record demonstrates beyond all question that 
‘‘extra work was performed and extra materials furnished * * which 
‘‘the United States had accepted and appropriated without just compen- 
‘* sation. 

“‘Under this state of facts, and dealing with this case as a transaction 
‘‘between individuals, there can be no doubt that the claimants could 
** recover the quantum meruit.’’ 

If it be objected that it does not appear from the evidence 
that all the water works trustees waived the condition requiring 
a written order for extra work, it is answered that it appears 
that two of the three trustees, or a majority of them, viz., 
Messrs. McCullough and Monning, were present when the 
plaintiffs’ superintendent refused to proceed with the work and 
was directed to proceed (Record, page 23); and although Mr. 
McCullough seems to have been the spokesman upon that occa- 
sion, it would also seem from the testimony that his colleague, 
Monning, was present and assented. A majority of persons 

° ¢ m 
authorized by law to do an act of a public nature must gener- 
ally concur, but unless required by the law‘constituting them, 
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or unless such is the practice, they need not act as a board, and 
be convened or notified to be convened as such. 

Wolcott vs. Wolcott, 19 Vt., 37, 39; 

Jefferson County vs. Slagle, 66 Penna. St., 202. 


There is nothing in the statutes of Indiana constituting the 
water works trustees which requires them to convene and act 
as a board before taking action in regard to contracts, &c., and 
indeed from the nature of the duties to be performed by such 
officials who are required to be constantly upon the ground, 
directing and overseeing the work, it is simply impossible that 
every act done by them should require a formal concurrence 
by vote of a majority of the trustees acting as a board. 

But this point is quite unimportant in view of the fact that 
the last question asked of the witness, Eddy, before the court 
interrupted the testimony, was (Record, page 37) :— 

‘*Q. Mr. Eddy, what, if anything, did you ever hear any of the water 
‘‘ works trustees say with reference to the work at Clinton street crossing, 
‘‘and any extra payment therefor ? “= 

‘** (Objection by defendant. Overruled, and exception by defendant at 
‘‘ the time. ) | 

‘Before the above question was answered the testimony was inter- 
‘*rupted, and this was all the testimony of this witness, and the end of 
‘‘the testimony in this case. 

‘* And the court declined to allow the plaintiffs to introduce further 
“‘testimony in support of their claim, &c.”’ 

It must be presumed for the purpose of this case that if the 
question had been answered, it would have been shown that 
all the trustees directed the extra work, and waived the stipu- 
lation as to a written order. 

The ruling of the court in interrupting the testimony must 
have been based solely upon the assumption that a verbal 
waiver by ALL the trustees could not dispense with a written 
order, and indeed the question of the authority of the trustees 
to bind the city for the matters contained in the plaintiffs’ claim, 
is not raised or alluded to throughout the entire bill of excep- 
tions. 

It is submitted, under the authorities, that the action of 
the court below in refusing to receive proof that the con- 
dition of the contract requiring written authority for extra 
work done had been dispensed with, cannot be sustained. 


SECOND. 


The plaintiffs were entitled to submit to the jury 
their claim for the extra expense caused by the de- 
fective shape and size of the special castings furnished 
by the defendant. 


It appears from the contract and the testimony offered that 
the plaintiffs were not to furnish what are known as “ special 
castings,” but these were to be supplied by the defendant from 
a manufacturer at Fort Wayne. 

The defects in shape of these castings, which were the T’s 
or crosses connecting the main with the smaller pipes, was 
testified to by the witness Inman (Record, pages 33, 34), and 
the expense caused by the delay in consequence, and extra 
work required was fixed by him at $750. 

The court struck out this claim as it did the first, and re- 
fused to entertain further evidence upon it. 

It is true that a clause of the contract provides (Record, 
page 8) :— 

‘* All pipes, special castings, &c., will be furnished to the contractor 
‘*in the city pipe yard or on the cars upon which they are received from 
‘the foundry. They will be delivered to him as soon as received, and 
‘*it shall be his duty to notify the engineer of any defects or breakage be- 
‘fore removal from the cars, otherwise all damage arising from such 
‘* cause shall be made good by said contractor. The contractor shall 


‘*‘have no claim upon the city for any delay in the delivery of pipes or 
‘other materials from the manufacturers.”’ 


No claim is made by the plaintiffs for delay in the delivery 
of the castings, but for the delay and extra work caused by 
the city itself through the defective shape of the castings fur- 
nished. And it was in evidence that the defect was one 
which could not be discovered until after the castings were 
delivered and it was attempted to fit them in the trenches pre- 
pared for them ; then the engineer was duly notified of the 
defect in shape and size. (Record, page 33, 34.) As the cast- 
ings were made for the city in Fort Wayne and were deliv- 
ered along the line, not in cars, the clause providing that the 
engineer shall be notified of defects or breakage before re- 
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moval from the cars has no application ; nor would it have to 
any case where the defect could not be discovered before re- 
moval. The city cannot take advantage of its own default by 
refusing to pay for work caused by its own act. 

Messenger vs. Buffalo, 21 N. Y., 196, ut supra. 


As under the first head of the argument, the stipulation for 
a written order to authorize extra work was waived and dis- 
pensed with by the act of the city itself. 


THIRD. 


The plaintiffs were entitled to submit to the jury 
their claim for the differenee in cost between the valve 
boxes originally agreed upon, and those subsequently 
ordered by the defendant. 


This point is very clear. 

There is no provision in the contract relating to the size or 
cost of the valve boxes, and where a contract is silent the 
ordinary and usual dimensions and costs are presumed. 

Wharton on Evidence, Section 9609 ; 
Heald vs. Cooper, 8 Me., 32; 


Now it was testified by Mr. Inman (Record, page 31) that 
after the contract was executed, the trustees ordered boxes 
more than four times the usual size, and costing three dollars 
more each, and upon objection being made said they should be 
paid for. (Record, page 33.) This was a clear change of plan, 


_and all that has been said on the former claims applies a /or- 


tiort here. 


The other items contained in plaintiffs’ bill of particulars 
are not mentioned in the bill of exceptions. 


It is fully admitted that those who contract with municipal- 
ities should be held to a strict performance of their duty, but 
it is submitted that contracts of this kind should not be so 
construed as to entrap contractors into expense and labor with- 
out compensation. 


GEORGE W. BIDDLE, 
For Plaintffs in Error. 
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IN THE 


‘SUPREME COURT OF THE UNITED STATES 


RICHARD D. WOOD, | ae 

EDWARD R. Woop In Error to the Circuit 

GEORGE WoopD . Court of the United 

VALTER Woop AND States for the District 
of Indiana. 


STEWART WOOD. 
vp No. 291. 
THE CITY OF FORT WAYNE. | 


BRIBE OF DEFENDANT. 


The plaintiffs in error sued defendant in the court below 
to recover a balance they claimed to be due on a contract 
for the construction of the defendant’s water works. The 
contract covers ten pages of the printed record, from page 
4 to 14, inclusive. It contains a stipulation on page 12 
that fifteen per cent. of the contract price should be re- 
tained by the city until the termination of the contract, as 
security for its performance. The parties agreed, «pon 
the trial, that there was $4, 100 of this reserved per centage 
at that time due the plaintiffs, and thereupon the Court 
rendered judgment for that sum, and struck out all the 
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other testimony of the plaintiffs, except the contract sued 
on, and said agreement. 3 


Besides this $4,100, the suit was brought to recover 
for three items of extras: one for extra expense for cross- 
ing the St. Marys river on Clinton street, instead of on 
Calhoun street; one for a change in the fire-boxes from 
eight inches to thirty-six inches in the clear, and one for 
damages caused by the alleged delay in furnishing special 
castings, and for their imperfect condition. See page 21, 
printed record. ¢ 


The questions in this Court arise upon the ruling of 
the Circuit Court in striking out the plaintiffs’ testimony 
tending to establish the three items of damages for cross- 
ing the river on Clinton street, and for the alleged change 


in the fire-boxes and for the delay in purchasing the 
special castings by the city. The correctness of this ruling 
as to each of these items of damage depends upon the 
same principle. If it is correct as to one item, it is correct 
as to all, 


First.—As to the change in the crossing of the river. 
The contract contains the following provisions : 


Printed Rec., page 6. The delivering of the pipe shall commence on 
or before the 1st day of October, 1879, and be continued with regularity 
until the completion of the contract, which shall be on or before the 1st 
day of June, 1880. Special castings shall be delivered, as may be re- 
quired, by the engineer. 


Page 7. Pipe laying shall consist in excavating and refilling 
trenches; in taking up and replacing pavements or other surface; in 
hauling and laying pipes, setting special castings, stop-cocks, air-cocks, 
check-valves, hydrants and all other appurtenances incident to the pipe 
distribution ; in cutting pipes, making joints, preparing foundations, build- 
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ing brick or stone vaults, blow-off wells; in repairing damages caused 
to gas-pipes, sewers, drains and cisterns; in cleaning the streets and 
grounds of all rubbish or refuse caused by the above works; in furnish- 
ing lead and gasket for juints, fuel for metling lead, clay and rope for 
bands, blocks and wedges for use under pipes, wrought iron straps for 
securing caps, reducers, and other parts liable to diaw; in furnishing 
and setting or constructing boxes or vaults for stop-cocks, air-cocks, 
man-holes, including furnishing and putting cast iron frames and 
covers thereto; in furnishing sand and other materials for masonry 
and all tools and labor necessary for the complete fulfillment of this contract. 


Pages 7 and 8. The above work to be dore in the city of Fort 
Wayne, Indiana, along the lines and in the streets, as indicated on the 
maps in the office of the trustees or city engineer’s office, and in such other 
streets and places im said city as may be directed. The trenches for pipes 
shall be opened an accordance with the lines and grades as given or directed 
by the engineer. * * * All pipes, special castings, stop-cocks, air- 
cocks, check-valves and hydrants will be furnished to the contractor in 
the city pipe-yard, or on the cars upon which they are received from 
the foundry. They will be delivered to him as soon as received, and i 
shall be his duty to notify the engineer of any defects or breakage before removal 
from the cars, otherwise all damage arising from such cause shall be 
made good by said contractor. The contractor shall have no daim upon the 
city for any delay in the delivery of pipes or other material from the manu- 
facturers. 

Pages 11 and 12. And the said party of the second part hereby 


agrees to receive, and the said first party hereby agrees to pay, the follow- 
ing prices as full compensation for the work contemplated in this con- 


‘ tract. 


(1) For laying the pipes and all special castings appertaining 
thereto, setting chevk-valves, stop-cocks and air-cocks, including the 
excavation and refiling of trenches; all bailing, and shoring, and ram- 
ming; the taking up and replacing paving or other surface of the streets, 
the removal of all rejected surplus material from the ground or streets ; 
the repairing of damage caused to gas pipes, sewers, drains, streets, cis- 
terns, etc., and the expense of avoiding such obstructions; the hauling 
of all pipes and other castings and appurtenances onto the grounds and 
returning those not used to the pipe yards; the furnishing of all blocks 
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and wedges, and all materials for making the joints, the cutting of 
pipes, and all other expenses of material, tools and labér required by the 
specifications and incident to this particular work; the length to be measured 
along the center of the pipe, and in case of branches as starting from 
the center of the main pipe. Twenty-four inch pipe the sum of sixty 
cents per lineal foot. 


Then follows the specific price for every kind of work 
provided for in the contract. 


Page 13. And it is hereby agreed that no claim for extra work 
shall be made or entertained unless such extra work shall have been 
done in obedience to a written order of the engineer and trustees and a 
stipulated price for the same agreed upon, whenever such stipulation 
may be practicable. When otherwise, such claims to be made to the 
trustees in writing within ten days after completion of such extra work, 
or before the payment of the next succeeding monthly estimate after 
such work is done, failing to do which all right of the contractor to such 
extra pay will be forfeited. * ® * The said trustees shall have the 
right to make any alterations in the extent, dimensions, form or plan of 
the work contemplated by this contract, either before or after, the com- 
mencement of construction. If such alterations diminish the quantity 
of work the price paid shall be portionably diminished, and no antici- 
pated profits allowed for the work omitted, If they increase the work 
such actual increase to be paid for at contract rate for work of its class. 
All loss or damages arising out of the nature of the work aforesaid, or 
from the actions of the elements, or from any unforseen obstructions, or any 
difficulties that may be encountered in the prosecution of the same, also 
for all expenses which may be incurred in consequence of the tempo- 
rary suspension of any part of said work, shall be incurred by the con- 
tractor without extra charge to said city. 


By the stipulations of the contract the price to be paid 
for the pipe was $32 per ton, 


First: Was the change in crossing the river from 
Calhoun street to Clinton street such a change ‘‘in the 
plan of the work,”’ as the city had a right to make under 
the reservations in this contract ? 
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This question is to be determined largely by the con- 
struction to be given to the contract. Conceding, for the 
argument, that at the time this contract was entered into, 
there was a ‘‘ distribution map in the office of the trustees 
or city engineer’s office” indicating ‘‘ the lines and streets” 
on which the pipes were to be laid, had the city the right 
to change these lines and streets, and direct other ‘‘ lines 
and streets” on which the pipes should be laid? It will 
be noticed that no exception is made for crossing the river. 
The obligation to lay the pipe across the river is contracted 
for as a part of the general undertaking. The city con- 
tracted for the same right to change the street upon which 
the pipe should be laid across the river as it did to change 
the location of the line of pipe anywhere else, 


One of the specifications is in these terms: ‘‘ Also 


in trenches, laying pipes and special casting, including 


back filling, setting valves, constructing and setting valve- 
boxes, vaults and covers, and setting hydrants, including 
all crossings of rivers and canals.”’ Printed Rec., p. 4. 


‘* PIPE LAYING | 
will consist in excavating and refilling trenches, in taking 
up and replacing pavements or other surfaces, in hauling 


and laying pipes, setting special castings,”’ etc. Rec., p. 7. 


‘‘The trenches for the pipes shall be opened in ac- 
cordance with dines and grades as geven or directed by the 
engineer. ”’ 


‘‘ The said trustees shall have the right to make any 
alterations in the extent, dimensions, form or plan of the 
work contemplated by this contract, either before or after 
the commencement of construction,’ 


and the price per 
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lineal foot of pipe laying was to be increased or diminished 
as said lines so ‘‘ given or directed” by the engineer were 
longer or shorter than those on the original plan. 


By the next clause all loss or damage arising out of 
the nature of the work from the action of the elements or 
from unforseen obstructions or from any difficulty that 
might be encountered in the prosecution of the work, were 
to ‘‘be incurred by the contractor without extra charge to 
the city.” 


These provisions are all expressly inserted in the con- 
tract for the protection of the city, and the plaintiffs, for 
the price contracted for, agreed to them. The right to 
alter the ‘‘plan,” or ‘‘form’”’ or ‘‘dimensions”’ of the 
work, I submit covers the whole question. 


The same right is exercised by the city when its en- 
gineer directs the contractor upon what ‘‘ lines” he shall 
‘‘open trench for the pipes.” The right to alter the 
‘‘ plan” is a right to alter the ‘‘plat.” The ‘‘plan’ the 
city reserved the right to alter was ‘‘the representation” 
of work ‘‘ drawn on paper” on the draft, or sketch, or 
plat. These stipulations were necessary to enable the city 
to perfect a system, and adjust it to the wants of the public, 
and I submit, there is no reason why they should be dis- 
regarded. There are no provisions in the contract con- 
flicting with these stipulations reserving the right to the 
city to make the changes in the plan complained of. This 
is conceded by the plaintiffs in error, and they sue for ex- 
tra work and material, and not upon the contract which 
can only be sustained upon the theory that the contract 
does not cover this part of the ‘‘ plan” or ‘‘ dimensions” of 
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the system of water works, and that all the foregoing pro- 
visions securing the city in the right to make changes and 
to direct where the trenches should be opened for pipes 
are inapplicable. It was not denied below, and perhaps 
will not be in this court, that the above stipulations secur- 
ed to the city the right to change the plan and the lines 
of the pipe in the streets generally. If they do not reserve 
that right to the city they are without meaning, and can 
have no effect upon the construction of the contract. 
There is no other subject matter to which they relate or 
upon which they can operate. The right to change the 
line of pipe from one street indicated on the plan as shown 
at the time of the contract, to an adjoining street, was a 
valuable right to the city, and of no apparent detriment to 
the contractor. There were strong reasons on the ‘part 
of the city why the further investigation of its officers into 
the wants of the public, and their increased experience, 
and judgment should be made available in the location of 
pipes, and as to the streets that should be supplied, and 
neither the contract nor the record discloses any objections 
on the part of the contractors at the time the contract was 
made. If their rights to make changes existed as to the 
streets generally, why are they not applicable to the street 


_on which the pipe crossed the river ? 


If the plan, as drawn at the time the contract was en- 
tered into, fixed the line of pipe on Calhoun street where 
it crossed the river, that plan, by the terms of the contract, 
was liable to change unless it can be maintained that at 
that point the plan was unalterable, while at every other 
point and in every respect it was plastic and liable to be 
changed. Such a construction without a word in the con- 
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tract to indicate any such intention of the parties would be 
smpossibl 

There are provisions in the contract incompatible with 
the idea that the pipe under the river is an exception. 


On p. 4, pipe laying expressly includes ‘‘ all crossings 
of rivers. and canals.” 


And on p. rr the stipulation that fixes the price for 
laying pipe declares the price shall cover the excavation 
and filling of trenches, and all bailing and shoring.” 


The Court below struck out the testimony in refer- 
ence to the change of location in crossing the river, and 
refused to allow the plaintiff to introduce any other testi- 
mony of a similar character. 


Willard F. Inman being duly sworn, deposed as fol- 
lows : | 


I reside in New York; am superintendent of R. D. Wood & Co., 
the plaintiffs; was present at the bidding for building water works for 
defendant as representative of plaintiffs, and to make estimates for 
them; bidding took place about two days before contract wus executed 
September 8th or 9th; I made estimate of the construction of the work ; 
Mr. Newhall -estimated cost of iron; I also examined crossing at Cal- 
houn street—always do that; I have been engaged in building water 
works twelve years in different places—Burlington, Brandon, Provi- 
dence; at the time of the building I was referred to a map in the civil 
engineer’s office—Brackenridge; also got the specifications which r2fer- 
red to the map; Mr. Charles McCulloch told me where to find the map 
—he was one of the water works trustees. (Witness was here shown the 
map.) Yes; this isthe map. The line on this map showing crossing 
on Clinton street was not on the map at the time it was shown to us, or 
at the time of the bidding, but has been put on since; we bid with 
reference to this map as it then was; I took streets and everything else 
in making estimates for map, and to examine nature of soil; after 1 
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saw map I made examination of crossing at Calhoun street; I examined 
depth of river and found it not over two feet; the day we commenced 
work and about four weeks after execution of this contract, we first 
learned of the change of the crossing to Clinton street; the trustees said 
it was a shorter line; the line crossed the river about twenty feet west 
of the iron bridge, and it was seven feet deep in the middle; I told Mc- 
Culloch, one of the trustees, that we couldn’t cross at Clinton street 
without additional expense. 


DIRECT EXAMINATION CONTINUED BY MR. BELL. 


Question 1. Mr. Inman, I will go back a little in the examination. 
You may state at the time you were at the bidding referred to, whether 
or not you examined any other crossing of the river than the Calhoun 
street one. 

Answer. No, sir. 

Ques. 2. You may state, if you please, when you ascertained the 
depth of the Clinton street crossing, and the material in the river which  .. 
the river-bed was composed of, what, if anything, you said to the trus- 
tees about crossing there ? 


(Objected by defendant.) 


Ques. 3 Mr. Inman, when you ascertained what the depth of the 
water was at the Clinton street crossing, and the character of the river 
bed, what, if anything, did vou say to the trustees or defendant, with 
reference thereto? 


(Objected by defendant; overruled for present, and exception at the 
time.) 

Ans. I went immediately when J found difficulty with the extra 
depth of water, to the trustees—McCulloch and Monning; Monning 
was on the works a good deal of the time, and knew the character of it, 
and told them I could not proceed; I did not consider it under my 
contract. (Objected by defendant. Overruled, and exception by de- 
fendant at the time.) And they said they were willing to do what was 
fair and right in the matter, and told me to go to Mr. Cook, and I went 
to Mr. Cook. 


: | 
Ques. 4. By THE CourT: Who was Cook? 
Ans. The chief engineer; the consulting water works engineer. 


Ques. 5. What, if anything, did you say to him before having that 
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conversation with Mr. McCulloch about refusing to go on unless you had 

additional pay for it ? 

(Objected by defendant that McCulloch could not act as an individual. 
Overruled and exception by defendant at the. time.) 


A, I told him that I would go on if he paid me the additional 
cost, whatever it was, over and above the amount that was allowed at 
the other place. 


Ques. 6. What, if anything, did you tell him the additional cost 
would be? im 

Ans. Five hundred dollars we have always estimated it at. 

— Qnes, 7. What did he say to you? 

Ans. He said he did not want me to make another claim now, be- 
cause the council and the water works trustees were at swords points, 
and we have hard enough work to get along now. You go on, and 
whatever it costs we will make up in the end, and the council will be in 
better humor. 


Ques. 8. What, if anything, did he advise you to do about seeking 
Mr. Cook? 
Ans. He did so, and I went to see Mr. Cook. 


Ques. 9. ‘Where did‘you go? 
Ans. I went to Toledo to see his view of the contract, and his con- 
struction of ‘the contract. 


Ques. 10. What did he say about it? 

Ans. IT asked him; or I teld him that we could not proceed with 
the contract in that difficult place it was in, and we had never consid- 
ered that: change likely, and told him we had had a talk with the trus- 
tees, and they had sent me to him. He said he could not answer for 
them, but considered that we ought to have extra pay, and he should 
recum mend it to the trustees. 


Ques. 11: Did you go back and see Mr. McCulloch after you saw 
him ? 

Ans. Yes, sir; and told him the conversation I had with the en- 
gineer, and told him that under that ground I should present a writing 
refusing to go on unless we should get extra. pay; I Wrote it and gave 
it to Mr. Eddy to give to him. 

‘Ques, 12,. You prepared the writing and gave it to Mr. Eddy ? 
Ans. I did. 
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Ques, 13. [Handing paper to the witness] Is this the writing 
that you refer to? 

Ans. Yes, sir; that is my- writing. 

Ques. 14:' Is that the one you réfer to as having prepared for the 
water works trustees? I see that you have addressed that to the water 
works committee; why did you do that?’ 

(Objected by defendant: ) 

Tie Court: Hé says that ‘is the'paper, That is enough. That 
is not very material—that is the paper. 

(This paper was marked Exhibit “‘B.’) ' 

Ques. 15. State if you did after presenting that claim-go and -put 
the water pipe under Clinton street ? 

Ans. Yes, sif. 


Ques. 16. Tell. the jury, what difficulty, if any, were encountered 

there ? : 
(Objectéd’ by defendant.) 

Ques. 17. By THE Count: What did you first do after they told 
you that they wanted you to cross at Clinton street? Did you make 
soundings ?* 

Ans. We went to making the coffer-dam. 

Ques. 18: BY THE CourT: How far did yoti provéed’ before you 
found ‘out the depth of water?’ 

Ans. We found seven feet of water? 

Ques. 19-' By' THE Court: Who was it that told you that they 
wanted you to cross at Clinton street? 

Ans. The water works trustees; two of them were present and Mr. 
Brackenridge, the city engineer. 


os © 


Ques. 20. By THECouRT: Whe were present on your side? 
Ans. I don’t know as any one but me and one of my: foremen. 


Ques, 21. By THE-GouRT: What did yousay, if anything ? 

Ans. I said I supposed we were to cross at Calhoun street insteat 
of here; and I asked how deep the water was, and Charley Brackenridge 
said three feet deep; I supposed he knew the water? 

Ques. 22. By tHE Court: I thought you said it. was six feet? 

Ans. No; they told me it was three feet ? 


Se oe Re 


Re See le Sr nM, Raat 


3) APO ayy 


ag ~) Se ae 


TO REET OP eee 
> ; ae Os 
“4 aie rs 
pete ar nn pally Rl ota oe 


Pe Nae Caeep. ore 
, aah Chk See RN 9K 
_« 
eae RR ede te 


OD RO LEE AN Te eT ee er pbehae | 0 r 
Kor See Ee Trap eae By Denn ns 5 ager Ny pt SMM DOT oti 5 ba a Mia i * - 
Bama Re ea ie gs ar PR, HOT area MAUR th Sonus A nes Oa ety i ee a 
Pie os a Aty . . we eel ne hoo ai Ae “ae 
Pe Ms re = oe va 
ii AEE AN At A AA TD. AN AA OES TE CO A IRE Na te OS AO OE A OR 
r x ve he Seg SO eg eee Sh : a 
ey: Ehitp.< 
oe 
prey 4 
AS 
ae 
os 
1k 
oe 


ree ro er ae ae a ’ ut z 
BEER Ee ee jy: aba : Bea ih fies igi A a 8 Wy 
aay Fe R paiabt cd UN Lane 3 wba et ee tae. FS aA i alt lee (he eae Oe OS ee oe 
rite % PSD Ree ae So he ¥ P pede) Le ean Bike ak we ON Og ~ 
CR AA ASR ACRE UROL ANE ANNE cn NR Si ENA EM SONS ER AEN Ne OL OR LLG NY ROR Me 6 ate 
te. Oe Se Lae eee eee 3 - ¢ 
‘ 


DN. Ce PALO ‘ By ee a ae ie; 
ee Tt eR eee ek eee SN eee ers Zs 
jC UA at 5 be 4 pole carer rs aku ees eae cee 

oe ses x teS 
; » apt 
oe em la tali nnn kaa cee inte Nie tis Bake a aarti tee, elle 
* Se ltt, ering of © SAMO I ov, aarg 


Richard D. Wood et al. vs. The City of Fort Wayne. 


Ques. 23. By tHE Court: Then what did you say ? 
Ans. They said nothing more. 


Ques. 24. By tHE Court: Then what did you say ?- 
Ans. I don’t remember the conversation, and then we went to work 
that afternoon. 


Ques. 25. Then what followed ? 
Ans. As soon as we found the depth of water there we objected. 


Ques. 26. By THE Court: How long after this before you objected? 
Ans. It might have been a week. 


Ques. 27. By tHE Court: In the meantime what had you done? 
Ans. We made a coffer-dam in the river; I had built the dam be- 
fore I told them. 


Ques. 28. By THE CourRT: How long had you been on the coffer- 
dam before you told them? 
Ans. A week or ten days—when I found extra depth. 


Ques. 29. By THE CourRT: You don’t mean to say that you work- 
ed a week or ten days before you found it was seven feet deep? 
Ans. We found it was seven feet deep? 


Ques. 30. By THE CouRT: What were you doing out there? 
Ans. We were dumping gravel and clay and making a dam. 


Ques. 31. By THe Court: You did not know it was seven feet deep? 
Ans. I knew how deep it was; I went on until I found it was 
quick-sand there. 


Ques. 32. By tHe Court: When they first told you that they 
wanted you to cross at Clinton street, you did not say anything about 
that being a violation of the contract ? 

Ans. I simply told them I supposed we were to cross at Calhoun 
street. | 

Ques. 33. By THE Court: What did you say then about objecting? 

Ans. I asked about the depth of the water; that was the first ques- 
tion that came to my mind; if the water was about the same it would 
not make much difference; but if it was deeper I would make objection. 


Ques. 34. By THE CourT: And then you found quick-sand? 
Ans. Yes, sir. 


Ques. 35. By THE Courr: Did you go out to sound the water? 
Ans. No, sir. 
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Ques. 36. By THE CourT: How soon did you find the quick- 
sand? : 
Ans. As soon as we began to pump. 


Ques. 37. You may tell the Court if you could ascertain the depth 
of the water if there was a hule there if you could find the depth of the 
water until you commenced your coffer-dam ? 

Ans. Not unless we had a boat. 


Ques. 38. By THE CourT: Did you suppose that the water was 
seven feet deep when you commenced your coffer-dam ? 
Ans. No, sir; I did not. 


Ques. 39. By THECouRT: Would you commence building a dam 
without knowing the depth of the water? 
Ans. I did. 


Ques. 40. Tell the Court about the hole; how wide it was? 

Ans. This pier in the bridge; logs coming down there would 
cause an obstruction in the river, and cause the current to dig outa” 
hole in the river; there was where the water was seven feet deep, and 
no man could understand until a man went there, and took a souhding. 

Ques. 41. What did it cost, Mr. Inman, to put the pipe in at Clin- 
ton street crossing under the river; I mean just the labor of laying? 

Ans. The entire cost of putting the pipe down was $5,070. See 
printed Rec., pp 23 to 26 inclusive. 


Then follows a full statement by the witness, of the 
difficulties and expenses incurred in laying the pipes across 
the river at Clinton street, 


The ‘foregoing extract from the record shows the full 
force of the plaintiffs’ claim to recover the damages for 
extra labor in laying the pipe under the river at the Clin- 
ton street crossing. If my foregoing analysis of the con- 
tract is correct, and if the proposition is true that under 
the terms of the contract the city had the right to change 
the plan of the wark, and that the place of crossing 
the river was part of the ‘‘ plan” of the work, then the 
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plaintiffs must rest their right to recover on the promises 
obtained as testified to by Mr. Inman. 


ee 


I suggest there are two fatal objections to their right 
to recover on the strength of these subsequent promises. 
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First.—The city had the right to require the plain- 
tiffs to cross at Clinton street, and any promises, even if 
authoritatively made by the proper officials of the city, 
would be without consideration and void. 
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Second.—Neither the chief engineer nor Charles Mc- 
Culloch, as a member of the board of water works trustees, 
had any authority to make said promises. 
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If the plaintiffs were bound to cross the river at Clin- 
ton street, then any promises of the city, or its officers, to 
procure them to make the crossing are void for the want 
of consideration. 


The city, by the contract, had acquired the right to 
require the plaintiffs to cross the river at Clinton street, 
and all that the new promise secured to her was the per- 

° formance by the plaintiffs of the duty thus fixed upon 
them by their contract. The city has nothing, whatever, 
for the new promises. 


In Pollock's Principles of Contracts, p. 161, the rule is 
thus stated: ‘‘For the same reason neither the promise 
to do a thing, nor the actual doing of it, will be a good 
consideration if it isa thing which the party is already 
bound to do, either by the general law or by subsisting 
contract with the other party. It is obvious that an ex- 
press promise by A to B, to do something which B can 
already call on him to do, can (at any rate in contempla- 
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tion of law) produce no fresh advantage to B or detriment 
to A.”’ 

In Crosby vs. Wood, 6 N. Y., 373, one Nathaniel 
Crosby held possession of a certain paper discharging a 
certain judgment of Wood against him. The paper was 
held by Crosby under circumstances that legally entitled 
Wood to have if delivered back to him, but Crosby refus- 
ing to re-deliver it, Wood agreed in consideration of the 
re-delivery of the paper to him, to allow two mortgages, 
which bore date: subsequent to his judgment, to be prior 
liens thereto. The question was whether the delivery of 
the paper by Crosby to Wood, which Wood had the legal 
right to possess, was a good consideration for Wocd’s 
agreement to waive the priority of the lien of his judgment. 
The Court of Appeals say: ‘‘ The use of the discharge of 
the old judgment was, therefore, a fraud on the part of N. 
Crosby even in respect to the mortgage to the loan com- 
missioners and the retention of the discharge by N, Crosby 
was one continuing wrong. A court of equity would, as 
against N. Crosby, at any time have ordered it to be de-. 
livered up to Wood, or the Supreme Court would, on mo- 
tion, have ordered the clerk not to enter satisfaction on 
the record. Under these circumstances, if Wood, upon 
the full consideration of the surrender to him, by N. Cros- 
by, of the satisfaction piece had undertaken with him that 
the mortgage to the Crosbys should be preferred to his 
judgment, a court of equity would not have enforced that 
executory agreement in favor of the holders of the mort- 
gage. The surrender of a paper, the retaining of which 
was unlawful, which a court of equity would have ordered 
to be delivered up, is not such a consideration as will sup- 
port an executory contract.”’ 
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In Reynolds vs. Nugent, 25 Ind., 328, the plaintiff 
agreed for $100 to enter the military service of the United 
States, to the credit of Tobin township, and the agent of 
the township accompanied him to the mustering officer, 
where the plaintiff was offered $350, and refused to be 
mustered in unless the agent would agree that Tobin town- 
ship would give him $350 which was agreed to. Held 
that this last agreement was without consideration as the 
township received nothing but what the first contract en- 
titled it to. 

The following authorities are also in point : 

Bartlett vs. Wyman, 14 Johns., 260, 
._Dideon ve. Gridley, 15 C. B., 295. 
Malialien vs. Hodgeon, 16 Q. R., 689, 
Conover vs.. Stillwell, 34 N. J. L., 54, 
Cobb vs. Cowdry, 40 Vt.. 25, 


Ford vs. Garner, 15 Ind., 298, 
Runnamaker vs. Cordray, 54 T11., 303. 


_SEconD.— Neither Charles McCulloch, as a trustee of 
water works, nor Charles Brackenridge, as chief -engineer 
of the city, had.any power to enter into a contract with 
the plaintiffs. for crossing the river at Clinton street. It is 
not averred.in the plaintiffs’ pleadings, nor pretended that 
the testimony introduced, or any that the plaintiffs could 
have introduced, showed that said officers, or either of 
them, .had any special authority from the city council to 
contract for the city in that behalf. If this work sued for 
was extra work, and outside of the.contract made and rati- 
hed by the council, then a contract could only be made for 
it in the manner provided for it in the city charter. The 
charter contains specific provisions regulating the manner 
in which such contracts shall be let. These provisions are 
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necessary to guard the city against unjust and fraudulent 
contracts, and their eff:ct is to inhibit all contracts not 
made in compliance with these provisions of the charter. 
For convenience I will reproduce them here : 


Section 3270 of the Rev. Stat. of 1881, provides for 
the election of said trustees, 


Sec. 3271 is in the following terms: 


“Said trustees shall receive such compensation as the common 
4 council * * may determine, and shall give bond in such sum as the 
common council * * * shall order for the faithful performance. of 
their duties, and the strict accounting for any funds that shall come into 
their hands; and they shall manage, conduct and control the works, fur- 
nish supplies of water, collect water rents, appoint all necessary officers 
and agents, and determine the tenure of office and amount of salaries of 
the officers and agents so appointed.” 


Sec. 3272. ‘Said trustees shall be authorized tu make such by-laws 
and regulations as they may deem necessary for the safe, economical 
and efficient management and protection of water works; and such by- 
laws and regulations shall have the same validity as ordinances, when 
not repugnant thereto or to the Constitution and laws of the State.” 


Sec. 3273 provides only for apportioning and collect- 
ing water rents. 


Sec. 3274 provides only for the application of surplus 
money arising from said rents. 


Sec. 3275 requires the trustees to deposit the money 
arising from rents with the city treasurer, and report from 
time to time the condition of the funds, and the next sec- 
| tion requires the treasurer to keep said moneys as a separ- 

ate fund, and pay the same out on the order of at least 
two trustees, 


Sec. 3277. ‘Said trustees shall be authorized to make contracts for 
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the erection of water works buildings, and construction of settling- 
basins and other appendages, and the enlargement and repair thereof; for 
the purchase of machinery, and the manufacture, laying down of pipe; 
for the furnishing and supplying with connections of all necessary fire- 
hydrants for fire department purposes, and for keeping the same in re- 
psirs; and for all other purposes necessary to the full and efficient man- 
agement and construction of the water works; and such contracts shall 
be subject to the ratification by the common council.” 


The three next sections have no relation to the power 
of the trustees to contract. 


Sec. 3281. “Said trustees before entering into any contract for 
work to be done, shall cause two weeks’ notice to be given in one or 
more daily newspapers in general circulation within the city or town, 
that proposals will be received by the trustees for performing the work, 
or the several parts of the same, specified in said notice; and the trus- 
tees shall contract with the lowest bidder, if in their opinion, said lowest 
bidder can be depended on to do the work with ability, promptness and 
fidelity, which contract shall be subject to ratification by the common 
council, as heretofore provided; but if such be not the case, said trus- 
tees may give the contract to the next lowest bidder, or decline to con- 
tract, and re-advertise; or, if no daily newspaper be published in such 
city or town, then such notice shall be published three weeks consecu- 
tively in a weekly newspaper of general circulatiou within such city or 
town.” 


Sec. 3282. “Said trustees shall require bond to be given with good 
and sufficient security for the faithful performance of the work, but no 
member of said board of trustees shall be such security; nor shall any 
trustee be a contractor or in anywise, either directly or indirectly, be 
interested in any work to be contracted for. Such bond shall be sub- 
mitted to the common council for approval.” 


These sections of the city charter include all the pro- 
visions of the law conferring power on the trustees of water 
works to enter into contracts on behalf of the city. There 
are no provisions in the charter authorizing the city to con- 
tract in any other way. The trustees can only enter into 


Richard D. Wood et al. vs. The City of Fort Wayne. 1y 


contracts after advertising, and then before such contracts 
are operative they must be ratified by the council. The 
contract can only go into force after the bond is given by 
the contractor, and accepted by the trustees, and ‘‘ af- 
proved by the council.” 


Before a contract can become legally binding on the 
, _ city the letting must be duly advertised; it must be rati- 
fied, and the bond of the contractor approved by the com- 
mon council, 


These propositions were considered carefully, and de- 
cided in the case of Lee vs. The City of Racine, reported 
in the North-Western Reporter, vol. 25, p. 33. In that 
case it was held that the statute in Wisconsin requiring 
the comptroller to countersign contracts rendered a con- 
i tract without being thus countersigned invalid, and no re- 
covery could be had for work done for the city under such 
contract. I give the full report of the case: 


“ Lee vs. THE City oF Racine, filed October 13th, 1885. Appeal from 

Circuit Court of Racine County : 

The parties entered into a contract, in writing, duly executed, by 
which the plaintiff agreed to excavate the earth, and put in a certain 
sewer in and fer the defendant city, in accordance with certain plans 
i and specifications which are made a part of the contract. The city 

agreed to pay him a stipulated price therefor at the time, and in the 
manner therein mentioned. The plans and specifications call for a 
sewer to be laid at certain inclinations or grades, starting at the water 
level of Lake Michigan, and they gave the required depth of excavation 
therefor. It turned out that there was a mistake in the surface grade 
as represented therein, and for several hundred feet it required from six 
inches to two feet excavation more than the plans and specifications 
called for in order to locate the sewer pipe at the prescribed grade. The 
plaintiff made the additional excavations, and Jaid the sewer according 
tocontract. Before doing so, however, he informed the city surveyor, 
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who had charge of the work for the city, of the mistake, and told him 
that he could not do the additional work without extra charve. The 
surveyor replied: ‘J suppose so, you have got to go ahead.’ The city 
paid the plaintiff the contract price for constructing the sewer, and $48 
on account of such additional excavation; and refused to pay more. 
This action is to recover further compensation to the amount of $392 
for such extra work. The above facts appearing on the trial, the Court 
non-suited the plaintiff, who appeals from a judgment against him 
for costs rendered accordingly. Wyman & Roehr for appellant, Thomas 
Lee, Samuel Richie for respondent, City of Raine. 


Lyon, J.: The charter of the city of Racine, in a section prescrib- 
ing the powers and duties of the city comptroller, provides as follows : 
He shall make, or cause to be made, estimates of the expenses of any 
work to be done by the city, * * * and countersign all contracts entered 
into by the city, and unless they be so countersigned, they shall have 
no validity, and no money shall be drawn from the city treasurer for 
work done on any contract before it is countersigned by him.’ Laws 
1876, c. 313, tit. 3, 25, p. 724. The plaintiff claims compensation for 
work done by him for the city under a contract, but shows no valid con- 
tract, because he fails to produce one countersigned by the comptroller. 
If it be claimed that the original contract (which was duly counter- 
signed) was changed so as to include the additional excavation, then, 
because ‘the alleged change increased the cost of the work the sanction 
of the comptroller was necessary to the validity of the new stipulations 
sought to be incorporated in the contract. If the contract was for extra 
work outside the original contract, there is no room to doubt or question 
that it is essential to its validity that it be so countersigned. Under 
the above provisions neither the surveyor, nor any other city officer, 
can bind the city by a contract for work, unless the contract 1s counter- 
signed by the city comptroller, and the record shows no contract so 
countersigned, for doing the work in question. The non-suit was prop- 
erly ordered. None of the cases cited hold otherwise, as we understand 
them; and, did they so hold, we couldn’t follow them. The charter 
provision is imperative; it must be complied with or the city is not 
bound. 

Judgment affirmed.” 


But these contracts are to be madc by the board of 
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trustees, and not by any single trustee. No such power, 
directly or inferentially, is granted by any provision 
of the charter toa single trustee. To allow the exer- 
cise of such power by a single trustee, or all of them, 
would directly conflict with the provisions of the charter 
vesting the power in the board of trustees of water works 
and city council. As to the city civil engineer there is 
not a provision in the charter giving him any power, what- . 
ever, to make such promises as set forth in the complaint, 
and in the testimony, or to enter into any binding contract 
with the plaintiffs. I, therefore, insist that all said contracts 
or promises averred in the second paragraph of the com- 
plaint, and shown by the testimony to have been entered 
into after the work was commenced under the written con- 
tract are void as to.the city for the reasons above stated. 
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? First.—Because the same were without consideration 
as the city received nothing for them except what she had 
the right to have done under the written contract. 


Second.—Because neither said Charles McCulloch, nor 
the civil engineer, nor even the board of trustees of water 
works, had power to enter into said contracts. 


‘Because said contracts or promises were not let or 
? made after advertisements or bids for work, nor were the 
same ratified or approved by the common council. 
FIRE-BOXES AND SPECIAL CASTINGS. 
These are small items, and the foregoing discussion 
disposes of them, also, if correct. ° 


As to the Special Castings.—1 submit the following 
provision in the contract covers the plaintiffs’ claim for 
delay in their being furnished, p. 8, printed contract : 
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“ All pipes, special castings, stop-cocks, check-valves and hydrants 
will be furnished to the contractor in the city pipe-yard or on the cars 
upon which they are received from the foundry. They will be delivered 
to him as soon as received, and it shall be his duty to notifv the engineer 
of any defects or breakage before removal from cars, otherwise all 
damage arising from such cause shall be made good by said contractor. 
The contractor shall have no claim upon the city for any delay in the 
delivery of pipes or other material from the manufacturers.” 


By this section the contractor assumes the burden of 
detecting all the defects in the special castings complained 
of before they left the cars or pipe-yard, and become re- 
sponsible to the city for any loss suffered from failure to 
discover said defects, and to notify the officers of the city 
thereof, and for any delay caused the contractor ‘‘zs to 
have no claim upon the city.” 


Fire-Boxes.—What these were appears by Mr. In- 
man’s testimony, questions 114 to 127, printed Rec. p. 
31 and 32. They consist in what are termed, in the con- 
tract, valve-boxes, and are described in the last foregoing 
quotation from the contract. The size of these boxes is no 
where specified in the contract, but were to be furnished 
by the contractor as a part of his contract for laying pipe, 
and were covered by the price paid for that work. ‘‘ Stop- 
cocks, air-cocks, check-valves and hydrants’ were to be 
furnished to the contractor. Sce Rec. p. 8. 


As part of the pipe-laying the contractor was to ‘‘ fur- 
nish and set all stop-cock and air-cock boxes, including the 
fitting and securing the iron covers for the sum of 
each; cost is included in price for pipe-laying. P. 12, 
printed Rec, But on p. 10, top of page, ‘‘ these boxes 
are to be made of the form and-dimensions shown on _ the 
plans furnished and approved by the engineer.’’ But if 
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the dimensions of these boxes were not shown on the plans, 
then, by the contract, they are to be furnished and put in 
by the contractor to the approval of the engineer. This is 
exactly what was done, and I insist, was no more than a 
fair performance of the contract. 
The city asks the judgment to be affirmed. 
L. M. NINDE, 


Attorney for Defendant in Esror. 
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ANSWER TO PLAINTIFF’S BRIEF. 


20: 


Since the foregoing argument was in print, I have 
received from counsel] of the Plaintiffs in Error his brief in 


this case. 


I respectfully submit that the learned counsel has 
given one ground for the decision under review while the 
Court below placed it upon an entirely different ground. 


2 : I concede that the want of,a ‘‘ written order’’ would 
have been no defence to a suit for ‘‘ extras,” if otherwise 
a valid claim. The Defendant in Error insists, as the 
Court below held, that the claim sued for as ‘‘ extras”’ 
was within the contract, and done in discharge of obliga- 
tions assumed by the Plaintiffs in entering into it. If this 
theory is correct the judgment ought not to be reversed. 
But if said extra work sued for in the second paragraph 
of the complaint was not within the contract, or covered 
by its terms, then the city is not liable therefor, and the 
judgment below is right. 


The Defendant insists that the increased labor and 
materials necessary in crossing the St. Marys river on i 
Clinton street, beyond what would have been necessary i} 
in crossing on Calhoun street, were work and materials I 
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which the Plaintiffs, by the terms of the written contract, 
agreed to do and furnish for the compensation therein 
stipulated, and were not in any sense extra work and 
materials. 


I do not understand this proposition to be contro- 
verted by the Plaintiffs in Error. Indeed their learned 
counsel insists that they were done and furnished under the 
following clause of the contract : 


* The said trustees .nall have the right to make any alterations 
in the extent, d‘mensions, “orm, or plan of the work contemplated by this 
contract, either before or-after the commencement of construction. If 
such al.eration diminish the quantity of work, the price paid shall be 
proportionately diminished, and no anticipated profits allowed for the 
work omitted. If they increase the work such actual increase to be 
paid for at contract rate for work of its class.” 


The Plaintiffs in Error insist ‘‘ that this clause places 
claims for additional work done in pursuance of a change 
of plan upon an entirely different footing from the extra 
work mentioned in a former clause.”’ 


The real question is: 


Does this clause of the contract bind the city to pay 
for what is claimed to be increased difficulties in crossing 
the river at Clinton street beyond what would have been 
met with in crossing on Calhoun street ? 


The right or power of the trustees to alter the ‘plans 
of the work in its extent or dimensions is not questioned, 
and is unquestionable. When altered, the plan.as altered, 
became the work contracted for, and was to be paid for at 
contract prices. The plans and specifications, when altered, 
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became the plans and specifications covered by the con- 
tract. The change from Calhoun street to Clinton street, 
when made, had the effect to exclude Calhoun street from 
the line of the main pipe, and to include Clinton street as 
part of said line of main pipe. When Clinton street thus 
becomes a part of the plan, and the laying of the pipe 
across the river there, is thus covered by the contract, 
why is not the price also fixed by the contract ? 


The record shows that the length of the main pipe 
was shortened by this change. The contract provides 
‘‘ that the price shall be proporately diminished,” and no - 
profits for the omitted work allowed. How can the Plain- 
tiffs in Error sue for this work in controversy when the 
contract covers it and fixes the price for it, which price 
they have already collected. I insist that there is no 
escape from this conclusion unless the last sentence of the 
clause changes the result. This sentence provides that if 
such change of plan shall increase the work ‘‘such actual 
increase to be paid for at contract rate for such work of 
its class.”’ 


The Plaintiffs in Error insist that this change of plan 
increased their work. Suppose it did. Is it the increase 
of such work as should be paid for ‘‘ at contract rate for 
work of tts class?” 


These words show that the increased work must be 
such as belongs to a class of work, the price of which is 
fixed by the contract. No other increased work can be 
paid for under the contract. This increased work belongs 
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contract. But it is increased work resulting from unfore- 
seen obstructions. The class of work was ‘‘ pipe-laying,”’ 
and ‘‘ the trenches for the pipes shall be opened in accord- 
ance with lines and grades given, and directed by the 
Engineer.” 


For this work of laying this twenty-four inch pipe, 
including the excavation and refilling of trenches; all 
‘‘ bailing and shoring, and ramming,” and everything else 
possibly necessary, the price per lineal foot is fixed by 
the contract at sixty cents. 


This work sued for is incidental to the pipe-laying 
across the river at that point. Like numerous other items 
required by the contract, it had to be performed before 
the Plaintiffs in Error could complete their undertaking. 
No price was fixed, by the contract, to any of these inci- 
dental or collateral items, but were all covered by the 
prices fixed for the principal classes of work. The con- 
tract thus requiring this incidental work to be done, the 
contractors are bound to perform it although no special 
compensation is provided in terms for it. To fix a price 
now for each of these incidental items would be to change 
the contract or make one for the parties. The Court will 
not thus interpolate stipulations into a contract which the 
parties themselves omitted. The Plaintiffs in Error not 
only failed to have a clause inserted in the contract reliev- 
ing them from this incidental work and out-lay, but actu- 
ally bound themselves to do it. 


“Tf the parties have made no dispensation the rule of law gives 


none. It does not allow a contract fairly made to be annulled, and it ~ 
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does hot permit to be interpolated what the parties themselves have 


stipulated.” 
Ingle vs. Jones, 2 Wall., 763. _ 


If the parties deviate from the terms of the contract, 
the price fixed by the contract, so far as applicable, will 
measure the recovery upon it. If this contract had been 
terminated by the city after the plan was changed to Clin- 
ton street, and the pipe-laying would have cost less than 
the contract price per foot, the contractors would clearly 
have the right to recover the difference between the cost 
and contract price as profits. But the contractors could 
not recover the profits for the work done on the common 


countts. 
Clark os, The Mayor of New York, 4 N. Y., 338. 


If the work sued for is covered by the contract the 
contractors cannot recover for it unless the contract itself 
provides for payment for it. If no price is fixed by the 
contract it will be intended that the prices fixed for the 
general undertaking was to include and be deemed a pay- 
ment for this. Therefore, I insist that there can be no 
recovery on the second paragraph of the complaint on the 
contract itself. Neither can there be a recovery upon 
the common counts in this case for the work sued for if 
by the terms of the contract it was included therein, and 
the plaintiffs bound themselves to do it. 


A contractor after a full performance of a contract 
can sue for the price, of course, and recover upon the 
common counts. But in such case he recovers only 
the contract price, and in this case the contract price 
for the whole undertaking was paid, except the $4,100 
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included by agreement in the judgment. If the work 
sued for is indeed covered by the contract, the right to 
recover upon the common counts is no better than the 
right to recover upon the contract under the second para- 
graph. The recovery upon either must be for the same 
identical cause of action, and determined by the same prin- 
ciples. The city has not repudiated the contract, neither 
have the Plaintiffs in Error, and the contract in such case 
measures the compensation to be paid. If, therefore, the 
work sued for in overcoming the obstructions met with in 
laying the pipe across the river on Clinton street, was 
within the Plaintiffs’ undertaking, and no price or com- 
pensation provided for it by the contract, and no work of 
that class was to be paid for by the terms of the contract no 
recovery can be had upon either the special or common 
counts of the complaint. 


If, however, the Court should be of the opinion that 
the work and materials sued for were extra work and ma- 
terials, and not provided for at all in the contract, then, 
of course, a Just compensation could be recovered there- 
for under the common counts, if the city under all the 
circumstances has rendered itself liable therefor. None 
of the testimony stricken out showed, or tended to show, 
that the Common Council ever took any action in refer- 
ence to this extra work, if such it was. Neither was it 
proposed by the Plaintiffs to introduce any such testimony. 
But the whole subject was by the agreement or under- 
standing between the Trustees of Water Works, and the 
Plaintiffs to be concealed from the Common Council. See 
the testimony of Mr. Inman, on p 23, printed record; 
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and also the testimony of Mr. Newhall, on p 35. The 
question, therefore, arises whether the Trustees of Water 
Works or the Engineer had any power to bind the city 
for this work. Neither was it proposed to offer any testi- 
mony that the Common Council had any such knowledge 
of the progress of this work, or of its acceptance, as would 
tend to bind the city, on the ground of its assent to or ac- 
ceptance of the work. The Common Council was relieved 
from the actual management of the work by the Statutes 
already cited, creating the Water Works Trustees, and 
defining their powers and duties already cited. By these 
Statutes the said Trustees had no power to bind the city by 


-any contract, express or implied. All their agreements had 


to be approved by the Common Couhcil before they had 
any validity whatever. It would seem to be impossible 


_ that an understanding between the Plaintiffs in Error, and 


two of the Water Works ‘Trustees, which by its terms was 
to be kept secret from the Common Council, should bind 
the city. Any implied assent or acceptance by the city is 
entirely wanting, and in the absence of an express agree- 
ment, no obligation could arise. But even if the circum- 
stances were such as to raise an implied promise to pay 
for this work between persons generally, I insist that the 
city cannot, under the Statutes, already cited, thus bind 
itself to pay. 


Since the first part of this bricf was prepared, His 
Hon., Judge Woods, has passed upon a case in the Cir- 
cuit Court of this District in which he, as the Supreme 
Court of Wisconsin did in Lee vs. The City of Racine, 
above cited, held that a claim entirely similar to the one 
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in suit, could not be enforced. The entire opinion is as 
follows: 


* Richardson vs. Grant County, Dist. Indiana. At Law: 


Woops, J, The complaint charges an indebtedness of the De- 
fendant to the Plaintiff in the sum ef $24,000, for materials furnished, 
work and labor done, skill bestowed, and money paid out by the Plain- 
tiff at the special instance of the Defendant’s Board of Commissioners, 
in the construction of a court house for the Defendant. A proper bill 
of particulars is filed, and it is averred that the Board of Commission- 
ers for the County has received, and is in the enjoyment of the gaid 
work and labor and materials. 


The fourth paragraph of answer is to the effect that no plans and 
specifications for the work were ever made and adopted by the Board 
of Commissioners, and filed, as required by law, and no advertisement 
made for bids for doing the work, and furnishing the materials; nor 
were any bids presented to, or received by the Board. 


To this answer the Plaintiff has demurred for want of facts stated 
sufficient to constitute a good defense to the action. 


By the first section of an act of the Indiana Legislature. which 
took effect August 24, 1875, it is provided that ‘it shall not be lawful 
for any Board of County Commissioners, in this State, to make any 
contract for the construction of any court house, jail, or any other 
county or township building, or monument, until plans and specifica- 
tions have been adopted by such Board, and * * * deposited in 
the office of the auditor of such eounty, and open to inspection of the 
people of such county. All contracts attempted to be made in vivla- 
tion of the foregoing provisions shall be null and void.’ 


The next section provides that when such plans and specifica- 
tions shall have been adopted and filed, the Board shall not contract 
for, or let, the proposed work ‘ until it has advertised such letting, and 
requested bids for the same, in a manner prescribed, with a reference 
to such plans and specifications; provided, that the provisions of this 
act shall not apply to buildings when the cost of the same shall nut 
exceed five hundred dollars.’ 
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The next section. requires the Board to let the contract to the 
lowest bidder, and. to require of him a bond and security for the faith-. 
ful performance of the work, according to the plans and specifications 
so deposited. Rev. Stat, 188),.23 4243, 4245. 


It is conceded, as I understand,, that under these statutory pro-- 
visions no special contract for the work.done by the plaintiff, not made: 
in substantial conformity with the statute, could be enforced; but the: 
plaintiff insists that, upon the averment that the Board of Commis- 
sioners, acting for the county, had received and was in the enjoyment 
of the work done and materials furnished by him, he is entitled, upon 
the common count, to recover the quantum meruit. Neither upon an- 
thority, nor in reason, a3 it seems to me, can this be so. In the eom- 
mon cotint it is necessary to aver, and the plaintiff has averred, that. 
the work was donc at the special request of the defendant—that is to 
ny, of its Board of Commissioners. This «tatute, however, expressly 
forbids such request or assent on the part of the Beard. Of this the 
plaintiff was bound to take knowledge, and consequently is placed in 
t :e attitude of one who has done a voluntary service, for which he can 
Jesally claim nu recompense. The common count or claim to recover 
a quintum meruit must rest upon an implied promise or liability ; but 
were a municipal body is required to make certain contracts in a pre- 
scribed way, and forbidden to make them in any other way, there is 
left no room for an implied oblization. In this case the statute, in ex- 
press terms, declsres any attempt to make a contract, without the plans 
and specifications reyuire!, nuli and void; but without this, the eTect 
of the express prohibitions of the act would doubtless be, in this res- 
pect, the same. The Board being forbidden to make such-contracts, 
it would seem could not, by any act of ratification, create an obligation 
upon the county. Private corporations may, douLtioss, incur liabil t- 
by reason of contracts made in excess of their powers, and even public 
or municipal corporations may be lable in supposable cascs for money 
or property received on contracts into which they had no power to en- 
ter; but in respect to services rendered which cannot be rejected or 
returned, and in respect to work and labor done, and material fur- 

nished in the construction of public buildings, erected on public 
grounds, there being in the nature of things no choice whether or not 
there shall be an acceptance or rejection of the work, the rule Gught to 
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be; and I understand is, different. This is certainly so when the 
liability is sought to be established upon transactions done ‘in disre- 
gard of positive prohibitions.’ Dill. on Mun. Corp., secs 381, 388, and 
authorities cited. It follows that the demurrer to the answer should 
be overruled. So ordered.” 


~" April 24, 1885.—On motion for re-hearing : 


Woops, J. “A re-hearing upon the demurrer is asked. Counsel 
for Plaintiff now insisting, notwithstanding the requirements and inhi- 
bition of the Statute, that during construction of a court house or other 
eviihity building, under a contract made in accordance with the law, 
changes may be made in the plans and contract, for additional work 
entered into, though the cost thereof be greater than $500. I cannot 
concur with this view. Under such.a construction the law would apply 
0 ily to contracts for the construction of an entire building, and could 
be evaded and pructically nullified in most cases by making, without 
plans and specifications, and without advertisement, seperate contracts 
for.the different parts of the structure. Re-hearing demied.” 

27, Federal Reporter, 495. 


If the theory of this case, and the case cited from the 
Northwesteon Reporter, vol. 25, p. 33, are good law, the 
city. itself, through its Common Council could not have 
entered into an express contract, even without advertise- 
ment, or bidding for this work so as to bind the city. 


LINULEY M. NINUE,; 
Attorney For Defendant in Error. 
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1 The President of the United States of America to Andrew J. 
Clark, John W. Wheeler, William T. Elliott, Abijah French, 
and Allen Schenck, Greeting: 

You are hereby commanded that you and each of you personally . 
appear before the judges of the circuit court of the United States of 
America for the southern district of New York, in the second circuit 
court in equity, on the first Monday of November, A. D. 1879, wher- 
ever the said court shall then be, to answer a bill of complaint ex- 
hibited against you in the said court by George H. Wooster, and do 
further and receive what the said court shall have considered in 
that behalf. And this you are not to omit under the penalty on you 
and each of you of two hundred and fifty dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of New York, on the 
20th day of September, in the year one thousand eight hundred and 
seventy-nine, and of the Independence of the United States of Amer- 


ica the hundred and fourth. 
JOHN I. DAVENPORT, Clerk. 


ANDREW COMSTOCK, 
Compl’t’s Sol’r. 


The defendants are required to enter appearance in the above 
cause in the clerk’s office of this court on or before the first Monday 
of November, 1879, or the bill will be taken pro confesso against them. 

J. I. D., Clerk. 


2 SOUTHERN District or New YorK, \ es 
City and County of New York, 


Andrew Comstock, of mature age, being duly sworn, says that on 
the 20th day of September, 1879, at No. 30 Union Square, in said 
city, he served the within subpcena on Allen Schenck by handing 
to and leaving with him personally a copy thereof, at the same time 
showing him the within original. He further says he knew the 
person so served, and knew him to be one of the defendants in this 


cause. 
| ANDREW COMSTOCK. 


Sworn before me this 25 day of Sept., 1879. 
CHARLES SPIRO, 
” | Notary Public N. Y. Co. 


I hereby depute Andrew Comstock to serve the within writ. 


N. Y., Sept. 20th, 1879. 
LOUIS F. PAYN, 
U7. S. Marshal. 


I certify that the within subpcena was served as appears by the 
affidavit of Andrew Comstock endorsed hereon. 


N. Y., December 26, 1879. 
LOUIS F. PAYN, 


: U. S. Marshal. 
1—268 
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Circuit Court of the United States, Southern District of New 
York. In Equity. 


GEORGE H. WoosTER vs. ANDREW J. CLARK et al. 


To the honorable the justices of the circuit court of the United 


States for the second circuit within and for the southern district 

of New York, in equity: 

George H. Wooster, of the city of New York, county of New York, 
State of New York, a citizen of the United States, brings this his 
bill against Andrew J. Clark, John W. Wheeler, William T. Elliott, 
Abijah French, and Allen Schenck, composing the firm of Johnson, 
Clark & Co., of the city of New York, county of New York, State of 
New York. 

And thereupon your orator complains and says that heretofore 
and before the 5th-of October, 1865, one Alexander Douglas, being 
then a citizen of the United States, was the true, original, and first 

inventor or discoverer of a certain new and useful invention, to 
4 wit, an improved folding guide for sewing machines, &c., and 

that the said invention was not known or used by others be- 
fore his invention or discovery thereof, and was not at the time of 
the application for letters patent therefor in public use or on sale 
with the consent or allowance of the said Douglas, as the inventor or 
discoverer thereof, contrary to the provisions of the statutes of the 
United States in such case made and provided. 

That the said Douglass made application in writing to the Com- 
missioner Of Patents of the United States for the granting of letters 
patent for said invention, and paid into the Treasury of the United 
States the fees required by law, and then and there also duly com- 
plied in all other respects with all the necessary conditions and _ re- 
quirements of the statutes of the United States in such case made and 
provided prior to the granting of the letters patent hereinafter men- 
tioned. 

That on the Sth day of October, 1858, letters patent of the United 
States, bearing date on that day, were issued to the said Douglas ac- 
cording to law, whereby there was granted to him and his heirs, execu- 
tors, administrators, or assigns, for the term of fourteen years from the 
Sth day of October, 1858, the full and exclusive right and liberty of 
making, constructing, using, and vending to others to be used, the 
invention or discovery aforesaid, a description whereof was given in 
the words of the said Douglas in the said schedule annexed to the 
said letters patent, and was made part of the same. 

That the said letters patent were issued in the name of the United 
States of America, and were sealed with the seal of the Patent Office 
of the United States, and were signed by the Secretary of the Inte- 
rior, and were countersigned by the Commissioner of Patents, and 
were humbered 21659, and were issued and delivered to the said 
Douglas. 


That thereupon, after the issuing of the said letters patent as. 


aforesaid, the said Douglas put the said invention into use, 
5 the same was largely used in his business, and he granted 
licenses to many persons to use the said invention under said 
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letters patent upon payment of certain sums provided to be paid by — 
them, and he also Cooaaies numerous suits at law in the circuit 
courts of the United States founded on said letters patent, in all of 
which the defendants submitted and took licenses under said letters 
patent, paying therefor, or verdicts were rendered against them 
sustaining the novelty of said invention and the validity of said 
letters patent. 

And your orator further shows that upon the application of said 
Douglas, and due proceedings had, and upon a compliance with all 
of the provisions and requirements of law in such case made and 
provided, the said letters patent were duly extended for seven years 
from the 5th day of October, 1872, and said extended patent was 
thereupon duly assigned by instrument in writing, subscribed by 
said Douglas to your orator. 

And your orator further shows to vour honors that heretofore, on 
or about the 10th day of December, 1872, your orator, finding that 
the said patent which had been granted was inoperative by reason 
of a defective or insufficient specification, thereupon, so finding, and 
the said error having arisen by inadvertency, accident, and mistake, 
and without any fraudulent or deceptive intention on the part of said 
Douglas or your orator, the said Douglas and your orator surrendered 
said patent to the Commissioner of Patents, according to the statsi{es of 
the United States in such case made and provided, and having 
amended the specification of claim in accordance with the decision of 
the said Commissioner in the premises, and having paid the fees pre- 
scribed by, and in all other things complied with, the statutes of the 
United Statesin such case made and provided, new letters patentof the 
United States for the same invention were on the said 10th day of 
December, 1872, issued and delivered to your orator according to law, 

whereby there was granted to him for the then unexpired 
6 term of twenty-one years from the Sth day of October, 1858, 

the full and exclusive right and liberty of making, construct- 
ing, using, and vending to others to be used, the said invention or _ 
discovery of an improved folding guide, a description whereof was 
given in the words of said Douglas in the schedule annexed to the 
said reissued letters patent. 

That the said new letters patents were issued in the name of the 
United States, and were signed by the Secretary of the Interior, and 
were countersigned by the Commissioner of Patents, and were sealed 
with the seal of tne Patent Office of the United States, and were 
numbered 5180, and were issued and delivered to your orator. 

And your orator prays that said letters patent and the schedule 
annexed thereto as aforesaid may be deemed and taken as part of 
his bill, and to the originals of which, or a duly authenticated copy 
thereof, now in your orator’s possession and ready to be. produced, 
he craves leave to refer. : 

And your orator further shows that he has put the said invention 
largely into use, and has granted upon payment of established 
license fees, to those persons whose business has not competed seri- 
ously with his own, or that in which he has been interested, and he 
has also brought large numbers of suits in equity and actions at 
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law in the circuit courts of the United States, and in all of said suits 
and actions said letters have been sustained, and in many of them 
the defendants submitted and took licenses under said letters patent 
upon payment of license fees, and some of said defendants were en- 
joined from further use of said invention. 

And your orator has ever since the date of the said assignment to 
him been and now is entitled to all the rights, interests, and privi- 
leges thereby secured unto him in and to the said invention or dis- 

covery in the said letters patent particularly set forth, and is 
7 and ever since the date thereof has been entitled to the ex- 
clusive use of the said invention and improvement. 

And your orator further shows unto your honors that the said 
invention or discovery so patented aforesaid unto him is of very 
great utility, and that the same has been extensively introduced 
into public use, and that the public have gerferally acquiesced 1n 

our orator’s exclusive right to the same; and your orator would, 

ut for the wrongful acts of the said defendants and others acting n 
concert with them, have made large gains, profits, and advantages 
from the manufacture, use, and sale of the said invention ; and your 
orator would, but for the wrongful acts and doings of the said de- 
fendants and others acting in concert with them, now be enabled to 
use the said invention, to which he is entitled to the exclusive right 
as aforesaid, with profit and advantage, but that by the said wrong- 
ful acts and doing he is now prevented and hindered from so doing. 

And your orator further shows unto your honors, upon informa- 
tion and belief, that the said defendants, well knowing the premises 
and the rights and privileges secured unto your orator, and in order 
to deprive him of the profits, benefits, and advantages which might 
and otherwise would have accrued to him at New York and within 
the said southern district of New York, and without the license or 
permission of your orator, they, the said defendants, have, since the 
date of said reissue and prior to the commencement of this suit, 
unlawfully and wrongfully made or caused to be made, sold or caused 
to be sold, used or caused to be used, one or more folding guides, 
each and all containing the said invention, discovery, improve- 
ments, and combinations, the exclusive right to which is secured to 
your orator, as hereinbefore set forth, and which said unlawful 
making, use, and sale, by the defendants as aforesaid, is a violation 

and infringement of your crator’s exclusive rights and privi- 
8 leges, and that the said defendants have derived and 

received, and are still deriving and receiving, from such use 
great gain and profits, but to what amount your orator is ignorant 
and cannot set forth, but your orator prays that the defendants may 
be required to make a disclosure of all such gains and profits. 

And your orator in like manner avers that the defendants, though 
requested to desist from such unlawful use, and to pay to your 
orator such gains and profits as the defendants have actually made, 
refused so to do, by means whereof your orator is and has been 
greatly injured, and is now hindered from putting the said inven- 
tion or discovery into successful operation, and from hindering 
others so to do, and is deprived and prevented from receiving the 
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gains and profits to which he is lawfully entitled, from the exclusive 
rights and privileges so granted and secured to him as aforesaid, 
and which * would have derived and acquired and would now 
derive and acquire but for the said wrongful acts of the said de- 
fendants. 

And your orator prays that the said defendants may be compelled 
by a decree of this honorable court to account for and pay over 
unto your orator all such gains and profits as have accrued or arisen 
to, or been earned or received by, the said defendants, and all such 
gains and profits as your orator would have received but for the 
said wrongful acts and doings of the said defendants and all dam- 
ages your orator has sustained thereby, and that this honorable 
court will assess the same, or cause them to be assessed under its 
direction, and will increase the same in its discretion, as provided by 
the law. 

And that the said defendants, their attorneys, solicitors, clerks, 
servants, agents, and workmen, may be perpetually enjoined and 
restrained by the decree of this court from directly or indirectly 
making or causing to be made, using or causing to be used, or vend- 

ing to others to be used, in any manner, any folding guides 
9 containing or embodying the said invention granted by the 

said letters patent, as issued aforesaid, and from infringing 
upon or violating the said letters patent oy the use or sale of the 
said invention in any way whatsoever; and that the said defend- 
ants may be decreed to pay the costs of this suit; and that your 
orator may have such other relief as the equity of the case may 
require and as to your honors may seem meet. 

To the end, therefore, that the said defendants may, if they can, 
show why your orator should not have the relief hereby prayed, 
and may ‘full, true, direct, and perfect answer make, according to 
the best of their or their clerks, agents, or workmen’s knowledge, 
remembrance, information, and belief, to the several matters herein- 
before averred and set forth, as fully and particularly as if the same 
was here repeated paragraph by paragraph, and they thereto sev- 
erally and cpoctoalts interrogated. | 

May it please your honors to grant to your orator a writ of sub- 
peena ad respondendum, issuing out of and under the seal of this 
honorable court, directed to the said defendants, commanding them 
to be and appear, and make answer unto this bill of complaint, and 
to perform and abide by such order and decree herein as to this 
court may seem required by the principles of equity and good 
conscience. 

May it also please your honors to grant to your orator a provi- 
sional or preliminary injunction issuing out of and under the seal 
of this honorable court, enjoining and restraining the defendants, 
their attorneys, solicitors, clerks, servants, workmen, and agents to 
the same purport, tenor, and effect hereinbefore prayed for, in re- 
gard to said perpetual injunction. 

And your orator will ever pray. 


ANDREW COMSTOCK, 
Complainant’s Solicitor, and of Counsel. 


GEO. H. WOOSTER. 
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10 Un1TEpD STATEs OF AMERICA, pee 
Southern District of New York, 


On this 19th day of September, 1879, before me, came George H. 
Wooster, to me personally known, who, being by me duly sworn, 
did depose and say that he is the complainant in the foregoing bill 
of complaint named, and that he has read the said bill, subscribed 
by him, and knows the contents thereof, and that the same 1s true 
of his own knowledge, except as to matters which are therein stated 
to be on information and belief, and as to those matters he believes 
it to be true. 

[L. s.] CHAS. SPIRO, 
Notary Public, New York County. 


“Endorsed:” U.S. cireuit court, Southern District of New York. 
In equity. George H. Wooster vs. Andrew J. Clark and others. 
Bill of complaint. Andrew Comstock, 335 Broadway, N. Y. city, 
complain’t’s solicitor. U. 8. circuit court. Filed Sept. 20, 1879. 
John I. Davennort, clerk. 


11 The Answer of Johnson, Clark & Company, Defendants, to the 
Bill of Complaint of George H. Wooster, the Complainant 
herein. 


U.S. Circuit Court, Southern District of New York. In Equity. 
GEORGE H. Wooster against ANDREW J. CLARK ef al. 


These defendants now, and at all times hereafter, saving and _ re- 
serving to themselves all and all manner of benefits and advantages 
of exception to the many errors and insufficiencies in the complain- 
ant’s said bill of complaint contained, for answer thereunto, or unto 
so much or such parts thereof as these defendants are advised is ma- 
terial for them to make answer unto, answering, say : 

That they are informed and believe that letters patent of the 
United States, numbered 21659 and dated October 5th, 1858, were 
issued to Alexander Douglas for an alleged improvement in folding 
guide for sewing machines; but these defendants do not know, and 
are not informed, save by said bill of complaint, whether said Alex- 
ander Douglas made his application in due form of law, or whether 
said letters patent were legally and properly granted, and they there- 
fore leave the complainant to make such proof as he may be ad- 
vised. 

These defendants, further answering, say that they are ignorant, 

save as stated in said bill of complaint, whether said Alex- 
12 ander Douglas put his said alleged invention into use or 

granted licenses to use the same, so that they can neither ad- 
mit nor deny the sameand leave complainant to make proof thereof; 
and these defendants, upon information and belief, deny that in any 
circuit court of the United States any decree or verdict has been 
rendered sustaining the novelty of said invention or the validity of 
said letters patent. 

These defendants, further answering, say that they are informed 
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and believe, and therefore admit, that said letters patent were ex- 
tended to the said Alexander Douglas by the Commissioner of Pat- 
ents for the term of seven years from October 5th, 1872; but defend- 
ants have no knowledge that said extended patent was assigned to 
the complain-t in this suit, and therefore require proof thereof. 

And these defendants, further answering on information and be- 
lief, say that the extension of said letters patent was illegal and void, 
for the reason that said Douglas at the time of said extension had 
no interest in said patent, or any extension thereof, having previ- 
ously disposed of all his right, title, and interest for the original 
term of said letters patent, and also of any extension thereof, where- 
by said extension became and was invalid, illegal, and of no effect. 

And these defendants, further answering, say that they are in- 
formed and believe that said letters patent so extended as aforesaid 
were surrendered to the Commissioner of Patents, and new and re- 
issued letters patent granted therefor to the complainant, George H. 
Wooster, bearing date December 10th, 1872, and No. 5180; but these 
defendants deny that said original patent was surrendéred, or the 
reissue obtained for good and lawful cause, or because the said 
original patent was inoperative and invalid by reason of a defective 
or insufficient description cr specification, or that such error, defect, 
or insufficiency arose from any inadvertency, accident, or méstake, 

or without any fraudulent intention on the part of said Alex- 
13 ander Douglas; but, on the contrary, these defendants aver 

and allege, upon information and belief, that such surrender 
was illegally made and for the purpose of claiming more and other 
matters and things than were described and claimed by said Douglas 
in his original patent, and that said reissued letters patent are not 
for the same invention for which said original letters patent were 
issued, and are therefore void and of no effect. 

And these defendants deny that the complainant has ever been 
or now Is entitled to any right, interest, or privilege under said re- 
issued letters patent, or to the exclusive use of the alleged inven- 
tion claimed in said reissued letters patent, and further deny that 
the invention patented by said reissued letters patent is of very great 
utility or that the same has been extensively introduced into public 
use, or that the public have generally acquiesced in the complain- 
ant’s exclusive right to the same. 

And these defendants deny that the complainant, by any wrong- 
ful act of the defendants or any one in connection with them, has 
been prevented from making large gains, profits, and advantages 
from the manufacture, use, and sale of said invention, or that they 
have ever prevented the complainant from putting the invention 
covered by said letters patent into successful operation, or that they 
have ever deprived or prevented him from receiving any gains or 
profits to which he is lawfully entitled 

And these defendants, further answering, deny that they have ever 
made or caused to be made, sold or caused to be sold, used or caused 
to be used, any folding guide or guides containing the invention, 
discovery, improvement, or combination, the exclusive right to 
which is secured to the complainant by said reissued letters patent 
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No. 5180, and they further deny that they have ever violated or in- 
fringed any exclusive right and privilege of the complainant, or 
that they have derived and received or are still deriving and re- 
ceiving from such use any gains and profits. 
14 And these defendants, further answering, say that they are 
informed and believe that the said Alexander Douglas was 
not the original and first inventor of the improvements attempted 
to be claimed in said reissued letters patent No. 5180, and they aver 
that folding guides as described in said patent, or substantial or 
material parts thereof, claimed as new before the alleged invention 
thereof by said Alexander Douglas, were in public and common use 
in this country, and, in particular, were so known and used by the 
following-named persons, viz: 
A. F. Johnson, of Brooklyn, N. Y., at and in Boston, Mass. 
J. B. Nichols, of Lynn, Mass., at and in the city of Boston, Mass. 
John Gault, of New York city, at and in the city of Boston, Mass. 
Nesbitt D. Stoops, of Philadelphia, Pa., at and in the city of Bos- 
ton, Mass. - 
— Leavitt, of Boston, Mass., at and in the city of Boston, 
ass. 
Martin Leavitt, of Boston, Mass., at and in the city of Boston, 
ass. 
L. M. Hussey, of Boston, Mass., at and in the city of Boston, Mass. 
W. O. Grover, of Boston, Mass., at and in the city of Boston, Mass. 
William E. Baker, of Boston, Mass., at and in the city of Boston, 
Mass. 
Nathaniel Wheeler, of Bridgeport, Conn., at and in said cities of 
Bridgeport and Watertown, Conn. 
John Van Winkle, of New York city, at and in said New York city. 
Charles Espe, of New York city, at and in said New York city. 
Jonas Tanser, of New York city, at and in said New York city. 
Miss Emma Partlett, of New York city, at and in said New York 
city. 
Miss Augusta Brown, of New York city, at and in said New York 
city. 
15 Emory Farnsworth, Cleveland, Ohio, at and in New York 
city. : 
John T. Jones, of Ilion, N. Y., at and in city of New York. 
James Bolton, of Chicago, IIl., at and in the cities of New Haven, 
Conn., and in the city of New York, N. Y. 
Francis Potter, of Chicago, Il., at and in New York city. 
John W. Ripley, of Newark, N.J.,at and in said Newark and New 
York city. 
George Platts, of Newark, N. J., at and in New York city. 
— Blees, of Brooklyn, N. Y., at and in the city of New 
ork. 
John W. Watson, of Albany, N. Y., at and in New York city. 
George B. Sloat, of Richmond, Va., at and in the city of Phila- 
delphia, Pa. 
Charles W. Thomas, of San Francisco, Cal., at and in the city of 
Philadelphia, Pa. : 


5 
‘4 
“Y 
4 


ABBIE B. CLARK, EXECUTRIX, 4C., VS. GEO. H. WOOSTER. 9 
Seth P. Chapin, of Newark, N.J., at and in the city of New York, 
mf. 


James S. McCurdy, of Augusta, Me., at and in New York city. 
Charles H. Hitchcock, of Troy, N. Y., at and in New York city. 
George A. Hitchcock, ‘of Troy, N. Y., at and in New York city. 
James Penrose, of Troy, N. Y., at and in New York city. 

Robert Penrose, of Troy, N. Y., at and in New York city. 

Harris W. Cole, of Troy, N. Y., at and in New York city. 

John M. Corlis, of Troy, N. Y., ‘at and in New York city. 
William Preiss, of New York city, at and in said New York city. 
Ss. R. a of Bridgeport, Conn., at and in New York 

cit 


16 y Bond, Jr., of Newark, N. J., at and in New York city. 
R. E. Curtis, of Binghamton, N. Y., at and in New York 
city. 
Meyer Stern, of New York city, N. Y., at and in said New York 
city. 


S. Rhoman, of New York city, at and in said New York city. 
Joseph Murray, of New York city, at and in said New York city. 
Marcus L. Steiglitz, of New York city, at and in said New York 
cit 
Daniel Rice, of Philadelphia, Fa., at and in the city of Rochester, 
N. Y. 
Leander W. Langdon, of Brooklyn, N. Y., at and in the city of 
Rochester, N. Y. 
Samuel J. Parker, of Ithaca, N. Y., at and in said Ithaca, N. Y. 
Miles L. Clinton, of Ithaca, N. Y., at and in said Ithaca, N. Y. 
Charles L. Clinton, of Ithaca, N. Y., at and in said Ithaca, N. Y. 
Myron Clinton, of Tthaca, N. Y., at and in said Ithaca, N. Y. 
George W. Thomas, of Ithaca, N. Y., at and in said Ithaca, N. Y. 
Isaac M. Singer, now deceased, at and in New York city. 
Orson C. Phelps, of Brooklyn, N. Y., at and in the cities of Boston, 
Mass., and Brooklyn, N. Y., and New York city. 
Samuel Wilber, of Winchester, Mass., at and in the cities of Boston, 
Mass., New York, N. Y. 
William H. Plummer, of Brighton, Mass., at and in the cities of 
Boston, Mass., and New York, N. Y. 
J. Melvin Brant, of Weymouth, Mass., at and in the city of Boston, 
Mass. 
. H. L. Sweet, of Foxborough, Mass., at and in said Foxborough, 
lass. 
H. H. Blanchard, of Philadelphia, Pa., at and in the city of Troy, 
o£ 
17 George Churchill, of Troy, N. Y., at and in said Troy, N.Y. 
J.C. Blauvelt, of Newark, N. J. at and in the city of Syra- 
cuse, N. Y. 
enn H. Christman, of Syracuse, N. Y., at and in said Syracuse, 
vy. Y 
W. J. Rickman, of New York city, at and in Syracuse, N. Y. 
Job A. Davis, of Boston, Mass., at and in Syracuse, Binghamton, 
and New York, N. Y. 
2—268 
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Mrs. Harrison, of Syracuse, N. Y , at and in said Syracuse, N. Y. 
William Malcomb, of Syracuse N. Y., at and in said Syracuse, 


John Tracy, of Syracuse, N. Y., at and in said Syracuse, N. Y. 

Ellen Waddington, of Jersey City, N. J., at and in said Jersey 
City and Brooklyn, N. Y. 

F. W. Nichols, of Boston, Mass., at and in said Boston, Mass. 

George Fessner, of Boston, Mass., at and in said Boston, Mass. 

Samuel Eames, of Boston, Mass., at and in said Boston, Mass. 
oo K. Bradford, of Lynfield, Mass., at and in said Lynfield, 

ass. 

Julia W. Bradford, of Lynfield, Mass., at and in said Lynfield, 
Mass., and the city of Lynn, Mass. 

Caroline M. Ham, of Lynn, Mass.. at and in said Lynn, Mass. 

Lazarus Leeser, of Brooklyn, N. Y., at and in said Brooklyn and 
New York city, N. Y. | 

And these defendants, further answering, upon information and 
belief, say that the folding guides patented in said reissued letters 
patent No. 5180, orsubstantial and material parts thereof claimed 
therein as new, were patented, claimed, and shown in the following 
letters patent, viz: 

United States letters patent granted to Henry L. Sweet, Dec. 20th, 

1853, No. 10344. 
18 United States letters patent granted to John B. Nichols, 
August 29th, 1854, No. 11615. 

United States letters patent granted to John B. Nichols, Jan. 30th, 
1855, No. 12322. 

United States letters patent granted to Seth P. Chapin, Feb. 19th, 
1856, No. 14283. 

United States letters patent granted to James S. McCurdy, Feb. 
26th, 1856, No. 14322. 

United States letters patent granted to A. G. Boynton, Nov. 28th, 
1854, No. 12015. 

United States letters patent granted to I. M. Singer, Oct. 9th, 1855, 
No. 13612. 

United States letters patent granted to S. C. Blodgett, Jan. 3, 1854, 
No. 10386. 

United States letters patent granted to H. B. Odione, May 8th, 
1855, No. 12829. 

United States letters patent granted to D.C. Ambler, Nov. 7th, 
1854, No. 11884. 

English letters patent granted to Newton, Oct. 19th, 1852, No. 
14328. | 

English letters patent granted to Belford, April 6th, 1854, No. 794. 

English letters patent granted to Chittenden, June 26th, 1854, No. 
1351. 

English letters patent granted to Moore, Aug. 27th, 1855, No. 1946. 

English letters patent granted to Thomas, March 27th, 1856, No. 
740. 
And these defendants, further answering, say that the complainant 
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is not entitled to any degree for an account, nor to the relief, or any - 
part thereof, as is in and by his said complaint demanded. 

And these defendants deny that any other matter, cause, or thing 
in said‘complainant’s bill of complaint contains material or neces- 
sary for these defendants to make answer to, and not herein and 
hereby well and suffiently answered unto, confessed and avoided, 
traversed, denied, is true to the knowledge or belief of these defend- 

ants; all which matters and things these defendants are ready 
19 and willing to aver, maintain, and prove as this honorable 
court shall direct, and pray to be hence dismissed with their 
reasonable costs and charges in this behalf most wrongfully sustained. 
JOHNSON, CLARK & CO. 
By ALLEN SCHENCK. 
E. L. SHERMAN, 
Sol’r and of Counsel for Defendanis. 


SOUTHERN District or New YorK, s 
City and County of New York, 


On this 13th day of February, 1880, before me caine Allen Schenck, 
who, being by me duly sworn, says that he is a member of the firm 
of Johnson, Clark & Co., the defendants herein; that he has read 
the foregoing answer and knows the contents thereof, and tha€, the 
same is true of his own knowledge, except as to those matters therein 
stated on information and belief, and as to those matters he believes 
it to be true. 

[SEAL. ] SPENCER H. DOTY, 
Notary Public, N. Y. Co. 


“ Endorsed:” U.S. circuit court, southern district of New York. 
In equity. Geo. H. Wooster vs. A. J. Clark & al. Answer. E. L. 
Sherman, 16 Murray St., New York, sol. & of counsel for defendants. 
— circuit court. Filed Feb’y 13th, 1880. John I. Davenport, 
clerk. 


20 ‘United States Circuit Court, Southern District of New York. 
In Equity. 


GEORGE H. Wooster, Complainant, 
v8. 
ANDREW J. CLARK et al., Defendants. 


To the Honorable Samuel Blatchford, judge of the U. S. circuit 
court, southern district of New York : 


21 This repliant, having and reserving unto himself all and 

all manner of advantage of exception to the manifold insuf- 
ficiencies of the answer herein for replication thereunto, says that 
he will aver and prove his said bill to be true, certain, and sufficient 
in law to be answered unto, and that the said answer is uncertain, 
untrue, and insufficient to be replied unto by this repliant without 
this, and that any other matter or thing whatever in said answer 
contained, material or effectual, in the law to be replied unto, con- 
fessed and avoided, traversed or denied, is true. 
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All which matters and things this repliant is and will be ready 
to aver and prove as this honorable court shall direct, and humbly 
pray, as in and by his said bill he has already prayed. 

Dated New York, February 24, 1879. 

ANDREW COMSTOCK, 
Complainant’s Solicitor, 335 Broadway, New York. 


@& 
United States Circuit Court, Southern District of New York. 


GEORGE H. Wooster 
against 
ANDREW J. CLARK, JOHN W. WHEELER, WitttAM T. ELLiortt, 
Abijah French, and Allen Schenck, Composing the Firm of John- 
son, Clark & Company. 


Before me, Charles Spiro, a notary public, duly commis- 

22 sioned and sworn, dwelling in the city of New York, by con- 

sent of the respective parties duly elected to be an examiner 

in this case, appeared Andrew Comstock, solicitor for the above- 

named complainant, and E. L. Sherman, Esq., counsel for the de- 

fendants, pursuant to notice of examination and taking proofs for 
final hearing, this 14th day of April, 1880. 


ANDREW CoMSTOCK, a witness produced on the part of the com- 
plainant, who, being by me duly sworn, testifies as follows: 


1 X Q. What is your name, age, and occupation? 

A. Andrew Comstock; age, 36 years; occupation, attorney and 
counsellor at law; office, No. 335 Broadway, New York city. 

2 X Q. Did you ever visit the store or salesroom of the defend- 
ants, and, if so, when and where? 

A. I did; on the 7th day of April, 1879, at No. 30 Union Square, 
in the city of New York. 

3 X Q. Did you see any sewing machine attachments for sale 
there, and did you at that time purchase what is called a binder, 
and, if so, describe it? 

A. Idid. I saw sewing machine attachments for sale. They 
were exhibited to me by a saleslady. I purchased a binder, which 
I produce. The binders that I saw there are composed of a piece 
of metal so turned or folded upon itself as to cause the fabric when 
passed through to be folded on both edges and centre simultane- 
ously. I produce the binder purchased. 


Complainant’s counsel offers the said binder in evidence; same 
marked complainant’s Exhibit “A.” 

Complainant’s counsel offers in’evidence copy of reissued letters 
patent, originally granted to Alexander Douglas October 5, 1858, 
extended September 24, 1872, reissued under No. 5180 December 10, 


1872, to the complainant, and the same is marked Ex. “ B.” 


23 Cross-examination of witness by Mr. E. L. SHerman: 


4 X Q. Did you obtain a bill of said exhibit ? 
A. I did not. 
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5 X Q- Did you see anybody besides this saleslady that you con-. 
versed with at the time you purchased the exhibit? 
A. Not at that time. 


Redirect examination : 


6 X Q. Did vou at any time have a conversation with either of 
the defendants in relation to the sale of the said binders; and, if so, 
which one, and state the conversation ? 

A. I did, with Mr. Allen Schenck, a few days after the said day 
that I purchased the said binder, who informed me that his com- 
pany made no money by the sale of the articles direct of any conse- 
quence; that they furnished a set of attachments, including this 
binder, with each machine sold for cash. 


Recross-examination : 


7 X Q. Did not Mr. Schenck, at this or some other interview with 
you, state that his company did not manufacture binders like Ex. 
“A,” but they bought them of Goodrich; and is not said exhibit 
known as the Goodrich binder ? 

A. I believe de did at that or some other conversation I had with 
him, and the said exhibit is what is known in the market as the 


Goodrich binder. 
3 ANDREW COMSTOCK. 
Sworn to before me, this 14th day of April, 1880. 
3 CHARLES SPIRO, 
Notary Public, New York County. 
Adjourned. 


April 17, 1880, on which day counsel appeared as before. 


24 GEORGE H. Wooster, a witness for the complainant, being 
duly sworn by me, testified as follows: 


8 X Q. What is your name, age, residence, and occupation ? 
A. George H. Wooster; age, 50 years; reside on Staten Island, 
New York; and occupation, prosecuting infringers of patents. 

-9 X Q. Have you examined letters patent reissue No. 5180, Ex. 
“B” herein, and do you understand the construction of the folding 
guides therein described and set forth in the several claims and 
specifications of said patent ? 


Objected to by counsel for defendants, as it does not appear that 
this witness is qualified to act as expert. 


A. I have examined the patent carefully a great number of times, 
and understand the specifications and claims therein set forth. 

10 X Q. Have you ever used such folding guides in your business; 
and, if so, how long? 

A. I have largely, from about the year 1860 until 1873, and am 
very familiar with the various forms into which said device has been 
made, both for manufacturers’ purposes and family use. 

; 1] Pg Will you describe how those guides were made and 
ormed % 3 
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A. They are formed usually of a piece of sheet metal so turned 
or folded upon itself as to cause the material passing through to 
conform to the shape int» which the said metal -has been folded, and 
the guiding surface of the metal is so turned or folded as to fold the 
material passing through it upon both edges, or in the centre and 
one or more edges. . 

12 X Q. Have you examined the guide or binder Ex. “A” in this 
cause ; and, if so,do you understand the construction and operation 

of the same? 
25 A. I have examined it and binders made like it a great 
number of times and I do understand its construction and 
operation. 

13 X Q. Please state whether or not the said Exhibit “A” con- 
tains and represents the invention described in reissued letters pat- 
ent 5180, Ex. “B” herein. | 

A. In my opinion it is substantially like the guide claimed in the 
2d, 4th, and 5th claims of said patent, and more particularly the 
4th and Sth, inasmuch as the guiding surface is gradually turned 
or folded so as simultaneously to fold the material passing through 
it at or near the centre and upon both edges, as set forth in said 4th 
claim, and is provided with means for attaching it to and combin- 
ing it with a sewing machine as described in the 5th claim of said 
reissued patent. 

14 X Q. Was the said letters patent reissued to you? 

A. They were. : 


Cross-examination of the witness: 


15 X Q. Are you the plaintiff in this suit ? 

A. I am. | 

16 X Q. What is the date of the assignment to you from Alex- 
ander Douglas of this patent; was it before or after the grant of the 
reissue No. 5180? 

A. It was before the reissue and after the extension. 

17 X Q. What did you pay as consideration for that patent ? 


Objected to by counsel for complainant as immaterial. 


A. I decline to answer. 
18 X Q. Why? 
A. Because it has nothing to do with this case and is inquiring 
into my private business. 
19 X Q. Did you enter into any written contract or agreement 
with the owners of the Douglas patent concerning it at or about 
the time of the assignment to you ? : 
26 A. I don’t think I ever talked to the owner of the Douglas 
patent concerning it within five years of the date of its ex- 
tension. | 
20 X Q. Did vou after the date of the extension ? . 
A. I did talk and probably made an agreement with the owner 
of the patent after its extension ? 
21 X Q. Did this agreement specify under what terms and con- 
ditions you were to have this patent ? 
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Objected to as not being the best evidence. 


A. I forget the particulars of the agreement; I don’t think it was 
in writing. 

22 X Q. Don’t you know whether it was in writing or not? 

A. My best impression is that it was not. 

23 X Q. Will you then please state, according to your best recol- 
lection, the terms and pel <a of that agreement and with whom 
| it was made. 

: A. The agreement was made with Alexander Douglas, but I de- 
: cline to state any of its particulars. 

: 24 X Q. Did you or not pay any money to Mr. Douglas as part 
: or whole consideration of the assignment? 

: A. I did pay money. 

25 X Q. How much? 

A. I decline to answer. 

26 X Q. Did or did not Mr. Douglas retain an interest in the 
patent? 

A. He did not to the value of one cent. 

27 X Q. Did you or not at any time subsequent to the assignment 
by Douglas to you of this patent pay him any money or other 
—— consideration on account of this patent; if so, when and 
what? | -« 

A. No, I never did a cent; I never gave him money or other con- 
sideration. | 

28 X Q. Was reissue No. 5180 applied for at your suggestion ? 

A. Yes, sir. | 
27 29 X Q. What, in your opinion, was the difficulty with the 
: original patent ? 

A. As set forth in our application all we had to say on that. sub- 
ject (Mr. Douglas as inventor and myself as assignee), and I really 
now forget all the reasons offered, but the file wrapper in the Patent 
Office will probably give better information than I could possibly 
give now, not having thought of the matter for over seven years. 

30 X Q. Did you or not commence any suit for infringement of the 
original patent after you purchased it, and before the application for 
the reissue? — 

A. I don’t think I did. 

31 X Q. Are you or not acquainted with what is set forth, de- 
scribed, and claimed in the original patent to Douglas ? 

A. I was and am now familiar with the specifications, because the 
specifications of the original and reissue were very similar, but I 
don’t remember now what was particularly claiined in the original 
patent. 

32 X Q. What did Douglas in his original application describe 
his invention to be? 

A. The original specifications are the best evidence. 

33d X Q. Question repeated. 

A. Same answer. : 

34 X Q. You have testified in this case as expert. Do you con- 
sider yourself sufficiently acquainted with what Douglas did to tes- 
tify as an expert concerning the invention set forth and described 
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by him in his original patent, and compare the same with what is 
set forth and described in your reissue ? 

A. My education cencerning patents and devices has been limited 
to my experience and use and the study of the patents as they now 
stand, and I will not attempt to give expert evidence concerning 
anything else but the reissued patent No. 5180 and devices which 

I consider infringe the same. 
28 35 X Q. Are you or not acquainted with the art of binders 
prior to the application of Douglas for his original patent ? 

A. Do you mean the state of the art ? 

36 X Q. Yes. 

A. I think I am. 

37 X Q. Do you not know of any binder or folding guide made prior 
to the date of Douglas’ invention, having a guiding surface for 
gradually turning or folding the cloth at or near the centre and 
upon one or both edges; if so, whose was it? 

A. A large number of suits have been brought by me against 
various parties for infringement of this reissued patent, a great num- 
ber of witnesses from different parts of the country have been exam- 
ined, combinations have been formed and large amounts of money 
pooled and spent to employ the best counsel and get witnesses to- 
gether. The Patent Office has been searched time and time again, 
and records of the Patent Offices in foreign countries also, for evi- 
dence to antedate this invention, but to my knowledge nothing has 
been discovered to antedate the invention of Alexander Douglas for 
the folding guide inquired of, and I don’t know myself of any in- 
vention that would antedate it. Neither do I believe there is such 
a thing to be found, and when the suits had been brought before the 
courts for decision they have invariably decided in favor of the 
patent sustaining the same, including suits against infringers deal- 
Ing in or using the form of binder now in question, Ex. “ A.” 


Answer objected to by defendant’s counsel as irresponsive. 


38 X Q. As an expert and a man of intelligence, do you call your 
last answer responsive to the question ? 
A. You asked me a question concerning my knowledge of what 
had been done prior to the invention of Douglas, and I think I did, 
or at least I tried to make it responsive. 
29 39 X Q. Will the examiner please read to the witness 
cross-question No. 37, and will the witness please answer that 
question, and, if he does not understand, will he please say so? 


Question read by Examiner. 


A. The question is not difficuit of comprehension, and I will an- 
swer in the language given in part of the answer to cross-question 
No. 37, that Ido not know of any invention that would antedate 
the Douglas invention for a binder for gradually turning or folding 
at or near the centre and upon one or both edges, neither do I be- 
believe there is such a thing to be found. 

40 X Q. In your answer to the 37th cross-interrogatory you say: 
“When the suits had been brought before the courts for decision 
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they have invariably decided in favor of the patent, sustaining the 
same.” Do you mean by that to be understood that the validity of 
the Douglas patent has been passed upon by any court after a hear- 
ing upon full proofs and pleadings ; if so, in what caseand in what 
court? 

A. The matter has been before the courts in various shapes, and 
the question concerning the validity of the patent has been argued 
a great many times before Judge Blatchford, and, as I understand 
it, he has passed upon the question favorably to the patent, and in 
a great number of suits which have been brought defendants, after 
exhausting their evidence trying to antedate the patent, have set- 
tled the matter without going into court, and have allowed decrees 
to be taken against them by default, notably the case against Kur- 
sheedt, King & Co., who, after putting in a farge amount of evi- 
dence, under the advice of Mr. Henry B. Renwick, whom they re- 
tained as expert, paid one thousand dollars and took a license for 
their manufacturing business. 

41 X Q. Was the testimony in the suit against Kursheedt, 
30 King & Co. placed upon the files of the court? 
A. I don’t know. 

42 X Q. Was or not this case closed or heard upon a motion for 
preliminary injunction ? : 

A. I think it was partially argued before Judge Blatchford late 
one Saturday afternoon, but the matter not being fully presented to 
the court the motion was denied. 

43 X Q Was there any testimony taken after the motion was 
denied ? 

A. Yes; the testimony was put in on both sides, and the defend- 
ants submitted to decree without argument, which was filed on the 
6th day of March, 1874. 

44 X Q. Has Judge Blatchford passed upon this = upon any 
other occasion than that of deciding motions for preliminary injunc- 
tions; if so, what case? 

A. I think he granted a large number of decrees by default and 
consent after testimony taken. 

45 X Q. Was any decree ever given by Judge Blatchford, or any 
— judge, other than by consent or default; if so, what and 
when ? 

A. I suppose the records of the court would be the best evidence ; 
but this patent has been so fully litigated and so bitterly contested, 
has been before the court so much and settlements arrived at in so 
many different ways, and has been so generally acquiesced in, that 
it would be impossible for me from memory to specify particularly 
what has been done in each case. The answers in most all of the 
cases have set up a large number of names and patents upon which 
they professed to rely, a large proportion of which I find in the an- 
swer in this case, but after the witnesses have been exhausted noth- 
ing has ever been found affecting the validity of the patent to my 
knowledge. 

46 X Q. This patent having expired, you claim only, I suppose, 
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damages from these defendants during the existence of the patent; 
is that so? = - 
A. I do not claim anything but what I am entitled to, and 
31 do not suppose I shall or have claimed anything as damages 
after the expiration of the patent, so far as infringement of it 
is concerned. 
47 X Q. What amount of damages do you claim from these de- 
fendants? 


Objected to as immaterial. 


A. Ten cents for each folding guide made or disposed of for fam- 
ily use and fifty dollars per year for each one that was used in a 
manufacturing business, or disposed of for that purpose, being the 
amount of my regula? license fee, according to the circumstances. 

48 X Q. What guides do you refer to in answer to the 11th in- 
terrogatory? 

A. The folding guide inquired of in question 9. 

49 X Q. Will you please look at the drawings of reissue 5180, and 
state what you understand to be represented by figure 8? 

A. Figure 8 is supposed to be the drawing of a binder of the same 
sectional form throughout. 

50 X Q. Does such a binder or folding guide have a guiding sur- 
face; and, if so, is it or not shown or described in the patent ? 

A. It undoubtedly has a guiding surface, and it is not gradually, 
as I understand it, folded upon itself, but is of the same sectional 
form throughout its entire length. - 

51 X Q. In a folding guide, constructed in the manner shown in 
figure 8, what must be the width of the cloth to pass through the 
binder so that the two edges shall be folded over? 

A. It must be wide enough to extend around the curved metal 
nearest the letters B and C, as shown in figure 8. | 

52 X Q. As an expert, in your opinion, will the cloth, in passing 
through the binder, like figure 8, turn or fold the material upon one 
or both edges? 

A. If the material is wide enough, by passing through the 

32 form shown in figure 8, it will be folded in the centre and on 

both edges, but if the material snould be a little narrow it is 

— that it would be turned on the centre and on one edge 
only. 3 

53 X Q. Suppose the width of the cloth to be equal to the dis- 
tance from the point of “ B,” large on the left-hand side of figure 8, 
to and around the curves “B” 2, up to a point at the end of the 
ere turned under; in that case would the material be folded upon 

oth edges ? 

A. The question is too vague; I cannot answer it. 

d4 X Q. Suppose the under parts form the curve “ B” 2, leaving 
space enough only for the cloth to pass in, would it or not in that 
form differ from the guide shown in figure 8 in mode of operation 
and result produced ; I mean, of course, when attached to a sewing 
machine and cloth running through it? 

A. The turn in the curves “B” 2 can be larger or smaller, and 
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would have only the effect of making the turned-in edges of the 
cloth wider or narrower, as the case may be, provided the cloth pass- 
ing through it was sufficiently wide. 

55 X Q. Then, if I understand you, the length of the turned-in 
pieces has nothing to do with the folding of the material on both 
edges, except only as to the width of the fold; am I correct? 

A. It has all to do with it, both as to width and turning. it in. I 
consider that the tolding guide shown in figure 8 is like that shown 
in figure 7, providing figure 7 was of the same sectional form 
throughout. 

56 X Q. Do you understand that the binder shown in figure 8 is 
made double, like that shown in figure 7? 

A. I see some dotted lines, and suppose’ and have always con- 
sidered it to be like that shown in figure 7. The only knowledge 
we have of that is from what is said concerning it in the specifica- 
tions, there being no model of it in the Patent Office. I may be 
right and may be wrong, but that is what I take it to be. 

57 X Q. Suppose that the binder shown in figure 8 was 

3d3 , single instead of double, as you think, would or would not 

sich a binder accomplish all that could be done if it were 
double? 

A. I have not been in the single or double subject; any answer 
to such a question could be easily misconstrued, but by “producing 
a model of what you suppose “a single” binder would be I can an- 
swer it more intelligently. 

58 XQ. Is the description of figure 8 in your reissue patent the 
same as it was in the original patent—that 1s, its purpose and con- 
struction? 

A. I have not compared it to see. 

59 XQ. In Douglas’ original application now on file in the Patent 
Office. what did he describe his invention to be? 

A. I don’t remember the particulars. 

60 X Q. What was the ct rsa or subject-matter of the claims 
in Douglas’ original application ? , 

A. I refer you to the document itself as being the best informa- 
tion; [ have not looked at it for years. 

61 XQ. As a matter of fact within your own knowledge, did not 
Douglas, in his original application, describe his invention to be the 
combination and arranging of two Chapin guides as made under 
Chapin’s patent of February 19, 1856? 

A. No; I don’t think he did. 

62 X Q. Are you positive of that? 

A. I give you my impressions; that is all I can do without re- 
ferring to the document. 

63 X Q. In your application for the reissue of this patent, was it 
not urged that the Douglas invention should be constructed as some- 
thing different from the combinations of two Chapin guides or hem- 
mers ? 

A. I don’t remember that it was. 

64 X Q. Is or is not the Douglas binder, as described and shown 
in his patent and the reissue thereof, automatic in its action—that 
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is, will it fold and lay the binding without any manipulation of the 
hand after the cloth or binding has once been introduced into the 
device? 
34 A. The form of binder shown in the drawings is such that 
if the strip to be used is just the width of the opening it will 
turn the fold without any assistance of the hand, but if the strip 
should be a little too narrow assistance from the hand will be re- 
quired, in order to keep the strip running through the centre or to 
one side of the guide, as may be desired. If the strip is so narrow 
as to be able to be folded in the centre and upon one edge only it 
would be necessary to hold with the fingers the strip against that 
edge asit would passthrough. In the manufacturing business when 
that particular form of the Douglas guide is used itis very seldom 
that strips are cut exactly the width of the folding guides through 
which they are to pass, and, nine out of ten, manipulation by the 
fingers is necessary. 

65 X Q. In actual operation if the strip of cloth is narrower than 
the opening of the binder there is only one edge of the cloth turned 
under; is that so? 

A. No; that is not so, unless the strip should be so narrow that 
there would not be enough to turn on both edges ; it would necessarily, 
if held on one edge, be turned on that edge only; but the strip can 
be narrower than the opening and yet be wide enough to turn on 
both edges and in the centre, but the turn on the edges would not 
be as wide as if the strip had been cut the full width of the binders— 
that is, there would not be so much of the material turned over on 
the edge. 

66 X Q. By “opening ” do you mean the nart figure 2 or figure 7 ? 

A. I mean figure 2 and figure 7 both, as the size in the opening 
of both is the same. 

67 X Q. Suppose the piece of cloth to be so narrow that the binder 
only turned it on one edge, it would be a hem, would it not, then? 

A. I should not call it by that name. 

68 X Q. What is the operation of hemming with a hem on a sew- 
ing machine? 

A. To take two turns in the edge of a piece of cloth. 
35 69 X Q. Was not that done by the Chapin hemmer or 
guide ? 

A. The form of Mr. Chapin’s guide was so peculiar that I could 
hardly tell what it would do. There were different forms, I believe, 
and we would consider them quite impracticable now-a-days. 

70 X Q. D‘d not the Chapin device turn one edge of the cloth 
upon itself? 

A. I think it was intended to do so, perhaps. 

71 XQ. All that Douglas did was to turn two edges, was it not? 

A. No; he did much more. 

72 X Q. What more did he do that had not been dene before ? 

A. I think he made a folding guide which had a guiding or sup- 
porting surface and an enclosed channel-way, which guided and sup- 
ported the whole width of the material passing through it, and 
which simultaneously folded strips on two or three lines. 
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73 X Q. Did not Sweet and Nichols do substantially the same 
thing? 

A. No; they did not. 

74 X Q. Did not Sweet and Nichols have “a folding guide which 
had a guiding or supporting surface and an enclosed channel-way 
which guided and supported the whole width of the material pass- 
ing through it?” 

A. Sweet’s folding guide had an enclosed channel-way, but it was 
capable only of folding the material in the centre only, and had a 
supporting and guiding surface. Nichols’, as I understand it, was 
a device of an entirely different kind, the whole length of the folder 
being less than half an inch, and would fold indifferently in the 
centre only, but I have not seen a Nichols folding guide for a num- 
ber of years. 

75 X Q. Suppose that. the Sweet folding guide would turn the 
material at or near the centre and upon one or both edges, how 

would it differ from the Douglas folding guide? 
36 A. I think it would have to be reconstructed and made to 
contain the improvements patented in the Douglas before it 
would become a supposable case. 

76 X Q. If an operator could take the Sweet folding guide, as 
shown in Sweet’s patent of 1853, and be able to turn the -material 
at or near the centre and upon one or both edges, would” ft not be 
all that Douglas claimed in the 2d and 4th claims of his reissued 
patent? 

A. Perhaps not; because to enable an operator to do such a thing 
as that it would be necessary to run or pass something through it 
that would entirely alter its shape, for the Sweet guide, as repre- 
sented in the model at the Patent Office, a certified copy of which I 
have experimented with, I have found it impossible to pass anything 
more through it than a very thin strip of material, which filled the 
whole opening surface, and the folding guide being so constructed 
as to measure exactly one-half at the discharging end of its width 
at the entering end, it would be impossible for that folder to do 
anything more than to fold the strip in the centre. 

77 X Q. Question repeated. 

A. Same answer. 

78 X Q. Then, in your opinion, it might have been; is not that 
so? 

A. All the manipulations of the operators in the world could not 
make that folding guide fold any other way than in the centre only. 
I did commence proceedings some years ago for infringement of 
this patent against a certain concern of this city, they putting in 
the Sweet patent as a defence, claiming that it would fold a strip in 
the centre and on both edges, and they produced a model with a 
certificate of the Patent Office attached which purported to be an 
exact copy of the model in the Patent Office, but, upon comparing 
that with our certified copy, we found that the opening of the Sweet 

model had been enlarged to nearly double its original width, 
37 and the channel-way enlarged at the discharging end, and 
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when they found that they were detected they settled, paying 
me $1,000. | 


Last part of answer is objected to as immaterial and irrelevant by 
Mr. Sherman. 


79 X Q. In your opinion, does it make any difference, as concerns 
the Sweet binder, what the size of the opening is, so far as regards 
what Sweet invented and patented ? 

A. Perhaps not. 

80 X Q. Suppose the large opening in Ex. A had been made fiat 
instead of circular, and the guiding surface gradually brought to 
the shape of the smaller end, would the exhibit in that form still 
be an infringement of the 2d, 4th, and 5th claims of your reissued 
patent? 

A. I think probably it would. 

81 X Q. Is the Exhibit A to-day in the same condition as it was 
when first introduced as an exhibit? 

A. Yes, just the same. 

82 X Q. What constitutes Ex. A; of what parts is it composed? 

A. A folding guide, as described in previous answers. 

83 X Q. How would the folding guide referred to in cross-ques- 
tion 80 differ from the folding guide shown in the drawing of Sweet’s 
patent of 1853, figures 1 and 3? 

A. I have not the Sweet patent present to compare it with. 

84 X Q. Are you or not acquainted with the Sweet patent, and 
understand what is shown and described therein? 

A. Iam familiar with it, but would not like to testify concerning 
the drawings unless they were present to be used on the trial in ex- 
planation of what I may say concerning them. 

85 X Q. From vour recollection of the Sweet patent and drawings 
is not the discharge end of Ex. A of the same shape as the discharge 
end of the Sweet binder? 

A. Similar, I think, but yet not like it. 
38 86 X Q. You have described Ex. A in your answer to the 
13th question, and used the following language: “The guid- 
ing surface is gradually turned or folded, so as simultaneously to 
fold the material passing through it at or near the centre.” What 
do you mean by this—the centre of what? 

A. At or near the centre of the strip of goods that is folded pre- 
cisely as stated. 

87 X Q. As a matter of fact, is the material or strip as it passes in 
ue out of Ex. A folded in any other place or line than upon the 
edges? 

A. Yes; folded in the centre and on the edges. There will be 
three turns or folds in a strip which is passed through it. 

88 X Q. Will you please mark on Ex. A that part of the exhibit 
where the central fold is made? 

A. Not necessary. 

89 X Q. Question repeated. 

A. It is one of those things that the court can see for itself, and 
marks might be changed inadverently. 
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90 X Q. Does or does not the strip of material as it passes out of. 
Ex. A receive the shape of the exhibit except at the points where 
the edges are turned under? 

A. The strip conforms itself to the shape of the guide as it passes 
through it. 

91 X Q. Is not the exhibit constructed upon true curves in its 


folding part? 
A. N 


o; I don’t think it is exactly. It appears to be flattened as 


it approaches its discharging end. 


92 X Q. Was it in that shape originally ? 
A. So far as I know, I think it was. It was not changed to my 
knowledge. 
93 X Q. Where do you understand the centre of a curve to be? 
A. In the middle. 
94 X Q. In the middle of what? 
A. If the gentleman will please ask questions that pertain to this 
case, I will answer them. 
39 65 X Q. Suppose the curve to be a true circle, what would 
be its centre? 
A. A point in the centre equidistant from any point of the cir- 
cumference. | 
96 X Q. What do you understand, as an expert, to be the differ- 
ence between the 2d and 4th claims of your reissued patent? - 
A. The 2d claim is for folding the material inaleneeniy, but 


not gradually. The 4th claim is for a gradual fold. 


97 X Q. You have said in your direct examination that Ex. A 
infringed the 2d claim of your reissued patent, with the explanation 
you have just given as to the difference between the 2d and 4th 
claims; are you still of the opinion that the Exhibit A infringes the 
2d claim-? | 

A. I think so. 

98 X Q. You have also stated in your direct examination that Ex. 
A infringed the 5th claim of your reissue; will you please point out 
where in said ex. you find the means for attaching it to a sewing 


machine ? 


A. Yes, sir; the guage, which is soldered to the back part of the 
binder, is the means by which it is attached to a sewing machine, a 
spring lever being required, which I now produce, through which 
a screw passes, and by its means it is held down to the sewing ma- 
chine. Said spring lever marked Ex. A connection. 

99 X Q. Then, if 1 understand you correctly, the “ means” for 
attaching Ex. A to a sewing machine consists of an independent 
piece which you have produced, marked Ex. A connection ; 1s that 
so? 

A. That is a mere extension of the part which is used to connect 
the guides to the sewing machine. 

100 X Q. Is not Ex. A connection a separate and independent 

piece from Ex. A? 
40 A. It is not soldered fast to any part of Ex. A, but yet 


really is a part of it. 
GEO. H. WOOSTER. 
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Sworn to before me this 20th day of April, 1880. 
CHARLES SPIRO, 
Notary Public, New York County. 
41 No. 5180. Reissue. 
THE UNITED STATES OF AMERICA. 


To all to whom these presents shall come: 

Whereas Alexander Douglas, of New York, New York, assignor 
by mesne assignments to George H. Wooster, has presented to the 
Commissioner of Patents a petition praying for the reissue of letters 
patent for an alleged new and useful improvement in folding guides 
for sewing machines (for which letters patent were issued to him 
dated October 5, 1858, and extended seven years from October 5, 
1872, which letters having been surrendered, the same have been 
‘ancelled, and new letters ordered to issue to said assignee on an 
amended specification), a description of which invention is contained 
in the specification, of which a copy is hereunto annexed and made 
a part hereof, and has complied with the various requirements of 
law in such cases made and provided; and 

Whereas, upon due examination made, the said claimant is ad- 

judged to be justly entitled to a patent under the law: 
42 Now, therefore, these letters patent are to grant unto the 
said George H. Wooster, his heirs or assigns, for the term of 
twenty-one years from the fifth day of October, one thousand eight 
hundred and fiftv-eight, the exclusive right to make, use, and vend 
the said invention throughout the United States and the Territories 
thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this tenth day of December, in the year of our Lord one thousand 
eight hundred and seventy-two, and of the Independence of the 
United States of America the ninety-seventh. 

[n. s.] B. R. COWEN, 
Acting Secretary of the Interior. 


Countersigned : 
M. D. LEGGETT, 
Commissioner of Patents. 
Unitrep States Patent OFFICE. 


ALEXANDER DovuG as, of New York, N. Y., assignor, by, mesne assign- 
ments, to George H. Wooster. 


Improvement in Folding Guides for Sewing Machines. 
Specification forming part of letters patent No. 21659, dated October 
0, 1808; extended seven years; reissue No. 5180, dated December 
10, 1872. 
To all whom it may concern : 
— Be it known that I, Alexander Douglas, of the city, county, and 
State of New York, have invented a new and improved folding guide 


A. DOUGLAS. 
Folding -Guide for Sewing Machines. 
No. 5.180. Reissued Dec. 10. 1872. 
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for folding and turning in the edges of a piece of cloth or other ma. 
terial for binding, or for other similar purposes, preparatory to sew- 
ing; and I do hereby declare that the following is a full, clear, and 
exact description of the same, reference being had to the accompany- 
ing drawing forming part of this specification, in which— 


(Here follows diagram, marked p. 43.) 


44 Figure 1 is a view of my folding-guide so formed as to fold 

the material simultaneously upon the center and upon both 
edges. Figs. 2, 3, 4, 5, 6, and 7 are transverse sections of the said 
guide at the points where the strengthening transverse pieces B B, 
&c., are situated, as shown in Fig. 1. Fig. 8 1s a cross-section of a 
binder which is of the same sectional form at both ends. Fig. 9 is 
a cross-section of a binding as it issues from the said guide. 

Similar letters of reference indicate corresponding parts in the 
several figures. 

To enable others to make and use my invention I will proceed to 
describe its construction and cperation. 

The simplest method of constructing my improved guide is to take 
a plate of metal, A, of a width somewhat greater than that of the 
strip or piece of cloth or other material which is to be folded, and 
have the edges of such plate turned toward each other thé whole 
length of the plate. The plate having its edges thus turned or bent 
has the bent edges smaed again on the lines B? B%, the turn com- 
mencing at a short distance from the end shown in Figs. 1 and 2, 
and increasing toward the other end, as shown in Figs. 3, 4, 5, 6, 
and 7. If it 1s desired to fold the material in the center, the plate 
may be then again bent at or near the middle, commencing at the 
end shown in Fig. 2, and gradually increasing all the way along to 
the other end, as shown in section in Figs. 2, 3, 4, 5, 6, and 7. This 
gives the edges of the said plate the curved and twisted appearance 
shown in Fig. 1. This piece of metal, A, is the guiding surface of 
the folder. Its shape and folds determine the number and character 
of the folds in the material to be guided. The plate A may be 
‘strengthened by transverse pieces B B, which are secured to its 
edges, and lie as close as practicable to the concave side of the plate, 
just leaving space enough for the cloth to pass between them and the 
plate A. By inserting a strip of cloth or other material into the 
guide at the end shown in Fig. 2, and drawing it toward the other end, 
it will follow the configuration of the surface of the exterior plate A, 

and will be folded into a shape indicated by the turnings of 
45 said guiding-surface. Small projections, provided with holes 

for the passage of cord, may be arranged, as shown at Fig. 1, 
F and H, so as to guide a cord or cords under the turned edge or 
edges of the material. 

To apply the binding to the edge of cloth or other material, such 
edge is placed in such relation to the guide as is shown in the line D 
in Figs. 1 to 9, and is drawn along at the same time that the bind- 
ing is drawn along, either by the feed of a sewing machine or other 
—, The binding is stitched at the proper places for holding 

4— 2658 
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the edges and a cord, if a cord is used. The ordinary line of stitch- 
ing is indicated in Fig. 9 by the line C C. io 

If the guide is used in combination with a sewing machine, as 
will ordinarily be the case, it will be attached to the cloth-plate in 
such a position as to discharge the folded material under the needle 
and in theline and direction of the feed. 

In Figs. 1, 3, and 6 are shown screws for fastening the guide, there 
represented, to the cloth-plate. The direction of the screws indicate 
what will be, in that case, the position of the guide. In Fig. 8 I 
have shown a section of another form of binder for the same pur- 
pose and productive of the same result, but which is of the same 
sectional form thoroughout, and is not gradually folded upon itself 
in converging lines, as described and shown in the case of the first- 
mentioned guide. 

It is manifest from the above description that if the guide be not 
turned or folded together, through the center, or if one of the edges 
be not folded over, or if the strip of material be not wide enough 
to receive the fold on both edges, in the first case the material will 
be folded only upon each of the edges, and in the last cases it will 
be folded near the center and upon one edge only. 

The great advantage of my guide is that by reason of the folding 
of the edges it permits the use of raw-edged material without a sel- 
vage; another 1s that 1t combines cording with binding. 

I do not claim guides for folding material through the 

46 center only, as those are described in Sweet’s patent of 1853, 

Nichol’s patent of 1856, McCurdy’s patent of 1856, Singer’s 

a of 1856, and by others; nor do I claim guides for turning or 

lemming one edge of a piece of cloth or other material, except when 

the guide is so shaped as also to simultaneously either fold the 
material in the center or upon the other edge; but 

What I do claim is as folJows: 

1. A folding-guide, the guiding surface of which is turned or 
folded at each edge, so as simultaneously to fold the material on each 
edge, substantially as described. 

2. A folding-guide, the guiding surface of which is turned or 
folded so as simultaneously to fold the guided material at or near 
the center and upon one or both edges, substantially as described. 

3. A folding-guide, the guiding surface of which is gradually 
turned or folded at each edge, so as simultaneously to fold the 
material on each edge, substantially as described. 

4. A folding-guide, the guiding surface of which is gradually 
turned or folded so as simultaneously to fold the material at or near 
the center and upon one or both edges, substantially as described. 

d. A folding-guide, substantially as described, provided with 
means substantially, as described, for attaching the same to and com- 
bining it with a sewing machine. 

6. A folding-guide, substantially such as described, provided with 
a cord guide, as and for the purposes set forth. | | 

ALEX. DOUGLAS. 

Witnesses : 

EDWIN A. BOOTH. 
WM. S. PACKER. 
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47 At a stated term of the circuit court of the United States of 

America for the southern district of New York, in the 

second circuit, held at the United States court-rooms, in the city of 

New York, on Monday, the 13th day of June, in the year of our 
Lord, one thousand eight hundred and eighty-one. 


Present: The Honorable Samuel Blatchford, circuit judge. 
GEORGE H. Wooster vs. ANDREW J. CLARK & al. 


The above cause coming on for final meaning upon pleadings 
and proofs, the same is submitted to the court on such pleadings 
and proofs and upon briefs of counsel. 


48 Circuit Court of the United States for the Southern District 
of New York. 


GEORGE H. Wooster vs. ANDREW J. CLARK and others. 


BLATCHFORD, J.: 


The motion to strike out the testimony taken on the part of the 
defendants must be granted. Rule 69 is imperative that no testi- 
mony taken after time shall be allowed to be read at the hearing. 
The plaintiff duly objected on the record to the taking of what was 
taken on the ground that it was taken after time, and such - 6bjec- 
tion has never been waived. Moreover, the defendants after that 
specially moved for time to take proofs, and the motion was denied. 

The proof of the sale of a binder is. sufficient. It is plain that 
it infringed claims 2, 4, and 5. The granting of the reissue to the 
plaintiff is sufficient proof of his title to sue. 

There must be a decree for the plaintiff. 


49 (Endorsed :) Circuit court of the United States for the south- 

ern district of New York. George H. Wooster vs. Andrew J. 
Clarke & others. Decision Aug-st 29, 1881. U.S. circuit court. 
Filed Aug. 29, 1881. Joseph M. Deuel, clerk. 


50) At astated term of the circuit court of the United States, in 
the second cireuit and for the southern district of New 
York,held in the United States court-rooms, in the post-office 
building, in the city of New York, on the — day of September, 
1881. 


Present: Hon. Samuel Blatchford, circuit judge. 


GEORGE H. WoosTER 

ag’ st 
ANDREW J. CLARK, JOHN W. WHEELER, WILLIAM T. Exuiott, Ast- 
i JAH FreENcuH, and ALLEN SCHENCK. 


This cause coming on to be heard upon the proofs and motion to 

strike out certain proofs taken on the part of the defendants 

o] on the 13th day of June, 1851, and the same having been 
submitted to the court: 

Now, after due deliberation, it is ordered, adjudged, and decreed 
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that the letters patent of the United States issued to Alexander 
Douglass, dated October Sth, 1858, No. 21659, for an improved fold- 
ing guide, which letters patent were extended for seven years from 
the 5th day of October, 1872, and duly assigned to George H. Wooster, 
complainant herein ; 

And the said patent having been reissued to said complainant on 
the 10th day of December, 1872, and numbered 5180, was good and 
valid in law. 

That the said Alexander Douglass was the first and original dis- 

coverer and inventor of the devices and inventions claimed 
52 and described in said letters patent and in the specifications 

annexed thereto, and that the complainant, George H. Wooster, 
is the exclusive owner of said reissued letters patent. 

That the defendants have infringed upon said reissued letters 
patent and upon the exclusive rights of the complainant under the 
same; that is to say, by buying, selling, and using, or causing to be 
used, folding guides, as described and claimed in said letters patent 
and in the 2d, 4th, and 5th claims thereof. 

And it is further ordered, adjudged, and decreed that the com- 
plainant do recover of the defendants the profits, gains, and advan- 
tages which the defendants have derived, received, or made by reason 

of the infringement of the complainant’s patent, as.set forth 
5d in the bill of complaint, by any purchase, sale, or use thereof, 

and also that the complainant do recover any and all damages 
he has sustained by reason of any infringement of said letters patent 
by the defendants. 

And it is referred to John A. Shields, pro hac vice, a master of this 
court, to take and state the account of said gains, profits, and advan- 
tages, and to assess such damages, and to report thereon with all 
convenient speed. 

And the daha and each of them, are hereby directed and 
required to attend before said master from time to time, as required, 
and to produce before him such books, papers, documents, and de- 
vices used or dealt in as relate to the matter at issue, and submit to 

such oral examination as the said master may require. 
54 And it is further ordered, adjudged, and decreed that the 
complainant do recover of the defendants his costs and charges 
and disbursements of this suit, and that the question of an increase 
of damages and all other questions be reserved until the coming in 
of the master’s report. 


SAM’L BLATCHFORD. 


“Endorsed:” U.S. circuit court. George H. Wooster ag’st Andrew 

J. Clark et al. Interlocutory decree. Andrew Comstock, compl’t’s 
sol’r, 240 Broadway. Take notice that the within decree will be pre- 
sented for settlement and entry herein to his Hon. Samuel Blatchford 
on the 14th day of Sept., 1881, at the U. S. court-rooms in the post- 
office building in the city of New York, at the opening of court on 
that day, or as soon thereafter as counsel can be heard. _N. Y., Sept. 
oth, 1881. Yours, &c., Andrew Comstock, compl’t’s sol’r. 

55 To E. L. Sherman, Esq., d’fts’ sol’r. Due service of a copy of 
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the within decree and the above notice of settlement is hereby 
admitted. N. Y., Sept. 5, 1881. E. L. Sherman, d’f’t’s sol’r. U.S. 
circuit court. Filed Sept. 14th, 1881. Joseph M. Deuel, clerk. 


56 United States Circuit Court, Southern District of New York. 
In Equity. 


GEORGE H. WoosTER vs. ANDREW J. CLARK et al. 


Exceptions taken by the defendants to the report made herein by 
John A. Shields, Esq., one of the masters of this court, to whom this 
cause was referred, by an order of this court, made and entered on 
the — day of September, A. D. 1881, which report bears date the 
twenty-second day of April, A. D. 1882. 


First Exception. 


For that the said master stated that “from his (complainant’s) 
direct examination it appears that he had granted licenses under his 
patent,” whereas the said master should have stated in his report 
that the only evidence of the granting of licenses was the urisup- 
ported statement of the complainant. 


Second Exception. 


For that the said master, in his — stated that “the complain- 
ant’s standard license fee for each folding-guide purchased and dis- 
posed of for domestic purposes—that is, for family use—was ten 
cents,” whereas the master should have stated in his report that the 

only evidence of a standard or established license fee was the 
o7 naked statement of the complainant, unsupported by any 

other proof, or the production in evidence of any executed 
license. 


Third Exception. 


For that the said master, in his said report, states that complain- 
ant “presented also a blank license, prepared for use in such cases,” 
whereas he should have stated that the blank form of license intro- 
duced by the complainant cannot be considered evidence of an es- 
tablished license fee, inasmuch as it 1s filled with alterations and 
interlineations which have not been explained, and is, therefore, 
illegal, and should not be considered evidence ; and, moreover, that 
the said form of license was unsigned. 


Fourth Exception. 


For that the said master, in his report, states: That the complain- 
ant’s evidence “is in nowise rebutted by the defendants,” whereas 
he should have stated that this evidence of complainant is not of 
such nature and character as would call upon or require of the de- 
fendants to produce any evidence in rebuttal. : 
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Fifth Exception. 


For that the said master, in the final summing up of his report, 
stated : “I accordingly find and report that complainant had an 
established license tee of 10 cents for each guide purchased or dis- 
posed of by the defendants,” whereas the said master should have 
stated that complainant had failed to prove an established fee for 
each guide purchased or disposed of by the defendants, and that 
complainant is, therefore, entitled to only nominal damages. 


Sizth Exception. 


For that the said master, in his report, stated that complainant’s 
damages should be “fifteen hundred dollars.” Whereas the 


58 said master should have stated that complainart is entitled 


to damages in the nominal sum of six cents. 


Seventh Exception. 


For that the said master in his report stated that “in the absence 
of proof of the exact time when such amount become due interest 
is allowed thereon from the 5th day of Octcber, 1879, the date when 
such patent expired.” Whereas the said master in his report should 
not have said anything whatever about interest, as that 1s a matter 
within the discretion of the court, depending upon the peculiar cir- 
cumstances of each case, and the decree of the court empowering 
the master to make a report did not authorize him to make any 
mention in his report of interest or in any way to decide as to the 
date when interest should commence. 

All of which is respectfully submitted. 

E. L. SHERMAN, 
Solicitor and of Counsel for Defendants. 


5Y Circuit Court of the United States for the Southern District 
of New York. 


GEORGE H. Wooster vs. ANDREW J. CLARK et al. 


To the Judges of the circuit court of the United States for the south- 
ern District of New York: 

By the decretal order made and entered herein on the fourteenth 
day of September, 1881, this cause was referred to me “to take and 
state the account of the gains, profits, and advantages which the de- 
fendants have derived, received, or made by reason of the infringe- 
ment of the complainant’s patent by any purchase, sale, or use 
thereof, and to assess the damages he has sustained by reason of any 
infringement of said letters patent by the defendants.” 

In attending to the duties assigned me the complainant has been 
represented by Andrew Comstock, Esq., and the defendants by E. L. 
Sherman, Esq. Several sessions were had, and all the evidence 
offered by either party has been taken, considered, and is filed here- 
with. 


i 
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a My labors were materially shortened by the agreement of both - 
‘ parties that it should be considered that the defendants have pur- 


chased and disposed of fifteen thousand binders or improved folding 
guides covered by the decree, and the complainant, waiving further 
examination of the defendants as to profits, limited himself to the 
question of damages. 

The only question, therefore, for me to ascertain.is the extent of 
the damages sustained by complainant. Upon this questfon the 

complainant was the only witness examined. 
60 From his direct examination it appears that he had 
granted licenses under his patent, and that his standard 
license fee for each folding guide purchased and disposed of for do- 
mestic purposes—that is, for family use—was ten cents, and names 
several companies to whom such license was issued. He presented 
also a blank license prepared for use in such cases. 

From his cross-examination it appears that suits had been brought 
(= by complainant against many parties for infringing his patent, 
some of which had been compromised without ascertaining the 
exact number of guides which had been dealt in, and some wherein 
complainant accepted the representations of the defendants as to 
the number used or disposed of, in the latter of which the basis of 
compromise was the license fee of ten cents. 

It is contended on the part of the defendants that an established 
license fee has not been proven for the following reasons : 

First. Because a bona fide license, fully executed between the 
ai complainant and some party taking the same out, was not put in 
4 evidence; and, | 

Second. Because complainant had not strictly adhered to and 
applied such rate in the settlement of various litigations. 

lhe complainant gave testimony.of his license fee and also the 
names of various parties with whom contracts had been made at 
such rate. This is in no wise rebutted by the defendant and it no- 
where appears that any party or company had ever been licensed 
by complainant at a different rate than sworn to by him. 

The evidence does not warrant me, therefore, in sustaining the 
first ground of contention of the defendants. 

As to the second ground, it is not made satisfactorily to appear in 
all the cases on what precise basis settlement was made. In one of 
the causes a round sum was agreed upon in settling two suits.” It 

would appear that at that time complainant had some doubt 


= wy 61 as to the solvency of the defendants, and he accepted a sum 

3 mentioned and disposed of both suits, it being represented to 

— him by said defendants that a much less sum would more than 
i cover his license fee. | 


In another suit complainant testifies that he made no claim to 
the number of guides disposed of, because he had no data upon 
which to base such a claim. 

In one of the suits the defendant represented that a certain num- 
ber had been dealt in, and this suit was settled on the basis of his 
f established fee. 

In another suit it appears that complainant received more than 


as ais a Pee eel EAI PS - eee x 
32 -ABBIE 8. CLARK, EXECUTRIX, 4C., VS. GEO. H. WOOSTER. 


ten cents for each guide which the defendant represented had been 
disposed of, but what this excess covered the evidence does not dis- 
close. This covers all the causes coming under the rate of license 
fee involved in this suit that were compromised. 

The settlement of the remaning causes comes under another rate, 
and does not, in my estimation, disprove the establishment of a reg- 
ular fee. 

The complainant seems to have relied largely and in most cases 
— the representations of the defendants, and then to have ap- 
plied his usual rates, or, as he expressed it in connection with the 
use of large numbers, the “ commutation rates” for manufacturers. 

From the evidence before me, I feel justified in concluding, and I 
accordingly find and report, that complainant had an established 
license fee of ten cents for each guide pirchased or disposed of by 
the defendants, and that such fee must be the measure of complain- 
ant’s damages. This, therefore, would give to the complainant fif- 
teen hundred dollars. : 

In the absence of proof of the exact date when such amount be- 
comes due, interest is allowed thereon from the 5th day of October, 
1879, the date when said patent expired. 

All of which is respectfully submitted. 


April 22, 1882. 
JOHN A. SHIELDS, 


Master, &c. 
62 U.S. Circuit Court, Southern District of New York. 


GEorRGE H. Wooster 
against 
ANDREW J. CLARK, JOHN W. WHEELER, WILLIAM T. Exniorr, ABI- 
JAH FRENCH, and ALLEN SCHENCK. 


Reference before John A. Shields, master, &c., per order of court, 
dated New York, Oct. 8th, 1881. 

Present: Andrew Comstock, Esq., on part of complainant, and 
W. H. Hicks, Esq., representing E. L. Sherman, counsel for defend- 
ants. 


Complainant’s counsel requests the master to make an order re- 
quiring the defendants to appear and produce a sworn statement 
and account of all the folding guides or binders made, or caused to 
be made, sold, or caused to be sold, by them, or their agents or em- 
ployees, given away, or kept on hand, between the 10th dav of De- 
cember, 1872, and the 5th day of October, 1879, and that they pro- 
duce a sample of each and every kind so made, sold, kept on hand, 
or fea away, and to whom, and that said defendants be present 
and produce such statement and account on the 20th day of Octo- 
ber, 1881, at one o'clock p. m. 7 
__ The master orders that the defendants appear on the 20th day of 
October, 1881, at one o'clock p. m., and produce a sworn statement 
and account of all the folding guides or binders made, or caused to 
be made, sold, or caused to be sold, by them, or their agents or em- 
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ployees, given away, or kept on hand, between the 10th day of De- 


cember, 1872, and the 5th day of October, 1879, and that they 
63 produce a sample of each and every kind so made, sold, kept 

on hand, or given away, and to whom, and that said defend- 
ants be present and produce such statement and account on the 20th 
day of October, 1881, at one o’clock p. m. 


The master adjourns the hearing until the 20th of October, 1881, 
at one o'clock p. m. 


New York, October 20, 1881—1 o’clock p. m. 
Met pursuant to adjournment. 


Present: A. Comstock, Esq., of counsel for complainant, and E. L. 
Sherman, Esq., of counsel for defendants. 


The master adjourns the further hearing in this case to Monday, 
November 7, 1881, at 2 o’clock p. m. 


New York, November 7, 1881—2 o’clock p. m. 
Met pursuant to adjournment. 3 


Present: A. Comstock, Esq., of counsel for complainant, and E. L. 
Sherman, counsel for defendants. 


oo 


ALLEN SCHENCK, one of the defendants, —— here in con- 
formity with the order of the master herein, being duly sworn, de- 
poses as follows: : 


Q. 1. Have you with you samples of each and every kind of fold- 
ing guide inade, sold, or used, or purchased by you or your firm be- 
tween the 10th day of December, 1872, and the 5th day of October, 
1879, as required by the order of the master of October 8, 1881, 
made herein? 


Defendants’ counsel objects to so much of the question as calls for 

the production other than that testified about in the original 

64 record of this case, and asks that the order of the master be 
amended in accordance therewith. 


Objection overruled, and exception taken. 


A. I have not, and it would be impossible for me to produce all 
of them. I can produce the principal ones. 

Q. 2. Produce such as you have. 

A. I will produce one of the kind already in this case. 

2. 3. Why have you not produced such guides as called for by the 
order? 

A. I did not understand that there were to be questions of this 
kind to-day. 

Q. 4. You have returned a statement here, and in that statement 
you say that you are unable to give the exact number of folding 
guides or binders sold or given away, and that you will produce 
~ — required and ordered by the master. That is so, is it not? 

. Yes, it is. 


o—268 
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Complainant’s counsel asks for an order requiring the defendants 
to produce at the next meeting all books, papers, and invoices show- 
ing the number of folding guides covered by the decree herein man- 
ufactured, purchased, sold, or given away by them or their agents, 
between the 10th day of December, 1872, and the 5th day of Octo- 
ber, 1879. 


The master so orders. 


Adjourned by consent to Saturday, November 12th, at 11 o’clock 
a.m. | 


65 New York, November 12th, 1881—11 o’clock a. m. 
Met pursuant to adjournment. 
Present : Counsel as before. — 


Examination of Mr. SCHENCK continued : 


Q. 5. Have you produced, in compliance with the master’s order, 
a sample of each and every kind of folding guide made, sold, used, 
or purchased by you or your firm between the 10th day of Decem- 
ber, 1872, and the 5th day of October, 1879? 

A. I now produce a sample of the guides as called for by the mas- 
ter’s order. The sample produced is the same kind as nearly all the 
binders bought or sold by us. Inthe invoices herewith produced I 
find one Blazins binder and two Singer adjustable binders, but am 
unable to produce samples. 


The'sample produced offered in evidence, and the same is marked 
Complainant’s Exhibit No. 1, Nov. 12th, 1881. J. A.S., master, &c. 


Q. 6. Have you also, in compliance with the order, produced the 
books, papers, and invoices showing the number of folding guides 
sold, purchased, manufactured, or given away between the said 
dates by you or your firm ? 

A. I have produced and here produce the vouchers or invoices 
as called for with the exception of the years 1872, ’3, 4, and ’d, 
which, to the best of my belief, have been long since destroyed. I 
also produce sale books from December 10th, 1872, to October 5th, 
1879, which, to the best of my knowledge and belief, contain a rec- 
ord of all the binders sold by us during that time. 


Complainant’s counsel offers in evidence the invoices in question, 
and the same are marked Complainant’s Exhibit Invoices A, B, C, 
D, E, F, G, H, I, J, and K, November 12th, 1881. J. A.S., master, 
&e. 


66 Complainant’s counsel also offers the sales books produced 
and the same are marked Complainant’s Exhibit Sales Books 
1, 2, 3, 4, 5, and 6, November 12th, 1881. J. A.S., master, &c. 


Q. 7. In your sales book and invoices there are charges of “ Key- 
stone sets.” What do those sets consist of? 
A. Part of the time they contained three hemmers and a binder. 


‘ 
wg ut eae fi “pith igo Me ish Pan tA ae BE Ss a ag) i 
ae ok OR % TE NS SE, Se 3, 2 ee : Ppa ere a da 5 el <i a S Rei Sa Seok a pty a, sie + oo win me. 
So Bas a atl Sit ns a ORS 5 RS ne xi oa 4 oo 3 os Cun, bch se i thy ~ . * 
i Boom Sad z RD Ae he ee eR A: ERS ge Py By Re dae Cy SA Wa cee «ft % Nee. Sy 
a ie SSS ta rsh a EE hae: Re PS eT ee ee ae BRN ed Poa ts Fel = 


ABBIE B. CLARK, EXECUTRIX, &C., VS. GEO. H. WOOSTER. 30 


Defendants’ counsel states that this witness has already produced- 
before the master all of the books required by the master’s order, 
But, as a rule, four hemmers and a binder. On some of the invoices, 
to the best of my recollection, the binders were left out. 


Adjourned, by consent, to Tuesday, November 15th, 1881, at 11 
o'clock a. m. 
New York, November 15th, 1881—11 o’clock a. m. 
Met pursuant to adjournment. ie 
Present: Counsel as before. 
Adjourned by consent to Tuesday, November 22d, 1881, at 11 


o’clock a. m. 
New York, December 12th, 1881—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


ALLEN SCHENCK’s direct examination continued: 


Q. 8. What connection, if any, have Johnson, Clark & Co. now, 
or what connection have they had heretofore during the period of 
this accounting, with the Gold Medal Sewing Machine Co.? 


67 Objected to by- defendants’ counsel, as the Gold Medal 
Sewing Machine Co. are not parties to this suit. | 
Overruled. Exception. 


Defendants’ counsel instructs the witness not to answer the ques- 
tion. 


A. I decline to answer. 

Q. 9. Have you furnished them during the period of this account- 
ing or have you paid for Keystone hemmers for them ? 

A. We furnished them some hemmer sets. 

Q. 10. Is there any charge upon your books of any such item or 
items ? 

Defendants’ counsel objects to this question as inquiring for trans- 
actions with a company not a party to this suit, and that complain- 
ant is only entitled under this accounting to the number of binders ; 
and also for the reason that the books have been produced for the 
inspection of complainant’s counsel. 


Overruled. Exception. 


A. We always make it a point to get our pay for what we sell, and 
a charge was either made direct, or we received our pay in some 
other way. 

Q. 10. Question repeated. | 

A. The probability is that the hemmer sets sold to the Gold Medal 
Sewing Machine Company were charged on our day book, if they 
are not found charged on our sales book. 

Q. 11. Please look at the books referred to, and point out any such 
charge? 

A. I can’t do that without looking over the books. 
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and that they have been subject to the examination of complain- 
ant’s counsel for a long while, and that complainant’s counsel has 

had made by the master, from said books, a complete record 
68 of such transactions as related to binders, giving dates of de- 

livery and the names of the parties towhom they were de- 
livered, sent, or charged, and that, if complainant’s counsel wishes 
to examine this witness upon the books, he is ready to answer any 
question regarding any specific item that he may be inquired of by 
complainant’s counsel. 


Q. 12. You state, in answer to Q. 11, that you cannot answer it 
without looking over the books. Please look over the books and 
then answer it. 


Defendant’s counsel repeats the remarks he made at the end of 
the last question; but, if the master insists upon an answer to this 
question, defendant’s counsel states that, inasmuch as the complain- 
ant’s counsel occupied about three weeks in going through the books, 
defendants’ counsel asks that this hearing be adjourned for three 
weeks in order to give this witness an opportunity to answer the 
question. 


Complainant’s counsel states that if the defendants had made a 
return and a sworn statement, as ordered and requested by the master 
under date of October 8; 1881, he would at this moment be prepared 
to answer this question. 


Defendants’ counsel in reply states that the witness has produced 
a full and complete statement, made and signed and sworn to by 
him, and that aflerwards, at the special request and order of the 
master, he preduced all his books relating to the transactions of this 
defendant in binders. 


A. I will within a week. 
Q. 13. Please look at Complainant’s Exhibit Invoice H, Novem- 
ber 12, 1881, J. A. S., master, which is as follows: 


69 _ “ PHILADELPHIA, May 26, 1879. 


Messrs. Johnson, Clark & Co. 


Bought of John G. Rowell, manufacturer and dealer in genuine 
parts, needles, attachments, oils, novelties, &c. 

Oftice and salesroom No. 1210 Market St. 

10 gross Keystone hemmers sent to 30 Union Square, New York. 

104 gross Keystone hemmers sent toGold Medal Sewing Machine 
Co., $183.00. 

This bill paid by enclosed check. 

Please receipt. 

Return by first mail. 

JOHNSON, CLARK & CO., 
New York.” ° 


Rec’d payment. J. G. ROWELL, 


N. 
“June 24, ’79. 
Accept thanks.” 
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And state exactly what connection the defendants have with the ~ 
Gold Medal Sewing Machine Company, or the Gold Medal Sewing 
Machine; that is, whether they are their agents, or whether owned 
by them, or what? 

A. The Gold Medal Sewing Machine Company is a company duly 
organized under the laws of the State of Massachusetts, and manu- 
facture New Home, American National, and Home Shuttle Sewing 
Machines. Johnson, Clark & Company are a firm doing business 
in the city of New York, and buying sewing machines from the 
Gold Medal Sewing Machine Company. 

Q. 14. Question repeated. 


Defendants’ counsel objects to this question as having been al- 

ready answered in full. But if, as complainant states, that he wishes 

to know in answer to the question any private relations exist- 

70 ing between the Gold Medal Machine Company and Johnson, 

Clark & Company, other than already stated in his last answer, 

that the question is not only improper, but irrelevant ; and defend- 

ants’ counsel instructs the witness not to answer any further than 

he has done, unless by order of the judge having Jurisdiction in this 
case. 


Overruled. Exception.’ 


A. I decline to answer. 

Q. 14. What part of the question do you decline to answer ? 

A. I decline to answer about the ownership. 

Q. 15. Why ? 

A. Because it is irrelevant to the case. 

Q. 16. If the master decides it to be relevant will you answer ? 

A. Yes. Johnson, Clark & Co. are not the owners of the Gold 
Medal Sewing Machine Co. 

Q. 17. Are they not the owners of all the stock of that company, 
or a majority of it, and do they not control it ? 


o 


Defendants’ counsel objects to the question for the reason that it 
is calling for private matters between parties who are not defendants 
in this suit, and as being improper and irrelevant. And defendants’ 
counsel instructs the witness not to answer unless ordered by a court 
of competent jurisdiction. 


Overruled. Exception. 


A. I decline to answer. 
Q. 18. Do you decline because Johnson, Clark & Co. defendants, 
do own and control the Gold Medal Sewing Machine Co. ? 


The same objection and same instruction to witness not to answer. 
Same ruling. Same exceptions. 


A. I decline to answer because Johnson, Clark & Co. do not own 
and control the Gold Medal Sewing Machine Co. 

71 Q. Do you mean to swear that Johnson, Clark & Co. do not 
own or control it? 
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The same objection and same instruction to the witness. 
Same ruling and exception. 


A. I decline to answer. 

Q. Why? 

Same objection and same instruction, as the record shows it is 
enquiring about private matters and has nothing to do with this 
cause, and for that reason the witness has been instructed to decline 
to answer. 


The same ruling and exception. 


A. I decline to answer. 
Q. Who is the president and treasurer of the Gold Medal Sewing 
Machine Co. ? 


Same objection and instructions. Sustained. 


Q. Are any of the defendants president or treasurer of the Gold 
Medal Sewing Machine Co. ? 


Same objection and same instruction to witness hot to answer. 
Sustained. 


Q. Do the defendants own or control the American National Sew- 
ing Machine Company, referred to by you in answer to question 13, 
as being manufactured by the Gold Medal Sewing Machine Co. ? 


The same objection, and further for the reason that this suit is 
not against these defendants as manufacturers or dealers 1n sewing 
machines, and the witness is again instructed not to answer. 


Adjourned to Monday, December 19th, 1881, at 11 a. m. 
Adjourned to Tuesday, January 3, 1882, at 11 o’clock a. m. 
72 New York, January 3, 1882—11 o’clock a. m. 


Met pursuant to adjournment. 


Present: Andrew Comstock, Esq., of counsel for complainant. 
Adjourned by written consent to Monday, January 9, 1882, at 11 
o’clock a. m. 


United States Circuit Court, Southern District of New York. 


GEORGE H. WoostTER vs. ANDREW J. CLARK ef al. 


It is hereby consented that the hearing on accounting in this ac- 
tion be adjourned to Monday, January 9, 1882, at 11 o’clock a. m., 
without prejudice. : 

New York, January 3, 1882. 

ANDREW COMSTOCK, 
Complainant’s Solicitor. 
E. L. SHERMAN, 
Per W. H. HICKS, 
Defendants’ Solicitor. 
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73 United States Circuit Court 


GEORGE H. Wooster vs. ANDREW J. CLARK and others. 


Having adjourned by consent to January 14, 1882, at 11 a. m. 


New York, January 9, 1882. 
ANDREW COMSTOCK, 
Complatnant’s Solicitor. 
E. L. SHERMAN, : 
H. 


New York, January 17th, 1882—1 o'clock p. m. 


Met pursuant to adjournment. 
Present: Counsel for respective parties. 
Adjourned to Friday, January 20, 1882, at 1 o’clock p. m. 


74 New York, January 20, 1882—1 o’clock p. m. 


Met pursuant to adjournment. 
Present: Counsel for respective parties. 


United States Circuit Court, Southern District of New York. In 
Equity. 
GEORGE H. WoostTER vs. ANDREW J. CLARK et al. 


oo 


In re the accounting before John A. Shields, Esq., master, &c. 


It is hereby stipulated and agreed as follows: 
Defendants admit that they have purchased and disposed of fif- 
teen thousand binders or improved folding guides (15,000), covered 
by the decree herein, and in consideration thereof complainant 


ceived by defendants from binders or improved folding guides. 
Complainant will rely upon such proof of damages as he is able 
to show in place of profits. 
Defendants are not to be restricted in their proof that complain- 
ant has not received any damage, or to any other defense they are 


entitled to before the master. 
: ANDREW COMSTOCK, 
Complainant’s Solicitor. 
E. L. SHERMAN, 
Defendants’ Solicitor. 


® 


New York, January 20, 1882. 


GEORGE H. Wooster, the complainant herein, being called’ and 
duly sworn, testified in his own behalf as follows: 


75 Q. 1. Are you the complainant in this action ? 
A. Iam. 

Q. 2. Have you sought under this patent reissue No. 5180, set 
forth in the decree in this action, to maintain your monopoly b 
granting licenses to manufacturers and users of the improved fold- 
ing guide described in said patent ? 


Objected to as leading. 


waives all further examination of witnesses as to any profits re- 
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A. I have, and granted licenses to a number who have been deal- 
ing in the same. 

Q. 3. What was the rate of charge for licenses that you have 
granted, or, in other words, what was your license fee? 


Objected to, as if any licenses were granted they should be pro- 
duced and they will show for themselves what the fee was, if any 
such fee was paid. 

Objection overruled and exception taken. 


A. My standard license fee was ten cents (10c.) for each folding 
guide purchased, made, or sold, or given away for domestic purposes 
only, meaning for family use, and not in any business or manufac- 
turing establisment. 

Q. 4. To whom have you granted such licenses; please name 
some of them ? | 

A. The Palmer Manufacturing Company, Wilcox & Gibbs Sewing 
Machine Company, The Grover & Baker Sewing Machine Company, 
The Victor Sewing Machine Company, and the Domestic Sewing 
Machine Company. 

Q. 5. Were such licenses granted to such companies granting 
them a privilege to sell for domestic purpose only, binders or im- 
proved folding guides covered by the decree in this aetion, and sub- 
stantially like Exhibit 1, produced by the defendants, and like Ex- 
hibit A, before the court in this action on final hearing ? 


Objected to as secondary evidence. 


A. The binders or folding guides licensed were precisely the ex- 
hibits referred to in the question. : 
76 Q. 6. Have you a license or copy of license with you such 
as Is referred to in the Q. 4? 
A. I have, and now produce it. 


Com plainant’s counsel offers the same in evidence, and it is marked 
Complainant’s Exhibit. Copy of licenses heretofore referred to by 
complainant, January 20, 1882. J. A.S., master, etc. 


Cross-examination by Mr. SHERMAN: 


X Q. 7. When did you first come into possession of the Douglas 
patent upon which this suit is based ? 


Objected to as immaterial, and as having been proved and shown 
before the.court at final hearing. Objection overruled, and excep- 
tion taken. 


A. Shortly after December 10th, 1872, as it was reissued on that 
date to me. 

X Q. 8. What was the date of the assignment of Alexander Douglas 
or the owners of that patent to you ? 

A. The extended patent was assigned to me shortly after the 5th 
day of October, 1872. 

X Q. 9. At that time of the assignment were there any outstand- 
ing licenses of any nature, or any suits pending under the Douglas 
patent as extended or in its original furm and numbered 21,659? 
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Objected to as immaterial. Objection overruled, and exception 


taken. 


A. I was not the owner of the patent before and can’t state what 
Mr. Douglas had done, fully ; but I know he had granted some 
licenses under the original patent. 

X Q. 10. When you purchased this Dougias patent did you receive 
an assignment of these licenses you have referred to? 

A. I did not. 

77 X Q. 11. Why not? 

A. I did not require any assignment of licenses under a 
patent that I owned myself. The parties who had the licenses were 
not within my knowledge, and I had no reason to ascertain who 
they were. 

X Q. 12. At the time of your purchase of this patent did Mr. 
Douglas or the owners of the patent at that time inform you who 
had licenses under that patent, the amount to be paid as royalty, or 
produce you a copy of each and every such license? 


Objected to as immaterial and irrelevant, as that patent was sur- 
rendered and the present one issued. 


A. I don’t think they did. 
X Q. 13. When you purchased this patent, which you say was 
shortly after October 5, 1872, who, if any one, held a licens? under 
that patent? 


Same objection. 


A. There were several, I was told, to whom Mr. Douglas had 
granted licenses under the original patent and during the original 
term for individual use in manufacturing establishments. Ido not 
remember their names. I was a licensee myself under the original 
patent. There are some others mentioned in the record filed with 
1 bill in this case; of my own personal knowledge, I know of no 
others. 

X Q. 14. Will you produce a copy of the license granted to you 
by Alexander Douglas? 


Same objection. 


A. I cannot; I have not seen it for years. 
XQ. 15. Under the license granted you by Alexander Douglas 
did you ever manufacture any binders on your account? 


Same objection. 


A. I made what I used in my business. 
X Q. 16. Question repeated. 


Same objection. 


78 A. Same answer. I only made what I used in my business, 
but none for sale before or after I owned the patent. 
X Q. 17. Will you swear that you ever made one binder under 
that license? 


Same objection. 


6—268 
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A. Personally, no; but I caused binders to be made by my ma- 
chinist, which I used in my business. 

X Q. 18. How many such binders have you caused to be made; 
what business were you in, and did you ever sell any such binders 
under your license? 


Same objection, except as to the last clause. 


A. I suppose I had made as many as fifty ; I was in the ruffling 
business ; 1 never did sell any under the license. 

X Q. 19. With whom were you associated in the ruffling business 
at that time? 

A. With my wife. 

X Q. 20. Who manufactured these binders under this license? 


Same objection. 
i 


A. The machinists who were employed in the factory—Thomas 
Robjohnsome, Edgar Carey, Wm. Walker, and perhaps one or two 
others. 

X Q.31. What was the date of this license, as near as you can now 
remember, and by whom was it granted? 


Same objection. 


A. About 1862; I think by Douglas and Sherwood. 
X Q. 22. What royalty, if any, was you to pay under this license? 


Objected to as immaterial and improper, and not having any ref- 
erence to anything at issue in this matter. 


A. If I remember right, I obtained a shop-right for $25.00. 
79 X Q. 23. What do you mean by a “shop-right ”? 
A. The right to make and use what we required in our 
factory only. 
X Q. 24. How long did you continue to manufacture or use bind- 
ers under that shop-right? 


Same objection. 


A. We continued to manufacture and use under that license unti! 
the expiration of the original patent, when it ceased. 
X Q. 25. From whom did you purchase this Douglas patent? 


Objected to as immaterial and already proved in the case at final 
hearing. 


A. I purchased the extended — from Alexander Douglas. 


X Q.26. When you purchased this shop-right, what kind of busi- 
ness were you engaged in? 
Obj. as already answered. 


A. I have answered that already—in the ruffling business. 


X Q. 27. Where? 
Obj. to as immaterial. 
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A. At that time in Thirty-third street, between Ninth and Tenth 
avenues. 

X Q. 28. What connection did the binder have with your busi- 
ness? 


Obj. to as immaterial, irrelevant, and improper. 
A. We bound rufflers with the binder. 


X Q. 29. How long prior to the date of your shop-right under this 
binder patent did you use binders in your business? I mean bind- 
ers of any description. 


Obj. to as immaterial. 


A. We used the Douglas binder about two years before, and no 
other. 
80 X Q. 30. Had you ever seen or known of what is called the 
Sweet binder at the time you took your shop-right? 


Obj. to as immaterial. 


A. I don’t remember. We had no use for a Sweet binder in our 
business. 

X Q. 31. Then you did know what the Sweet binder was, at that 
time? 


Same objection. 


A. I knew at that time of binders which folded in the centre 
only; but do not think I. knew that that was the Sweet invention, 
at that time. 

X Q. 32. Please look at the sample now shown you, and marked 
Defendants’ Exhibit, Sample No. 2, W. C. W., examiner, and state 
whether or. not the edges of the binding thereon shown differ_as to 
their turning in at the edges, if at all; and if yea, wherein, from 
the edges of binding turned in by the binder of the Douglas patent, 
under which this suit is brought. 


Obj. to; first, that there is no such exhibit in this case; and, 
second, that the witness is not shown to be an expert in such mat- 
ters, and that testimony showing the capacity and capability of the 
Douglas binder is wholly immaterial and improper in the matter 
of the accounting before the master; and, further, as neither tending 
to prove or disprove damages. 


Adjourned to Monday, January 23d, 1882, at 1 o’clock p. m. 
81 New York, January 23, 1882—1 o’clock p. m. 


Met pursuant to adjournment. 
Present : Counsel for respective parties. 


oe 


The cross-examination of GeorGeE H. Wooster, Esq., continued 
by E. L. SHerman, Esq. 


Objection sustained and exception taken. 
Adjourned to Tuesday, January 24, 1882, at 1 o’clock p. m. 


ree ve peice 5 


RA A OT a ee gy he EI Dt RE ie? | SRIAR EN eee ee een . oi Shyam: bie. lk). 96 pay Sage ss Be ee rs Aah PD Pap 
8 vr F : ih F os oe SS Sel ' SL sik ge iN “ Si 3 Tee ve AO Fa Teor ise Mob at ae ape en 
; ™ ai re J 8 " } aa " = = A > Ae ie by ) >i Lid: Ri gs i ie pap 4 ; a he gt ‘ at foe ae \ . ta . PS Fi Be ae Poses. es og 
<ieilt * bar ac te a! | Re eee eu we pe we Se eS West hd: ; ; oe Xe Renaee aE 
: i Series rEUe Toes rs 4 ,, 3 = ee Pt % 
; . ~ : - 


ASR te eet i ting 
» eee el RRP eee Mee. eee eee eet eee Rete Wee we cele tad 


44 ABBIE B. CLARK, EXECUTRIX, &C., VS. GEO. H. WOOSTER. 


I think the last above-named objection was properly sustained. 


January 28, 1882. 
SAM’L BLATCHFORD, 
Circuit Judge. 


New York, January 28, 1881. 


Present: Counsel for respective parties. 

X Q. 33. Please look at defendants’ “ Exhibit Sweet Binder” now 
shown you, and state whether or not said binder will perform the 
same work and accomplish the same result as the binder shown and 
described in the Douglas patent and suit; and; if so, will you give 
your reasons therefor. 


Objected to, as there is nothing to show that that exhibit isa 
Sweet Binder ; that the witness has not been shown to be an expert 
in such matters, and that it is immaterial, as-any answer to such 
question neither tends to prove or disprove damages, and also, the 
question is one properly determined at final hearing. 

Defendants’ counsel in reply state that the witness has already 

been examined as an expert in this case,and that it is offered 
82 as a binder of prior date to the Douglas binder in mitigation 

of any damages complainant might show in view of the 
stipulation entered into by these parties, dated January 20th, 1882, 
and filed before the master. 

Complainant’s counsel states that there is nothing to show that 
the said instrument or exhibit was just made, or made long subse- 
quent to the date of the Douglas patent, and that such exhibit is 
evidently not a Sweet binder. 


Defendants’ counsel, in further reply, states that unless he proves 
the exhibit to be a Sweet binder that it will have no bearing in this 
case. 


Complainant’s counsel continues to object as before, and, further: 
that the question in regard to the Sweet binder, not anticipating the 
Douglas folding guide, has already been decided by this court on 
final hearing. 

NEw York, January 30th, 1882—2 o’clock p. m. 

Met pursuant to adjournment. 

Present: Counsel as before. 


Defendants’ proposal of testimony : 


A stipulation has been filed in this matter before the master, 
wherein the complainant waives profits, and will rely upon such 
damages as he can prove, and has offered in support thereof an at- 
tempt to prove an established license fee. 

In the same stipulation it was agreed that defendants should not 
be restricted in their proof that complainant has not received any 
damage, or to any other defense they are entitled to before the 
master. 

Now, defendants propose to cross-examine the present wit- 
83 ness, who is the complainant in this case, and who acted as 
expert in the taking of testimony for final hearing, not only 
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in regard to the question of an established license fee, but also 
whether or not the Sweet patent (which is anterior in date to com- 
plainant’s patent) and work done upon such Sweet binder, a sample 
of which will be produced and proven, is not substantially the same 
in result to that obtained by the use of complainant’s binder; also 
regarding any other patent, it being for the purpose of showing be- 
fore the master that if complainant fails to establish a license fee, 
within the judgment of the master, that this testimony would go 
towards diminishing any claim for damages complainant might 
have, unless otherwise proven. 

Defendants also propose to offer proof, on their ow) part, upon 
the same points. 

New York, January 30, 1882. 

E. L. SHERMAN, 
Solicitor and of Counsel for Defendants. 


Complainant’s counsel states that no objection is made to any tés- 
timony that is or may be offered touching the question of an estab- 
lished license fee, nor to any other testimony relating to any other 
defense they are entitled to before the master; but complainant’s 
counsel does object to any testimony. intended to indicate that the 
defendants’ binders do not embody the inventions described and 
claimed in the complainant’s patent as incompetent, for the-reason 
that the question of infringement by! purchase, use, or sale of such 
binders was the subject of evidence prior to the entry of the inter- 
locutory decree herein, and the question of infringement of binders 
of precisely the same construction as those put in evidence prior to 
the decree, and upon which the decree was made, is no longer open 

to be contested. 
84 That the license fee of complainant is proved for the 

binder as patented by Douglas as a whole, and if a patent ex- 
isted before the date of the Douglas patent which would fold in the 
centre only, as did the Sweet patent, that would certainly not tend 
mitigation of damages, especially as Douglas expressly disclaims the 
Sweet patent and all antedating patents for binders, and confines 
‘himself to a binder which folds upon twoor more lines. Complain- 
ant’s counsel also objects to any testimony being taken to show 
that the Sweet, or any other antedating patent set forth in de- 
fendants’ answer herein, will perform all the functions of the Doug- 
last patent, as that relates to the subject of the validity of the patent, 
and has been heard and decided upon final hearing, and as no 
longer open to be contested. 


Adjourned to Tuesday, Jan. 31, 1882, at 2 o’clock p. m. 

New YorK, January 31, 1882—2 o'clock p. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Defendants’ counsel, in reply to complainant’s counsel, says: 
That he does not propose to offer, nor has he proposed to offer, any 
testimony that defendants’ binders do not embody the invention de- 
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scribed and claimed in complainant’s patent, as he understands that 
that was embraced in the interlocutory decree of the court declaring 
them to be an infringement, but defendants’ counsel does pro- 
pose to show that the Sweet patent binder would accomplish the 
Same work by substantially the same means as that of com- 
85 plainant’s patent; further, that Douglas, in his patent, in 
referring to the Sweet patent and others, whether as a dis- 
elaimer or otherwise, spoke of them as binders that folded only on 
the centre; whereas defendants claim that these binders not only 
folded upon the centre but also turned in the two edges, as was done 
by the Douglas binder, and that for this reason defendants claim the 
admission of the evidence in mitigation of damages, and not in any 
way to affect the validity of complainant’s patent as a whole, but 
merely to limit any claim for damages under it. 
Objections sustained and exception taken 
I think the objection was fully sustained. 


Jan. 31, 1882. 
SAM’L BLATCHFORD, 
Circuit Judge. 


The master adjourns the further hearing in this case to Friday, 
February 3, 1882, at 1 o’clock p. m. 


New York, February 3d, 1882—1 o’clock p. m. 


Met pursuant to adjournment. 
Present: Counsel for respective parties, also George H. Wooster, 
Esq., the complainant. 


The examination of George H. Wooster, Esq., continued by E. L. 
SHERMAN, Esq. | 


X. Q: 34. After the purchase by you of the Douglas patent did 
you or not bring suits in equity against alleged infringers of the 
patent? 

Objected to as immaterial. Overruled. Exception. 


A. I did. 
86 X Q. 35. After those suits were brought were any of them 
settled ; and if so, which ones ? 

A. There were a great number settled, and I think all that I 
brought within five years after the reissue were settled. The parties 
against whom suits were brought is a matter of record; I don’t re- 
member the names now. 

X Q. 36. Give the names of such as you can remember ? 

A. Kurscheedt, King & Co., G. Sidenburg & Co., H. B. Claflin & 
Co., A. M. Luchs, D. B. Babcock & Co., E. S. Mills & Co., Lowenstein 
Bros., G. Simon & Co., Rothschild Bros. & Gutman, Stringfield, 
Einstein & Co., and a good many others. I can’t remember all 

X Q. 37. Will you please mention the names of the parties against 
whom you brought suit or suits, after five years from the date of the 
reissue, as referred to in your answer to X Q. 3d, and with whom 
you made settlement, if any ? 
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Objected to as not an enquiry which any answer would show a 
different license fee as has already been proved. 


Overruled. Exception. 


A. I don’t remember the dates and the particular suits that were 
brought. | 

X Q. 88. State which of those that you can remember ? 

A. It is a matter of record in this court, the records of which are 
in this building, easily attainable, and I prefer that the record should 
show, speak for themselves, as they are the best evidence; and if 
I should state from my memory I might be mistaken on account of 
the great number of suits that have been brought from time to time. 
I can’t remember when these suits were brought. 

X Q. 39. Will you give, as near as you can now remember, the 

names of the parties against whom you have brought suit on 
87 this Douglas patent within the past five years in which settle- 
ments have been made. 


Objected to as immaterial in its present form. 
Sustained. Exception. 


X Q. 40. Did you or not bring suit under the Douglas patent 
against the Davis Sewing Machine Company ? 


oe & 


Objected to as immaterial. 
Overruled. Exception. 


A. I brought two suits against the Davis Sewing Machine Com- 
any, in conjunction, one under the Pipo patent, and one under the 
ouglas patent. I settled both cases for the round sum of $2,000. 

X Q. 41. What proportion of that $2,000 went to the Douglas 

patent ? 


Objected to as immaterial,as any answer will not show or tend to 
shaw any license fee. 


Overruled. Exception. 


A. There was no particular sum mentioned or agreed upon for 
either patent, but a lump sum was paid in settlement of both. The 
statements of the company, both concerning the number of rufflers 
and binders that they had sold, and taking into consideration the 
question of their responsibility as stated by them, caused me to con- 
sider this a very excellent settlement. They led me to believe it 
was that or nothing, as they told me they had mortgages on their 
property for nearly half a million of dollars. 

Q. 42. Do you mean that at the time of the settlement with the 
Davis Company you considered them pecuniarily irresponsible ? 


Objected to as fully answered in previous answers; and also 
further objected to as immaterial. 


Overruled. Exception. 
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A. From representations made to me I was led to understand that 


it was matter of doubt. 
88 X Q. 43. (Question repeated.) 


The same objection. 


A. I was told that the company had made no money; that they 
were largely involved by mortgages, and the question was under 
discussion as to whether they should continue of disband. The in- 
ference I drew was that they need not pay their debts unless they 
wanted to. 

X Q. 44. My question is, did you consider them irresponsible at 
the time of the settlement—not what you heard or what was told 
you ? 


The same objection. Overruled. Exception. 


A. I have said all I wish to say on the subject. 

X Q. 45. Then you refuse to answer, do you ? 

A. I think I have fully answered the question and given the rea- 
sons for the inference that I drew, and do not wish to make a state- 
ment which might, perhaps, be unjust to persons who, I think, dealt 
justly with me. 

X Q. 46. Then, if I understand you, your “ inference” is that you 
did not consider them responsible at that time, is that so? 


Objected to as already answered. He stated what his inference 
was to a certain extent. He stated what representations were made 
to him, and stated that was the reason why he accepted that sum ; 
and further objected to as calling for an opinion or belief which 1s 
not evidence. 


Sustained. Exception. 


X Q. 47. When was this settlement made ? 

‘ew think in the year 1880, perhaps in 1881; I am not positive 
which. 

X Q. 48. Were both suits settled at the same time, and one receipt 
given for them ? 

A. Yes, sir; for both branches of the question. 

X Q. 49. Was there, or not, anything said as to what proportion 

should go to the Douglas patent? 
89 A. Nothing whatever ; a lump sum was paid in settlement 
of the litigation. 

X Q. 50. Was there any statement made to you by anybody as to 
the number of binders that had been sold by the Davis Company 
for which you held them responsible ? 

A. Yes. The first offer they made was $500 to settle the litigation 
under both patents, and their statement was that that was more than 
the license fee would amount to, taking into consideration the num- 
ber of both kinds of attachments sold. 

X Q. 51. Did you at that time, or at any other time, claim an 
number of binders as having been sold by the Davis Company; and, 
if so, how many ? 
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A. I don’t think I did. I don’t think I could, for I had no data. 
whatever to go by. 

X Q. 52. By whom was this offer of $500 made ? 

A. I don’t remember now. I think either by Mr. Gordon or Mr. 
Bagley or Mr. Johnson or Mr. Dane. The thing has passed out of 
my recollection as to which. 

X Q. 53. With whom was the final settlement made ? 

A. John Dane, Jr., Esq. 

X Q. 54. Did the $2,000 which you have mentioned include costs ? 

A. It included a settlement of the whole litigation, as I have be- 
fore said. The costs were inconsiderable, but it included everything. 

X Q. 55. Did you or not bring suit under the Douglas putent 
against the Singer Manufacturing Company ? 

A. I did. 

X Q. 56. How was that suit settled, if at all, and when ? 

A. It was settled by the payment of $25,000 on the 8th of July, 
1880. The money was all paid. 

X Q. 57. During what years did you claim that the Singer Manu- 
facturing Company had used the Douglas Patent or invention, for 
which they paid you $25,000 in settlement of the suit ? 

90 A. I didn’t make any claim as to any number of years. 

X Q. 58. When did you claim that their infringement 
began ? oe 
A. I didn’t make any claim of that kind. 

X Q. 59. What was your own opinion about it? 


Objected to; opinions are not evidence. Sustained. Exception. 


X Q. 60. Was there any testimony taken in the Singer suit under 
the Douglas patent? 


Objected to as immateria). Sustained. Exception. 


X Q. 61. Did you or not, at any time, claim any special number 
——— that the Singer Manufacturing Company had made or 
sold ? 

A. I don’t think I did. 

X Q. 62. Did you not make claim to some one of the officers of 
the Singer Manufacturing Company that binders embracing the 
Douglas invention had been sold or given away with nearly every 
family sewing machine sold by them during the time vou owned 
the Douglas patent? : 

A. Certainly not. I did not hear of their dealing in these bind- 
ers until some years after 1 had owned the Douglas patent. 

X Q. 63. Did you ever make any such claim for any period of 
time? 

A. I may have, in conversations concerning settlements, said that 
for two or three years before the suit was brought that I had under- 


stood they had disposed of the binder with most of the family ma- 


chines; but I can’t state positively as to what was said, as there 
was a great deal of talk on both sides before settlement was accom- 
plished. 

X Q. 64. With whom was this settlement made? 
7—2U5 | 
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A. With Mr. McKenzie, vice-president of the Singer Manufactur- 
ing Co., finally. re as 
X Q. 65. Were you paid the $25,000 at one time in cash? 


Objected to as immaterial. Sustained. Exception. 


91 X Q. 66. Did you or not bring suit against the Domestic 
Sewing Machine Co. under this Douglas patent? 


Objected to as immaterial. 


A. I did. 

X Q. 67. When was that suit settled, if at all, and for how much? 

A. I don’t remember the year; but it was settled upon a state- 
ment of the number of binders disposed of by them at 10 cents 
each. 

X Q. 68. When was this settlement made and by whom, as near 
as you can now recollect? 

A. I don’t remember the year, as I have said, and I don’t remem- 
ber whether the settlement was made with Mr. Dane or Mr. Gordon. 

X Q. 69. What amount of money was paid in settlement of this 
suit ? 

A. I think it was for 6,000 or 7,000 binders, and the amount 
paid was $600 or $700; I don’t remember the amount exactly. 

X Q. 70. Was the “statement” of the number of binders made 
or sold by the Domestic Co. in writing, and, if yea, by whom was it 
signed, if you remember? 

A. I think it was in writing, but I don’t remember by whom it 
was signed for the Domestic Sewing Machine Co. 

X Q. 71. Was the settlement with the Domestic Sewing Machine 
Co. made before or after the expiration of the reissued patent in 
suit ? 

A. Before. 

X Q. 72. About how long before? 

A. Perhaps a year or two. 

X Q. 73. Did you or not make settlement with the Wheeler & 
Wilson Manufacturing Co. for infringement of this Douglas patent, 
and, if vea, when? 

A. I did not. 

X Q. 74. Did you or nut make any demand against said Wheeler 
& Wilson M’f’g Co. for an alleged infringement of this Donglas 
patent? 

A. I did not. 
92 X Q. 75. Did you or not bring suit under this Douglas 
patent against the Howe Sewing Machine Co. 

A. I did. 

X Q. 753. Was that suit settled ; and if so, when? 

A. It was about a year and a half, or two years ago. 

x @. 76. Was it before or after the expiration of the reissue in 
sult! 

a It was about the expiration of the patent, and I think shortly 
alter. 

X Q. 77. With whom was that settlement made? 
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A. The Howe Sewing Machine Co. by Mr. Avery, the treasurer of 
the compan 
X Q. 78. How much was paid in settlement of that suit? 
A. In the neighborhood of $1,200. 
X Q. 79. How many binders did that settlement include? 
A. Mr. Avery said they had not sold 10,000. 
X Q. 80. Did he make a statement in writing ? 
A. I don’t remember. 
X Q. 81. Did you or not bring suit against the Weed Sewing 
Machine Co. under this Douglas patent? 
A. Idon’t think I did. .~ 
X Q. 82. Did you or not bring suit against H. B. Claflin & Co. 
under this Douglas patent in suit? 
A. I have already answered that question ; I did. 
X Q. 83. Will you please point out on the record where you 
answered it. 
A. In answer to X Q. 36. 
> Q. 84. How much was paid by Claflin & Co. in settlement ? 
A. $250. 
X Q. 85. Was any statement of the number of binders made or 
sold by them ? : 
A. I believe they stated they had made and used ten. 
X Q. 6. By whom was that statement made? -* 
A. Mr. William Ferguson, the superintendent of their manu- 
facturing department. 
93 X Q. 87. When was this settlement made? 
A. I think in 1878, with S. J. Gordon. 
X Q. 88. When did you make settlement with Kurscheedt, King 
& Co. under the Douglas patent? 
A. I think in 1874 or ’5. 
X Q. 89. With whom was it made? 
A. Alexander Kurscheedt. 
X Q. 90. How much was paid in settlement? 
A. $1,000. 
X Q. 91. What was their business? 
A. Manufacturers of rufflings. 
X Q. 92. Did they make a statement of how many binders _ 
had made or sold ? 
A. They stated they wished to make and use about forty. 
X Q. 93. What kind of binders did they make and use? 
A. Douglas binders. 4 
X Q. 94. Do you mean a binder exactly like that shown in the q 
Douglas patent? : 
A. I mean they had a right to use any form they saw fit. I never 
saw the binders which they used. 
“ X Q. 95. When was the settlement made with G. Sidenberg & 
o.? 
A. About 1878. 
X Q. 96. With whom was that settlement made? 
A. 8S. J. Gordon. 
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X Q. 97. Do you mean S. J. Gordon, as counsel for G. Sidenberg 
Co.? : 

A. I do. 

X Q. 98. How much was paid in hima ? 

A. I think $500 was the sum agreed upon. 

X Q. 99. Was there a statemeni in writing, or otherwise, as to the 
number of binders they had made or sold ? 

A. This settlement was a little peculiar. They claimed to have 
had a license from the owner of the original patent for forty binders, 
and in a suit Judge Shipman decided that they had a right to use 

those during the term of the extended patent. 
94 The money that Sidenberg & Co. paid me was for what 


additional binders they wished to use to the number of about 
twenty. 


X Q. 100. When was the settlement made with E. M. Luck? 

A. About the same time as with Claflin and septate 

X Q. 101. With whom was it made? 

A. With him or with his attorney. 

X Q. 102. Which? 

A. I don’t remember. 

X Q. 103. Who was his attorney ? 

A. 8S. J. Gordon. 

X Q. 104. How much was paid in settlement ? 

A. $250 

X Q. 105. Was there a statement made, or otherwise, as to the 
number of binders they had made or sold? 

A. There was not. 

X Q. 106. When was the settlement made with D. B. Babcock. & 
Co.? 

A. About two months after the settlement with Claflin. 

X Q. 107. With whoni was that settlement made? 

A. With Mr. Babcock. 

r Q. 108. How much was paid in settlement? 

A. $1,250. 

x Q.109. Was there any statement made in writing, or otherwise, 
as to how many binders they had made or sold ? 

A. They were not makers and sellers; they were makers or 
users. 

X Q. 110. Was there any statement made by them as to how many 
binders they had made and used ? 

A. I think their license was for ten. 

X Q. 111. When was the settlement made with E. I. Mills & Co.? 

A. E. I. Mills & Co. are also makers and users; the settlement 

was made for them by Mr. Gordon, their attorney, for $250, 
95 about the same time as the Claflin settlement, and it was for 
the use of from five to ten. 
X Q. 112. With whom was that settlement made? 


Objected to as already answered. 
A. I have already stated. 
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X Q. 113. How much was paid in settlement of that suit ? 
Objected to as already answered. 


A. I have already stated that. 

X Q. 114. Was there any statement in writing, or otherwise, as to 

the number of binders they had made or sold ? 
_ A. I have already stated Messrs. Mills were makers and users; 
more particularly users, and had no right to sell; and this latter 
statement applies equally to those inquired of since the question 
relating to Claflin & Co. was answered. 

X Q. 115. When was the settlement made with Lowenstein «& 
Brothers; with whom was it made; how much was paid in settle- 
ment, and was there not a statement made in writing, or otherwise, 
regarding the number of binders they had made or sold ? 

A. It was made about the same time with the Claflin settlement 
with Mr. Lowenstein ; $250 was paid. They were users exclusively, 
and the settlement was made upon an agreement to settle with smal! 
users using from five to ten for $250 each, and with large users using 
from ten to twenty each for $500. These settlements, commencing 
with Claflin, were made to shorten or do away with litigation; the 
amounts were paid as lump sums, the parties being members of a 
combination formed fot the express purpose of trying to defeat 
- my claims under this patent. All the parties had been enjoined by 
this court for a long time previous to the settlements. 


96 All of the last. part of that answer commencing with the 

word “ agreement,” objected to, to the close of the answer, ob- 
jected to as irresponsive, and defendants’ counsel requests that it be 
stricken out. Overruled. Exception. 


Adjourned to Tuesday, February 7th, 1882, at 11 a. m. 

New York, Feb. 7th, 1882, at 11 a. m. 
Met pursuant to adjournment. 
Present: Counsel for respective parties. 


The cross-examination of GEorGE H. Wooster continued by E. L. 
SHERMAN, Esq. 


_ Adjourned to Friday, February 10th, 1882, at 11 a. m. 


New York, February 10th, 1882, at 11 o’clock a. m. 
Met pursuant to adjournment. 


Present: A. Comstock, Esq., of counsel for complainant, and E. L. 
Sherman, Esgq., of counsel for defendants. 


The cross-examination of GEorGE H. Wooster, Esq., continued 
by E. L. Sherman, Esq.: 


X Q. 116. You have stated that you brought suit against the 
Davis Sewing Machine Co. under the Douglas patent; when was 
this suit brought and where? 

A. I don’t remember when, but in this district; about four years 
ago} I think. ~~ + 
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X Q. 117. You have stated that you brought suit against 
97 the Domestic Sewing Machine Co. under the Douglas patent ; 
when was this suit brought and where? 


Objected to as immaterial. 


Defendants’ counsel offers the evidence for the purpose of testing 
the credibility of this witness. Overruled. Exception. 


A. I think about the year 1876 in this district. 
X Q. 118. Do you know a man by the name of Samuel L. Barney; 
and, if yea, what business was he in in 1880, if you know? 


Objected to as immaterial and irrelevant, neither tending to prove 
or disprove any matter at issue herein. 


Defendants’ counsel states the question is put for the same reason 
as the previous question. Overruled. Exception. 


A. I know Mr. Barney very well; I do not know what business 
he was in in 1880, personally, but was told that he was connected 
with the manufacture of the Toof ruffler in New Haven. 

X Q. 119. In 1880, or prior to that, was there not in this city an 
association called the Rufflers’ Association or combination? 

A. I never heard of any association or combination of that name. 

X Q. 120. Was there not any association formed for the purpose 
of combining together to defeat your patent on binders and rufflers? 


Objected to as immaterial. Overruled. Exception. 


A. On the binders only, as I understood it, called the American 
Union Protective Association. 

X Q. 121. Did you not obtain from the records of that association, 
or from its secretary, a report of the number of binders that had 
been sold or used by the Davis Co. during one year? 

* <A. I did not know that the association had any records; I 
98 did not belong to it; I didn’t know that it had any secretary ; 
did not know who he was, and did not obtain any informa- 

tion of the kind. 

X Q. 122. When you made your settlement with the Davis Co. 
did you not state to the party with whom you made such settlement 
that you knew of 40,000 binders having been sold and used by the 
Davis Sewing Machine Co. in one year? 

A. I did not; nor anything like it. 

X Q. 123. Have you not sworn in this case upon the testimony 
for final hearing as to different grades of licenses? 

A. I don’t remember. Possibly I did. I have different grades 
of license fees. 

X Q. 124. Will you please mention them ? 

A. For manufacturers’ use my license fee was $50 for the use of 
one binder for one year, $100 for the use of three for one year, $150 
for five, and $250 for ten, payable in advance. And for family use 
only, to be marked and stamped in that way with dates of patent, 
as provided for in my license, for each one purchased, made, or sold, 
or given away by the party taking the license or its agents in the 
United States, the sum of ten cents for each binder. 
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| X Q. 125. Under which class did you consider the parties you - 
have referred to in your answer to X Q. 36? 

A. In the class first mentioned in the last answer. 

X Q. 126. In the testimony which you gave for the final hearing 
in this cause, did you not say that your fee for binders used in man- 
ufacturing business or .disposed of for that purpose was $50 per 
year for each one. | 7 

A. Possibly that is true, as just stated, and for more than one 
the commutation rates just stated. 

X Q. 127. The question is did you not swear it was $50 for each 
binder per year ? 

A. Yes; and I will add further in explanation that I have stated 

that my claim from these defendants was ten cents for each 
99 one sold for family use and $50 for each one per year sold to 
be used for manufacturing purposes 

X Q. 128. By whom was complainant’s Exhibit A made, if you 
know ? 

A. I do not know. 

X Q. 129. Was it not known as the Goodrich binder ? 

A. Not particularly. The Goodrich binder, the Keystone binder, 
= binder made and sold with the diamond sets, are very much 
alike. : 

X Q. 130. Do you not know that binders like complainanit’s Ex- 
hibit A have been manufactured by Mr. Goodrich and by Messrs. 
Powell & Company? 

A. I may say I know it. I have been so informed and believe it. 

X Q. 131. Have you ever brought suit against Goodrich or against 
Powell & Company for infringement of the Douglas patent? 

A. I have brought suit against Powell, although we have never 
been able to serve the papers, although we have often tried. 

X Q. 132. Where was these papers filed ? 

~A. I don’t know that the papers were filed. I know that I swore 
to the affidavit and bill. I have never sued Goodrich, although I 
have written him many letters concerning a negotiation of settle- 
ment. 

"XX Q. 133. Do you know where Goodrich and Powell & Company 
reside or have their place of business? If. so, please state. 

A. I understand Goodrich does business in Chicago and Powell in 
Philadelphia. 

X Q. 134. In what circuit or district were the papers for Powell 
& Company made out for? 

A. Southern district of New York. 

| GEO. H. WOOSTER. 


Sworn before me. 
JOHN A. SHIELDS, 
Master, &c. 


Adjourned to Wednesday, February 15, 1882, at 11 a. m. 
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100 WEDNESDAY, February 15, 1882. 
Present: Coynsel for the respective parties. 
Complainant rests. 
Adjourned to February 17, 1882, at 11 o’clock a. m. 


New York, February 17th, 1882—11 o’clock a. m. 
Met pursuant to adjournment. 


Present: George H. Wooster, Esq., the complainant in person, 
and E. L. SHERMAN, Esq., of counsel for defendants. 


Adjourned by consent to Friday, March 10th, 1882, at 11 o’clock 
a.m. 


New York, March 10th, 1882—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: Counsel for respective parties. 
Abjourned by consent to Thursday, March 16, 1882, at 11 a. m. 


101 Complainant’s Exhibit Copy of Licenses. 


Whereas, certain letters patent of the United States, bearing date 
the Sth day of October, 1858, were granted to Alexander Douglas, of 
the city of New York, for an improved folding guide for sewing ma- 
chines, &c., and whereas (seorge H. Wooster, of said city, has, by as- 
signment from said Alexander Douglas, become sole owner of said 
letters patent, and whereas said letters patent have been extended 
for seven years from October Sth, 1872, and reissued December 10, 
1872, No. 5180; and whereas the Palmer Manufacturing Company, 
who are a corporation organized and doing business under the laws 
of State of New York, party of the second part, is desirous of obtain- 
ing a license to manufacture, sell, and use said folding guides fpr 
itself and its customers: 

Now this indenture witnesseth, that the said George H. Wooster, 
party of the first part, for and in consideration, and in case of the 
due and faithful keeping and performing of each and all of the con- 
ditions, agreements, and admissions hereinafter contained to be kept 
and performed by the said party of the second part, has given and 
granted, and by these presents does give and grant unto the said 
party of the second part, and to such of its customers whose pur- 
chases shall be returned and accounted for to the party of the first 
part as hereinafter stated, license to use such folding guides as are 
hereinafter mentioned, for family use only, and not in any business 
or manufacturing establishment without the written permission of 
said George H. Wooster, his executors, administrators, or assigns : 

First. That is to say, the said party of the second part for itself 


and its successors , covenants and agrees to 
102 pay to the said George H. Wooster as a patent fee or royalt 

the sum of ten cents on each and every one of the said fold. 
ing guides purchased, made, or sold, or given away in the United 
States by it or any of its agents or employees. 
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Second. The said party of the second party agrees to keep full and 
correct books of account of all such folding guides purchased, made, 
and sold or given away by it or any of its agents or employees which 
shall be open to all reasonable inspection of the party of the first 
part, his agents or assignees, and on the first day of each and every 
month hereafter to render to the party of the first part, under the 
oath of one of its officers, and of such employee who has the best 
means of knowing the truth thereof, a full and correct statement of 
each and all of the said folding guides purchased, made, or sold or 
given away in the United States by it—and them not included in 
the last preceding statements, specifying particularly the names and 
places of business of each purchaser; and forthwith to pay to the 
party of the first part, his executors, administrators, or assigns, the 
sum of ten cents each upon and for each and all of the said folding- 

uides so sold as aforesaid. 

Third. At the end of each and every year from the date hereof 
the said party of the first part shall have the right, if he is so ad- 
vised, to change the amount of license fee or royalty to be paid by 
all licensees for each folding guide, and either to increase or dimin- 
ish the same by giving written notice of such intention at least 
twenty days before the 5th day of October in each year, and if such 
notice shall be given then this license shall be from and after such 
date, and be treated as if the amount of license fee specified in said 

notice was specified in this license instead of the sum of ten 
103 ~—cents. In all other respects this license shall—unchanged; but 

said party of the second part may at any time cease the sale 
of said folding guides. 

Fourth. The said party of the second part shall deposit with the 
party of the first part a specimen of the particular form and style of 
— and every folding guide it desires to have licensed under this 

icense. 

Each of such specimen guides shall be marked with the initials of 
the respective parties hereto, and shall be separately and distinctl 
indicated by appropriate names on the back of each copy of this 
- license, and no guide shall be hereby licensed unless an accurate 
sample or specimen of the same be so marked, deposited, and re- 
ferred to. 

The said party of the second part further covenants and agrees 
that during the term of said letters patent it will not purchase, make, 
use, or sell any folding guide or guides containing any of the inven- 
tions described and claimed in said letters patent, without the written 
license of said party of the first part. 

The said party of the second part further covenants and agrees 
that will not contest in law or equity, nor aid or assent or ad- 
vise others to contest in law or equity the validity of the above- 
described patent or any reissue thereof, and that will never refuse to 
pay the party of the first part the licenee fee as set forth, if said 
patent or reissue should be litigated or contested at law or equity by 
other parties. 

If, however, by any decree of the court of final resort said letters 
patent ~_ on due proceedings had, be adjudged and decreed to be 
8—268 | 
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invalid, then and thereafter the obligation to pay license fees there- 
after accruing shall cease and determine. . 
Sixth. The said party of the second part further covenants and 
agrees to mark, stamp, or cast indelibly on each and every 
104 folding guide, hundred made, used, or sold or given away, the 
words “ Patented October 5th. 1868. Reissued December 10th, 
1872. Licensed for family use only.” 

Upon the failure of the party of the second part at any time faith- 
fully to carry out and perform any or either of the said above men- 
tioned conditions and provisions, the said party of the first part, his 
executors, administrators, or assigns may revoke and annul this 
license, in which case this license and all rights and privileges of the 
party of the second part herein shall forever cease and determine. 

It is further distinctly understood and agreed that the party of 
the second part has no right or title of any kind in any folding guide 
itself, which is hereby licensed, such guides are not lawfully made, 
but their sale and use is permitted solely in accordance with the 
provisions of this license and not otherwise, and any other sale or 
use than such as are expressly provided for herein is unlawful and 
an infringement of said letters patent. 

In witness whereof the parties above named have hereunto set 
their hands and seals this fifth day of October, 1872. 

[L. s.] (Signed) 


(Endorsed :) Dated , 1873. George H. Wooster to The Palmer 
Manufacturing Company. License under natent for folding guides, 
dated Oct. 5, 1858; ext’d Sept. 23, 1872 ; reissued Dec. 10, 1872. 


105 Ata stated term of the circuit court of the United States, held 
in and for the southern district of New York on November 
8th, 1882. 
Present: Hon. W. J. Wallace, circuit judge. 


GEORGE H. WoosTeER vs. ANDREW J. CLARK ef al. 


On application of the complainant’s counsel it is ordered, after 
hearing counsel for the respective parties, that this cause be referred 
back to the master appointed herein by the interlocutory decree, for 
the purpose of producing before said master any further evidence 
desired to be produced by either party upon the question of the 
grant by the complainant of an established license fees at the rate of 

ten cents per binder. 7 
106 And it is further ordered that the complainant pay to the 
defendants’ counsel his disbursements for printer’s fees in- 
curred by him by reason of the exceptions filed herein. 

And it is further ordered the master take such evidence & report 

thereon, & on the evidence heretofore taken before him, with all 


convenient speed. 
’ WM. J. WALLACE. 
E. L. SHERMAN, 


Sol. for Def’ts. 


Endorsed: U.S. C.C.,S. D. N. Y. Wooster vs. Clark. Order re- 
ferring cause back to master, &c. Filed in court Nov. 8, 1882. T. 
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107 ‘Ata stated term of the circuit court of the United States 
for the southern district of New York, held in the United 
court-rooms, in the city of New York, on the — day of March, 
1883. 
Present: Hon. William J. Wallace, circuit judge. 


GEORGE H. WoostEeR 
| 
| st 
ANDREW J. CLARK, JOHN W. WHEELER, WILLIAM T. EL.iort, 
ABIJAH FRENCH, & ALLEN SCHENCK. 


On reading and filing the petition of George H. Wooster, the 
above-named complainant, and the consent of E. L. Sherman, thereto 
annexed : 

It is ordered, adjudged, and decreed that the said action be 

108 revived against Abigail B. Clark, executrix, and Rufus D. 
Chase, executor of Andrew J. Clark, deceased, and that they 

be substituted as defendants herein for and in the place of said An- 
drew J. Clark, deceased, and that this cause may proceed against 
said executrix, executor, and the other defendants with the same ef- 
fect as to all future proceedings as if said Clark were now living and 


continued a defendant herein. : 
- ADDISON BROWN. 


Endorsed: U.S. circuit court. George H. Wooster vs. Andrew J. 
Clark. Order reviving action, &. Andrew Comstock, compl’t’s 
-sol’r, 237 Broadway. U.S. circuit court. Filed Mar. 8, 1883. Tim- 

othy Griffith, clerk. 


109 U.S. Cireuit Court, Southern District of New York. 


GEORGE H. WoostER 
ag’ st 
ANDREW J. CLARK, JoHN W. WHEELER, WILLIAM T. ELLIOTT, 
ABIJAH FRENCH, and ALLEN SCHENCK. 


I do hereby state that I am authorized to appear and represent 
Abbie B. Clark, executrix, and Rufus D. Chase, executor of Andrew 
J. Clark, deceased, one of the above-named defendants, and hereb 
consent that the annexed petition of the complainants be granted, 
and an order entered as therein prayed for in this action. 

Dated New York, March 3, 1883. 

E. L. SHERMAN, 


Sol’r for Executor and Executrix & other Defendants. 


110 U. S. Circuit Court, Southern District of New York. 
GrorGE H. WoostER > 
ag’ st 
ANDREW J. CLARK, JOHN W. WHEELER, WitciaAmM T. ELvLiorr 
ABIJAH FRENCH, & ALLEN SCHENCK. 
To the Hon. William J. Wallace, circuit judge of the United States 
for the southern district of New York: 
Your petitioner, George H. Wooster, the above complainant, now 
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comes and shows: That Andrew J. Clark, one of the defendants 
above named, departed this life on or about the 2nd day of Novem- 
ber, 1882, leaving an estate, real and personal, and his last will and 
testament, in and by which he appointed Abbie B. Clark executrix 
and Rufus D. Chase executor. That said will was proved, and said 

executrix and executor duly qualified on or about the 20th 
111 day of November, 1882, and, as your petitioner is informed 

and believes, are now in possession of the personal estate of 
said Andrew J. Clark, deceased, and are liable to the extent of the 
estate of said Clark in their hands for the claims of the complainant 
herein, and your petitioner prays that the said executrix and exec- 
utor aforesaid of said Clark may be substituted as defendants herein 
for and in the place of said Andrew J. Clark, deceased, and that 
this cause may be revived and proceed against said executrix and 
executor and the other defendants with the same effect as to all fu- 
ture proceedings as if said Clark were now living and continued a 
defendant herein; and your petitioner prays an order to that effect. 

GEO. H. WOOSTER. 


SOUTHERN District oF NEw YorK, \ ies 
City and County of New York, 


112 George H. Wooster, the above-named petitioner, being duly | 
sworn, says he has read the foregoing petition; that the 
same is true of his own knowledge, except as to the matters therein 
stated to be alleged upon information and belief, and as to those 
matters he believes it to be true. 
: GEO. H. WOOSTER. 
Sworn to before me, this 2nd day of March, 1883. 


CHARLES A. RUNK, 
Notary Public, N. Y. Co. 


Endorsed: U.S. circuit court. George H. Wooster vs. Andrew J. 
Clark e¢ al. Petition, consent, and order. Andrew Comstock, 
comp’t’s sol’r, 237 Broadway. U. S. circuit court. Filed Mar. §, 
1883. Timothy Griffith, cleik. 


113 United States Circuit Court, Southern District of New York. 
In Equity. 
GEORGE H. Wooster ag’st ALLEN SCHENCK ef al. 
Additional testimony taken before John A. Shields, Esq., master, , 
on and pursuant to order of court, dated Nov. 8th, 1882. 


New York, April 10th, 1883. 
Present: Andrew Comstock, Esq., sol’r for complainant; E. L. 
Sherman, Esq.,sol’r for defendant-. 


GeorGE H. Wooster, a witness produced on the part of the com- 
plainant, being duly sworn, deposes and says : 


Q. In your previous testimony given on this accounting, and in 
answer to question 4 In your previous testimony, you stated you 
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granted licenses under the patent in controversy in this [case] to the 
Palmer M’f’g Co., Wilcox & Gibbs Sewing Machine Co., The Grover 
and Baker Sewing Machine Co., The Victor Sewing Machine Co., 
and Domestic Sewing Machine. Have you those licenses, or any 
of them, with you ; and, if so, please produce them ? 


Objected to as incompetent, irrelevant, and improper. 


114. _~_—s‘iI_ have the license or release to the Domestic Sewing Ma- 

chine Co., which I now produce. I also have the licenses of the 
Victor Sewing Machine Co. and the Wilcox & Gibbs Sewing Machine 
Co. The licenses granted to the Grover and Baker Sewing Machine 
Co. and the Palmer M’f’g Co. I cannot now produce; I think they 
have been used as exhibits in some other suit, but they are exactly 


the same in form and substance as these which I now — 
granted to the Victor & Willcox & Gibbs Sewing Machine Co. 


Complainant offers in evidence the original licenses to the Will- 
cox & Gibbs & Victor Sewing Machine Co’s, and also the release to 
the Domestic Sewing Machine Co. 


Defendants counsel objects to offers of said — as not having been 
sufficiently and legally proved so as to be offered as exhibits in this 
case, and, therefore, protests against the same being offered in evi- 
dence, but will cross-examine the witness upon the same de bene esse, 
reserving all his rights under this examination to which he is en- 
titled. 


Q. Are the licenses-which you have now produced the original 
licenses executed by the said companies ? : 
A. They are. 


Com plainant’s counsel asks now that the licenses be marked Ex- 
hibits Willcox & Gibbs & Victor Sewing Machine Co. Original 
License. J. A. S.; master, April 10, 1883. 


115 Q. Is the release produced a copy of the release given to 
the Domestic Sewing Machine Co. and executed by them ? 
Objected to as improper. 


A. It is. 

Q. Have you the original ? 

A. I have, but it has been mislaid; but this is a true copy of the 
original. 

Q. Have you looked for and tried to find the original ; and, if so, 
with what success. 

A. I have, without success. 


Copy of the release to Domestic Sewing Machine Co. offered in 
evidence marked Exhibit Domestic Sewing Machine Co. release. J. 
A.S., master, April 10, 1883. 


Q. These licenses are lithograph copies and are the same in gen- 
eral form, are they not, and contain, as far as lithograph work or 
letters and figures are concerned, exactly the same words, do they 
not? 


Objected to as indefinite. 
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A. They are. 

Q. Were the licenses you granted to the.Palmer M’f’g Co. and 
the Grover and Baker Sewing Machine Co. each one lithographic 
copies like these ? 

Objected to as indefinite and immaterial. 


A. Yes. 
Q. Was the rate of license fee charged the same ? 
A. Yes. 
Q. Did the said companies pay said license fee as stipulated for 
in said license. | 
116 Objected to as incompetent and not properly shown to be 
evidence. 


A. They did. 


It is consented that copies of exhibits, licenses to Willcox & Gibbs 
Sewing Machine Co., and the exhibit license to Victor Sewing Ma- 
chine Co. be substituted in place of said originals. The said origi- 
nals to be produced in court if so required. 


Direct examination of this witness closed. 


Cross-examination by E. L. SHERMAN: 


Q. During the periods covered by the licenses which you have 
produced, to wit, between 1872 and 1879 did you keep books of ac- 
count with these licensees showing the amount of money paid under 
these licenses,and also returns signed in accordance with the licenses 
as referred to by you in your direct examination ? 

A. I did not keep books of account showing what is asked for in 
the question, but I did keep returns made by the licensees which were 
accompanied by checks; the cnecks only showing in my deposit 
account. 

Q. You have referred in your examination to what you call a 
release of the Domestic S. M. Co., produced in this case as an exhibit, 
have you anything whereby you are enabled to state the exact 
amount paid to you by said Domestic S. M. Co. other than appears 
from the document, a copy of which has been produced by you as 
an exhibit in this case. 

A. My deposit account will probably show that. 

Q. Have you any other account that will show the amount 
117. ~—or number of folding guides settled for by the Domestic S. M. 
Co. at the time of this alleged settlement, April 28th, 1875 ? 

A. Probably have their sworn statement rendered at the time. 

Q. Can you and will you produce it ? 

A. I will if I can. 

Q. How long a time do you require? 

A. If I could not find it in an hour or two I would be unable to 
state how long, as my papers are somewhat voluminous. 

Q. Then if you are not able to produce that statement at the next 
adjournment do you think you will be unable to find it, is that so? 

A. I think I should be unwilling to spend much time in looking 
for it unless its production was deemed absolutely necessary. 
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Q. In answer to 26 you have stated that the licenses produced are 
the same in general form and contain the same lithograph work and 
letters and figures as the licenses lithographed or issued by you 
under this patent, is that so? 

A. No; { said the licenses granted to the Grover & Baker S. M. 
Co. and the Palmer M’f’g Co. were the same as these license exhibits. 

Q. Then, if I understand you, the lithograph form of license 
granted to the Grover & Baker S. M. Co. and the Palmer M’f’g Co. 
and the Willcox & Gibbs S. M. Co. and the Victor S. M. Co. are all 

made from the same lithographic or stencil plate or some 
118 copying plate, and that in each and all of said licenses there 

appear the same erasures, alterations, and interlineations as 
appear in complainant’s exhibit license granted by Wooster to the 
Palmer M’f’g Co., copy of which has been produced in this case and 
marked Comp’t’s Ex. Copy of Licenses, heretofore referred to by.com- 
plainant in this hearing before the master ? 

A. Yes; unless there has been some clerical error made. 

Q. How could there be a clerical error made from a copy in the 
form that you have described? 

A. There could be no clerical error in the lithographic copy, but 
— could be in the filling in and in the interlineations inquired 
about. “ 

Q. In compl’ts Ex. License to Victor Sewing Machine Co., dated 
Dec’r 10th, 1872, I notice that the same is signed in acknowledg- 
ment, in performance of the sane by you July Ist, 1875; will you 
please look at the same and state whether or not it is your signa- 
ture. 

A. The signature on this document referred to is not my signa- 
ture, but it is signed by my attorney, Mr. Frederic H. Betts. 

Q. How does it happen that so much time elapsed as appears be- 
tween the date of the license, Dec. 10, 1872, ad the acknowledg- 
ment of performance in July 1st, 1875, nearly three years after the 
grant of the original license ; and, in the same connection, will you 

lease state whether or not the original license to the Victor Sewing 
Machine Co. was signed by you or by attorney; and, if so, by 
whom? 

A. The license was antedated to the commencement of the term 

of the patent, the company having infringed up to the date 
119 = of settlement, July 1st, 1875, when they made a return of the 

number of guides made, sold, or given away up to that time 
for which they paid the regular license fee of 10 cents for each bind- 
er or folding guide; said return is attached to the exhibit license. 
I do not remember whether I signed the other original license or 
whether my attorney did. The licenses were executed in duplicate 
(two originals), of which this is one. 
Q. In Dec., 1872, who was your attorney ? 


Objected to as immaterial. 


A. F. H. Betts, Esq. 
Q. The exhibit about which I have been enquiring shows that 
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the same is signed as follows: Geo. H. Wooster, by W. & B.; who 
are the W. & B.? 

A. I presume Whitney & Betts. 

Q Why is not the acknowledgment of July 1st, 1875, signed in 
the same way ? 

A. I don’t know. 

Q. Will your own books of accounts show that you received on 
or about July 8th, 1875, or at any time thereafter, a return from the 
Victor S. M. Co. of 1702 guides, and received therefor payment at 
the rate of the license fee claimed by you under the Victor ‘license 
exhibit ? 

A. The return was attached to the license, as before stated, from 
which the counsel has just been reading ; either my deposit account 
or that of my attorney will show the receipt of the amount inquired 
about; the money was paid by the Victor S. M. Co. 

Q. Attached to compl’ts Ex. License to Victor S. M. Co. I notice 

a jetter, under date of July 8th, 1875, addressed to Cephas 
120 _ Brainerd, Esq., 48 Pine St., New York; will you please state 

what connection this man Brainard had with the license 
granted the Victor S. M. Co.? 

A. I think he was the attorney of the company referred to. 


Adjourned to Saturday, April 14, 1883, at 11 o’clock a. m. 


New York, April 14th, 1888—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel for respective parties. 


Sea” 


The cross-examination of GreorGe H. Wooster, Esq., continued 
by E. L. SHERMAN, Esq.: 


Q. Is the form of license granted the Victor Sewing Machine Co., 
and Wilcox & Gibbs Sewing Machihe Co., and the Palmer Manu- 
facturing Company the same in each case? 

A. Yes; together with that granted to the Grover & Baker Sew- 
ing Machine Co. , 

Q. Under those licenses were returns in writing made to you of 
the number and description of binders manufactured or sold, or used 
by the licensees ? 

A. Yes. 

Q. And you still have those returns on hand, do you ? 

A. Yes; most of them, if not all. 


Adjourned till 1 o’clock p. m. to-day. 


. 1 o'clock p. m. after adjourned. 
Present: Parties as before. 


121 Redirect: 


Q. You were asked in Q. 27 if, under those licenses, returns in 
writing were made to you of the number and description of binders. 
Have you with you, and, if so, will you produce any of such returns? 
A. I have some and will produce them, but have only found a 


ne Sic. aed sa Gis Be 8 “ash a oa we, EO ee ae Nee Tae er oss SO Te ne 3 ales ol bid d PWR EEE, NTA ye ee pe 
op Es pee! NC Ea Le Ee PAPE Ce Ee RE ALS EME OEIC Te Mn eh nee : t cata a 


ABBIE B. CLARK, EXECUTRIX, &C., V8. GEO. H. WOOSTER. 65 


few, as the hour since the adjournment has not been sufficient for 
me to look over more than a quarter of my papers. I now produce 
a return by the Victor Sewing Machine Co., covering the time from 
January Ist, 1878, to January Ist, 1879. 


Said return is offered in evidence and :narked Victor License Re- 
turn A. J. A.S., master. April 14, 1883 | 


I also produce a return made by the Victor Sewing Machine Co. 
under said license, covering the period from January 1st, 1879, to 
October 5, 1879. 

Which is offered in evidence and marked Victor Return B. April 
14,1883. J. A.S., master. 


I also produce a return made by the Wilcox & Gibbs Sewing Ma- 
chine Co., covering the period from May 4, 1875, to January 2, 1877. 


Which is produced in evidence and marked Wilcox & Gibbs Re- 
turn C. April 14, 1883. J. A.S., master. 


The folding guides returned in said exhibits were paid for as pro- 
vided in the licenses at the rate of ten cents for each folding guide ; 
other returns were made by said companies covering the whole 
period for which they were licensed, ten cents being paid for each 

- folding guide in every instance. Returns were also-made by 
122 __—srthe other licensees, but I have not had time to find them, but 
can if def’ts’ counsel desires. 


Answer objected to as irresponsive, and def’ts’ counsel also objects 
to the introduction of the papers marked respectively Returns A, B, 
and C, as incompetent and not properly proven in the case. 


G. H. WOOSTER. 


JOHN A. SHIELDS, 
Master, &c. 


Sworn to before me. 


Complainant rests. 
Adjourned to Monday, April 16, 1883, at 11 a. m. 


New York, Apri 16, 1883—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel for respective parties. 
Adjourned to Tuesday, April 17, 1883, at 9.30 a. m. 


i23 U. S. Cireuit Court, Southern District of New York. 
GEORGE H. WoostTER vs. ALLEN SCHENCK et al. 


To the judges of the circuit court of the United States for the south- 
ern district of New York: 


Under the order made herein, dated Nov. 8th, 1882, this matter 
was returned to me to take further evidence upon the question of 
the license fee claimed to have been established by complainant. 

The parties thereafter appeared before me, by their respective 
counsel, and such evidence as was offered has been taken and con- 
sidered. 
J—Z68 
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The complainant was the only witness examined, and there were 
produced by him copy of an original license or release to the Domes- 
tic Sewing Machine Co., the original of which could not be found ; 
an original license granted to the Victor Sewing Machine Company 
and one to the Wilcox and Gibbs Sewing Machine Company; copies 
of licenses granted to the Grover & Baker Sewing Machine Company 
and the Palmer Manufacturing Company were also produced, the 

originals of which complainant testifies could not be found. 
124 This evidence strengthens the finding contained in my re- 
port filed April 24, 1882. 

There is no evidence necessitating any change of findings in said 
prior report, and the evidence taken under and pursuant to the 
order of Nov. 8, 1882, is herewith certified to the court. 

I, therefore, find and report that complainant is entitled to dam- 
ages against the defendant for the sum of fifteen hundred dollars, 
with interest from Octeber 5th, 1879, as heretofore reported. 

All of which is respectfully submitted. 


N. Y., April 19, 1883. 
JOHN A. SHIELDS, 
: Master, &c. 


(Endorsed:) U.S. circuit court, south. dist. of New York. George 
H. Wooster vs. Allen Schenck e al. Master’s report and testimony 
taken under order of court Nov. 8th, 1882. U.S. circuit court. 
Filed Apr. 17, 1883. Timothy Griffith, clerk. 


125 THe Victok SEWING MACHINE Co., 12 HAMLIN sTREET, 
MIDDLETOWN, Conn., July 8th, 1878. 
Dear Sir: In view of the proposed settlement of the suit of George 
H. Wooster vs. The Victor Sewing Machine Company, I beg to say 
that, from a careful examination, Iam not able to find that the com- 
pany has made, sold, or given away any more than seventeen hun- 
dred and two guides (1702), which includes two hundred and fifteen 
(215) now on hand since date of proposed license. 
Truly yours, FRANK D. SLOAT, P't. 
Cephas Brainard, Esq., 48 Pine St., N. Y. 


126 Whereas certain letters patent of the United States, bearing 
date the dth day of October, 1858, were granted to Alexander 
Douglas, of the city of New York, for an improved guide for sewing 
machines, &c.; and whereas George H. Wooster, of said city, has, by 
assignment from said Alexander Douglas, become sole owner of said 
letters patent; and whereas said letters patent have been extended 
for seven years, from October 5th, 1872, and reissued December 10th, 
1872, No. 5780; and whereas the Victor Sewing Machine Company, 
who are a corporation party of the second part, is desirous of ob- 
taining a license to manufacture, sell, and use said folding guides 
for itself and its customers. 
Now this indenture witnesseth that the said George H. Wooster, 
party of the first part, for and in consideration, and in case of the 
due and faithful keeping and performing of each and all of the 
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conditions, agreements, and admissions hereinafter contained, to’ be 
kept and performed by the said party of the second part, has given 
and granted, and by these presents does give and grant, unto the 
said party of the second part, and to such of its customers whose 
purchases shall be returned and accounted for to the party of the 
ae oy first part as hereinafter mentioned, for family use only, and not in 
any business or manufacturing establishment, without the written 
permission of said George H. Wooster, his executors, administrators, 
or assigns: 

First. That is to say, the said party of the second part, for itself 
and its successors, covenants and agrees to pay to the said George 
-H. Wooster, as a patent fee or royalty, the sum of ten cents on each 
and every one of the said folding guides made, given away, 
127 or sold in the United States by it or any of its agents or em- 

loyees. 

Second. The said party of the second part agree to keep full 
and correct books of account of all such folding guides made, given 
away, and sold by it or any of its agents or employees, which shall 
‘ be open to all reasonable inspection of the party of the first part, 
: his agents, or assigns, and on the first day of each and every month 
hereafter to render to the party of the first part, under the oath of 
its president and of such employee, who has the best means of 
knowing the truth thereof, a full and correct statement of each and 
of all the said folding guides made, given away, or sold in the 
United States by it and them not included in the last preceding 

statements, specifying particularly the names and places of business 
| of each purchaser, and forthwith to pay to the party of the first part, 

his executors, administrators, or assigns, the sum of ten cents each 
upon and for each and all of the said folding guides so given away 
or sold as aforesaid. 

Third. At the end of each and every year from the date hereof 
the said party of the first part shall have the right, if he is so ad- 
vised, to change the amount of license fee or royalty to be paid by 
all licensees for each folding guide, and either to increase or intial 
the same by giving written notice of such intention at least twenty 
-days before the 5th day of October in each year, and, if such notice 
shall be given, then this license shall be from and after such date 
and be treated as if the amount of license fee specified in said notice 
was specified in this license instead of the sum of ten cents. In all 

other respects this license shall be unchanged; but said party | 
“—* 128 of the second part may at any time cease the sale of said 
' folding guides. | 

Fourth. The said party of the second part shall deposit with the 
party of the first part a specimen of the particular form and _ style 
of each and every folding guide it desires to have licensed under 
this license. Each of such specimen guides shall be marked with 
the initials of the respective parties hereto, and shall be separately 
and distinctly indicated by appropriate names on the back of each 
copy of this boson, and no guide shall be hereby licensed unless an 
accurate sample or specimen of the same be so marked, deposited, 
and referred to. 
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The said party of the second part further covenants and agreés 
that during the term of said letters patent it will not make, give 
away, or sell any folding guide or guides con.aining any of the in- 
ventions described and claimed in said letters patent without the 
written license of said party of the first part. 

The said party of the second part further covenants and agrees 
that it will not contest in law or equity, nor aid or assist or advise 
others to contest in law or equity, the validity of the above-described 
patent or any reissue thereof, and that it will never refuse to pay 
the party of the first part the license fee as set forth if said patent 


or reissue should be litigated or contested at law or equity by other 


arties. 
. If, however, by any decree of the court of final resort said letters 
patent shall, on due proceedings had, be adjudged and decreed to 
be invalid, then and thereafter the obligation to pay license 
129 _— fees thereafter accruing shall cease and determine. 

Sixth. The said party of the second part further covenants 
and agrees to mark, stamp, or cast indelibly on each and every fold- 
ing guide used the words: “Patented October 5, 1868, reissued 
December 10th, 1872. Licensed for family use only.” 

Upon the failure of the party of the second part at any time to 
faithfully carry out and perform any or either of the said above- 
mentioned conditions and promises, the said party of the first part, 
his executors, administrators, or assigns may revoke and annul this 
license, in which case this license, and all rights and_ privileges of 
the party of the second [part] herein, shall forever cease and de- 
termine. 

It is further distinctly understood and agreed between the parties 
as follows: 

No folding guide shall be or is hereby licensed unless it shall be 
marked or stamped as aforesaid, and if such mark or stamp be 
removed or effaced this license as to such folding guides shall, ipso 
facto, cease. It is further distinctly understood and agreed that this 
license is a personal privilege of the party of the second part and 
its said customers only, and is not to be, and cannot be, assigned, 
transferred, divided, shared, apportioned, or used in connection with 
any person not mentioned herein. 

It is further distinctly understood and agreed that the party of 
the second part has no right or title of any kind in any folding 
guide itself which is hereby licensed ; such guides are not lawfully 
made, but their sale and use is permitted solely in accordance with 

the provisions of this license and, not otherwise ; and any other 
130 sale or use than such as are expressly provided for herein is 
unlawful and an infringement of said letters patent. 

In witness whereof the parties above named have hereunto set 
their hands and seals, this 10th day of December, 1872. 

(S’d) GEORGE H. WOOSTER, 
By W. B. 
THE VICTOR SEWING MACHINE Co., 
By FRANK D. SLOAT, Prest. 
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I hereby acknowledge due and faithful performance of the con- 
ditions and agreements of the above license to the present date. 
July 1st, 1875. 
(S’d) GEORGE H. WOOSTER. 


(Endorsed:) George H. Wooster to Victor Sewing Machine Co. 
License under patent for foldiyg guides, dated Oct. 5, 1858, ex’t’d 
Sept. 23, 1872; reissued, Dec. 10, 1872. 


131 ~° Whereas certain letters patent of the United States, bear- 

ing date the 5th day of October, 1858, were granted to Alex- 
ander Douglas, of the city of New York, for an improved folding 
guide for sewing machines, &c.; and whereas George H. Wooster, of 
said city, has, by assignment from said Alexander Douglas, become . 
sole owner of said letters patent; and whereas said letters patent have 
been extended forseven years from October 5th, 1872,and reissued De- 
cember 10, 1872, No. 5180; and whereas the Willcox & Gibbs Sew- 
ing Machine, of the city of New York, party of the second part, is 
desirous of obtaining a license to manufacture, sell, and use said 
folding guides for itself and its customers: 

Now, this indenture witnesseth that the said George H. Wooster, 
party of the first part, for and in consideration, aud in case of the 
due and faithful keeping and performing of each and all of the con- 
ditions, agreements, ae admissions hereinafter contained, to be kept 
and performed by the said party of the second part, has given and 
granted, and by these presents does give and grant, unto the said 
party of the second part, and to such of its customers whose pur- 
chases shall be returned and accounted for to the party of the first 
part, as hereinafter stated, license to use such folding guides as are 
hereinafter mentioned, for family use only, and not in any business 
or manufacturing establishment, without the written permission of 
sald George H. Wooster, his executors, administrators, or assigns: 

First. That is to say, the said party of the second part, for itself 
and its successors, covenants and agrees to pay to the said George H. 

Wooster, as a patent fee or royalty, the sum of ten cents on 


182 each and every one of the said folding guides purchased, 


made, or sold, or given away in the United States by it or 
any of its agents or employees. 

Second. The said party of the second part agrees to keep full and 
correct books of account of all such folding guides purchased, 
made, and sold, or given away by it or any of its agents or 
employees, which shall be opened to all reasonable inspection of the 
party of the first part, his agents or assigns; and on the first day of 
each and every month hereafter to render to the party of the first part, 
under the oath of one of its officers and of such employee, who has 
the best means of knowing the truth thereof, a full and correct state- 
ment of each and all of the said folding guides purchased, made, or 
sold, or given away in the United States by it or them not included 
in the last preceding statements, specifying, particularly, the names 
and places of business of each purchaser; and forthwith to pay to 
the party of the first part, his executors, administrators, or assigns, 
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the sum of ten cents each upon and for each and all of the said fold- 
ing guides so sold as aforesaid. 

Third. At the end of each and every year from the date hereof 
the said party of the first part shall have the right, if he is so ad- 
vised, to change the amount of license fee or royalty to be — by all 
licensees for each folding guide, and either to increase or diminish 
the same by giving written notice af such intention at least twenty 
days before the fifth day of October in each year; and, if such notice 
shall be given, then this license shall be from and after such 
date, and be treated as if the amount of license fee specitied 1n said 

notice was specified in this license instead of the sum of ten 
133 cents. In all other respects this license shall be unchanged ; 

but said party of the second may at any time cease the sale of 
said folding guides. 

Fourth. The said party of the second part shall deposit with the 
party of the first part a specimen of the particular form and style of 
each and every folding guide it desires to have licensed under this 
license. Each of such specimen guides shall be marked with the 
initials of the respective parties hereto, and shall be separately and 
distinctly indicated by appropriate names on the back of each copy 
of this license, and no guide shall be hereby licensed unless an ac- 
curate sample or specimen of thesame be so marked, deposited, and 
referred to. 

The said party of the second part further covenants and agrees 
that during the term of said letters patent it will not purchase, make, 
use, or sell any folding guides containing any of the inventions de- 
scribed and claimed in said letters patent without the written license 
of the said party of the first part. 

The said party of the second part further covenants and agrees that 
it will not contest in law or equity, nor aid or assist or advise others 
to contest in law or equity, the validity of the above-described pat- 
ent or any reissue thereof, and that — will never refuse to pay the 
party of the iirst part the license fee as set forth if said patent or 
reissue should belitigated or contested at law or equity by other 
parties. | 

If, however, by any decree of the court of final resort, said letters 

patent shall, on due proceedings had, be adjudged and de- 
134 creed to be invalid, then and thereafter the obligation to pay 
license fees thereafter accruing shall cease and determine. 
sixth. The said party of the second part further covenants and 
agrees to mark, stamp, or cast indelibly on each and every folding 
guide purchased, made, used, or sold, or given away the words “ Pat- 
ented October 5, 1858; reissued December 10th, 1872; licensed for 
family use only.” Upon the failure of the party of the second part 
at any time faithfully to carry out and perform any or either of the 
said above-inentioned conditions and promises, the said party of the 
first part, his executors, administrators, or assigns may revoke and 
annul this license; in which ease this license and all rights and priv- 
ileges of the party of the second part herein shall forever cease and 
determine. 3 
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It is further distinctly understood and agreed between the parties 
as follows : 

No folding guide shall be or is hereby licensed unless it shall be 
marked or stamped as aforesaid, and if such mark or stamp be re- 
moved or effaced this license as to such folding guides shall, ipso 
facto, cease. 

It is further distinctly understood and agreed that this license is 
a personal privilege of the party of the second part and its customers 
only, and is not to be, and cannot be, assigned, transferred, divided, 
shared, apportioned, or used in connection with any person not 
named herein. 

It is further distinctly understood and agreed that the party of 
the second part has no right or title of any kind in any folding guide 

itself which is hereby licensed, such guides are not lawfully 
135 made, but their sale and use is permitted solely in accord- 

ance with the provisions of this license, and not otherwise ; 
and any other sale or use than such as are expressly provided for 
herein is unlawful and an infringement of said letters patent. 

In witness whereof the parties above-named have hereunto set 
their hands and seals, this fifth day of October, 1872. 

WILLCOX & GIBBS S. M. CO., 
By J. PARMLY, Jr., Treas. 


The party of the first part hereby acknowledges the due and faith- 
ful performance of this contract and license up to and including the 
19th day of April, 1875. 

Executed May 4th, 1875, & delivered. 


(Endorsed :) George H. Wooster to Willcox and Gibbs Sewing 
Machine Company. License under patent for folding guides, dated 
October 5, 1858. Ext’d Sept. 23, 1872; reissued Dec. 10, 1872. 


136 Whereas on the dth day of October, 1858, good and valid 

letters patent of the United States were granted to Alexander 
Douglas for a new and useful improved folding guide for sewing 
machines, &c., No. 21659 ; 

And whereas said letters patent were duly extended for seven 
years from October 5th, 1872, and were duly assigned to George H. 
Wooster, of the city of New York, and were duly reissued to said 
Wooster on the 10th day of December, 1872, No. 5180 ; 

And whereas the established rate of license fee at which said 
Wooster permits folding guides made 1n accordance with said letters 
patent to be sold is the sum of ten cents for each folding guide for 
family use, the use of such guide being restricted to family use ex- 
clusively, and no property in the same being allowed to pass to the 
purchaser, so as to permit such purchaser to use the same in any 
business or manufactory ; 

And whereas the Domestic Sewing Machine Company are de- 
sirous of settling for said license fees and all claims therefor, and 
have this day paid the said George H. Wooster said license fee on 
all of the folding guides sold by them for family use as aforesaid, 
amounting in all to the sum of seven hundred dollars: 
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Now, therefore, in consideration of the premises and the 
137 payment aforesaid, the said George H. Wooster does hereby 
release and forever discharge the said’ company from any 
further claim or demand for license fees for such guides to the day 
of the date hereof, and from all damages heretofore occasioned to 
him by the act of selling the same, expressly reserving, however, all 
claims he may or can have for any use of such guides in any busi- 
ness or manufactory by parties other than said company. | 
In witness whereof the said George H. Wooster has hereto set his 
hand, this twenty-eighth day of April, one thousand eight hun- 
dred and seventy-five. 
(S’d) GEORGE H. WOOSTER. 


Delivered May 5th, 1875. 


138 [Endorsed:] George H. Wooster to. the Domestic Sewing 
Machine Company. Release. Ex. Release, April 10. J. A. 
S., master, «ce. 


139 Returns of Binders Sold by the Victor S. M. Co. from Jaz. 1st, 
1878, to Jan. 1st, 1879. 


sets . ceystone 
Patent ~- sa _ Binders. Post sero 
Jan. Chicago office-_---- 67 30 4 
At factory_-------- 7 
Feb. Chicago office-__--- 88 1 5 
At factory ..----.-- 1 
March. Chicago office-_----- 79 2 
April. . Oe abibeanaliias 173 3 
At factory_-_------- 2 
May. Chicago office-_---- ate 19 
At factory-.------- 3 
June. Chicago office-_---- hs 5) 
July. si ples ie 17 
At factory ---- -.--- = 2 
Aug. Chicago “office--..--- iis " 45 
Sep. " Bee oe nee ae 1 
Oct. 3 Po alii 28 
At factory ..-.----- 1 
Nov. Chicago office_--..-- 202 D 
At factory_.------- Y 
Dec. Chicago oftice.-..-- 220 7 
854 166 9 
DORE one can 854 sets patent hemmers. 


166 binders. 
9 Keystone attachments. 


1,029 
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. 140 


1879. 


66 


a Feb. 6. 
. G. L. Werth, Montgomery, Ala., 
. C. Adolphe Low & Co., New York city, 


M’ch 10. 


. Arthur 
. L. Wolff, Middletown, Conn., 


29. 
10—268 
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[Endorsed :] Victor Sewing Mach. Co. “April 22, 
Binder Report, Victor License Return A. J. A. S., master. 
April 14, 1883. U.S. circuit court. 
Griffith, clerk. 


1879, to Oct. Sth, 1879. 


John Sitterly, Guilderland Center, N. Y., 


W. J. Hatcher, Enterprise, Ala., 


. E. W. French, Willimantic, Conn., 
. Mrs. S. C. Look, Marion, Va. 

Ap’ 7. 
. Geo. E. Boyden, Providence, R. [., 


H. F. Logee, Danielsonville, Conn., 


B.S. Farrington, Woonsocket, R. L., 


ee Parker, Bath, aa Oo 

. Joseph Hill, s artanburg, S. C., 
; SB. Gifford, 
. E. B. Chase, New Bedford, Mass., 


‘all River, Mass., 


Mrs. W. H. Thompson, Sweetwater, Tenn., 
Philip S. Knotts, Fellowsville, W. Va., 


. Geo. W. Burr, Middletown, Conn., 


John R. Hazard, Mystic Bridge, Conn. 5 
C. B. Bliven, Westerly, R. I., 
A. G. Sanford, Warren, R. I. 


. Benj. C. Rhodes, see te L, 


J. B. Hopkins, Thomaston, Conn., 
lanes: So. Lincoln, Mass. 


. Thos. J. Sullivan, Palmer, Mass., 
. N. H. Parish, Lyons, N. Y., 


E. B. Chase, New Bedford, Mass., 
W. Hager, Lawrence, Mass.,__. 
Geo. E. Boyden. Providence, R. L., 


. W.S. Scofield, Palmyra, N. Y., 


R. B. Capen, Augusta, Me., 


. A. Garland, Rochester, N. Y., . 
. EL F. McKenney, Biddeford, Me., 


E. W. Marshall, Snow Hill, ‘Md., 
M. E. Bennett, Dunan, N. Y., : 
C. B. Webster, Waterbury, Conn. " 


Filed April 19, 1883. 
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2 Goodrich 
1 
1 
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Statement of Binders Sold by Victor S. M. Co. from Jan. 1st, 
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July 


Aug. 
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L. M. Childs, Webster, Mass., . 

Jas. A. King, Southbridge, Mass., 

L. Wolff, Middletown, Conn., 

— oH. Caufmann, Hanover, Pa., 
W.M. Westfall, Moravia, N. Y., 

Thos. Knox, Auburn, Ti Kee ss 

Geo. W. Drew & Co., Concord, N. H., 


. Jos. Hill, Spartanburg, S. C., 
es ey Tenney, Leominster, Mass., 


J. C. Sanborn, Fitchburg, Mass., 


. G. M. Wade, Albion, N. Y., : 
. Putnam & Ewing, East Hampton, Mass., 


F. S. Woodruff, So. Deerfield, Mass., 


. E. B. Luster, Fincastle, Va... 
. C.G. Thompson, Rochester, nm. 2 


M. W. Parsons, Geneva, N. Y., 


. Maggie E. Preston, Hinsdale, N. H., 


. M. E. Bennett, Lyons, N. Y., 


D. P. Gardner, Dryden, N. Y., 


. Geo. E. Boyden, Providence, R. I, 

. John White, Montgomery, N. Y., 

. J. A. Kenyon . 

. A. B. Randolph, Belchertown, Mass., 
. D. H. Williams, Amherst, Mass., 


E. Lovell’s Sons, Trumansburg, N. : & 


. Hunt & Hamilton, Athol, Mass., 
. J. K. Allen, Brattleboro, Vt., 
. A. Kaufmann, New York, N. » oe 


. Duchette & Boon, Monson, Mass., 


Moulton & Co., Claremont, N. H., 


. Geo. E. Boyden, Providence, R. LI, 


Chas. Dietrich, Lancaster, N. H., 


. F.S. Woodruff, So. Deerfie! d, Mass., 


Geo. E. Boyden, Providence, R. I, 


. J. J. Hill, Barton, Vt., 


C. A. Reed, Anderson, S. C., 


$8. Peach, Wells’ River, ._ 
. E.R. Marden, Montpelier, . 
. Hilton & Stevens, Richmond, Vt., 


Thos. Knox, Auburn, N.Y., 


. Jas. B. Husted, Vergennes, Vt, 

. A. Gillespie, Ludlow, 

. Cash, 

_W.S. Scofield, Palmyra, N. 7. 

. Anna Camp, Middletown, Conn., 
. Parsons & Hale, Cedar Key, Fla. 


D> md feet pet fod 
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1879. 
Sept. 6. Jos. M. Potter, Norwalk, Conn., 


| 1 Goodrich 
| 6. Chas. H. Buxton, Bridgeport, Conn. 2 ” 
oat 15. J. K. Allen, Brattleboro, ) 2 ° 
18. F.S. Woodruff, So. Deerfield, Mass., ; 3 - 
“ Wm. F. Welling, Newburgh, ay. 2 " 
) : 23. W. P. Roberts, Yonkers, N. Y., 1 . 
as “ Geo. E. Boyden, Providence, R. [., 1 . 
| 25. J.C. Sanborn, Fitchburg, Mass., 2 . 
30. J. L. Mendenhall, Thomasville, N.C., _ . 3 #3 
Oct. 1. C. A. Reed, Anderson,S.C., . 5 " 
1. F. B. Keeler, Bordentown, N. J., : . 1 - 
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144 Statement of “ Binders” Sold by Chicago Office of Victor S. M. 
Co., From Jan’y 1, 1879, to Oct. 5, 1879. 


Date. Sold to— Number sold. _ Style. 


Jan. 11. E. B. Barr, Joplin, Mo., ve 1 Stolls. 
28. Elias Johnson, Leesburg, Ohio, . --«.- 3 . 
Feb. 4. E. P. Barr, Joplin, Mo., ; 2 . 

7. R. W. Brower, Ottawa, IIls., 2 Foot. 
as Ap! 9. Andrew Williams, Sank City, Wis., 1 Stolls. 
1 24. Barber Bros, Vermontville, Mich., 1 . 

May 26. Win. Van Camp, Tecumseh, 2 Goodrich. 
June 7. J. Iverson, Steven’s Pt., Wis., 1 Stolls. 
16. Newman & Minor, Orion, IIls., 2 Plate. 
19, C. F. Murray, Bellevue, O., 1 Stolls (?). 
July 2. H. E. Covell, Chelsea, Pa., 1 Binder. 
21. J. C. Bonner, Eaton, Ohio, 7 sg 
25. J. P. Ash, Bellmore, Ohio, 2 - 
26. Mikesell & Lassell, Wabash, Ind., 2 ” 
2. H. Luhr, New Buffalo, Mich., 2 . 
Aug. 7. G. D. Ladd & Co., Peru, Ills., 2 . 
26. Chas. Vogt, Wheeling, 1 - 
30. G. D. Ladd & Co., Peru, Ills... 3 . 
Sept. 12. Sedwick, Walter & Co., Corning, Mo., 3 Binder, stolls. 
16. Henry Rief, Grand Island, Neb., sae 24 
Ce 24. Wm. Van Camp. Tecumseh, Neb., 1 . 
, Oct. 5. ; () 
| Mar. 22. J. W. Merry, Keating, Pa. 3 ‘ 1 Plate binder. 
June 30. Palmeter Bros., Clear Lake, Pa., 1 Binder. 
54 
194 


76 ABBIE B. CLARK, EXECUTRIX, &C., VS. GEO. H. WOOSTER. 


145 I do hereby certify that the foregoing statement is correct 
to the best of my knowledge and belief. 
W. L. BLAKE, 
Sec’t’y Victor S. M. Co. 


MIDDLETOWN, Oct. 9th, 1880. 
State OF Connecticut, Middlesex County : 


Personally appeared W. L. Blake, secretary of the Victor Sewing 
Machine Company, and made oath before me that the foregoing is a 
correct statement of binders sold by said company during the time 
specified. 

[SEAL. | J. N. CAMP, 
: Notary Public. 


(Endorsed :) Victor Return B. April 14, 1883. J. A.S., master. 
U.S. circuit court. Filed Apr. 19, 1883. Timothy Griffith, clerk. 


146 Witicox & Gipss S. M. Company, 
No. 658 Broapway, cor. Bonp St., 
New York, Feb’y 15th, 1877. 


Return of folding guides or binders in accordance with and under ~ 
license from George H. Wooster, dated Oct. 5, ’72, to Willcox and 
Gibbs Sewing Machine Co.: 


The whole number of such guides or binders “ purchased, or 
made and sold, or given away, in the United States by us, or any of 
our agents or employees,” during the period from May 4th, 1875, to 
October 1st, 1875, is 121 binders, at 10 c. each, $12.10. 

During the period from October 1st, 1875, to Jan. 2nd, 1877, is 720 
binders, at 10 c. each, $70.20. 

WILLCOX & GIBBS S. M. CO., 
J. PARMLY, Jr., Treas. 


(Endorsed :) Willcox & Gibbs. Letters & returns. Willcox & 
Gibbs’ Return C, April 14, 1883. J. A. S., master. U.S. circuit 
court. Filed April 19, 1883. Timothy Griffith, clerk. 


147. Ata stated term of the circuit court of the United States for 

the southern district, in the second circuit, held in the 

United States court-rooms in the city of New York the 18th day 
of May, 1883: 


Present: Hon. William J. Wallace, circuit judge. 


GEORGE H. Wooster 
v8. 
ABBIE B. CLARK, Executrix; Rurus D. Cuasg, Executor, &c., of 
Andrew J. Clark, dec’d; Joon W. WHEELER, W1LLIAM T. EL.iot1t, 
ABIJAH FRENCH, and ALLEN SCHENCK. 


This cause coming on to be finally heard the 8th day of May, 
1883, upon the exceptions filed to the master’s reports by the 

148 defendants, and, after hearing E. L. Sherman, of counsel for 
defendants, and Frederic H. Betts, of counsel for complainant, 
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and, after due deliberation, it is ordered that the exceptions aforesaid 
be, and each of them are, overruled; and it is further ordered, ad- 
judged, and decreed that said master’s reports be, and the same are, 
in all things, confirmed, and that the complainant do recover of the 
defendants the sum of fifteen hundred dollars, with interest thereon 
from the 5th day of October, 1879, amounting to the sum of three 
hundred and twenty-two 75°, dollars, and the costs and disburse- 
ments as taxed, being the sum of eighty-nine dollars, amount- 
ing in all to the sum of nineteen hundred and twelve veo $1,912.32) 
dollars, and that complainant have execution and other proper 

149 __ process of this court to enforce the collection of the same. 
It is further ordered that the compensation of the master be 

fixed, determined, and settled at the sum of two hundred dollars, and 
charged against the defendants, and that they be, and hereby are, 
ordered and required to pay the same within ten days after a copy 
of this order and decree 1s served upon them; or that an attachment 
do issue out of and under the seal of this court against the said de- 


fendants as for a contempt. 
WM. J. WALLACE. 
Approved— | 
E. L. SHERMAN, 
Sol’r Deft’s. ie 
Endorsed: U.S. circuit court. George H. Wooster ag’st Abbie B. 
Clark, ex., &c.,and others. Final decree. Andrew Comstock, compl’ts 
sol’r, 237 Broadway. U.S. circuit court. Filed May 26, 1883. 
Timothy Griffith, clerk. 
150 U.S. Circuit Court, Southern District of New York. 
GeorGE H.WoosteER 


e 


ABBIE B. CLarRK, Executrix, — impleaded with others. 


It is hereby agreed by the respective solicitors for the above- 
named parties that the annexed papers shall constitute the record 
to be sent by the clerk of the U.S. circuit court to the Supreme 
Court, on the appeal to the Supreme Court in the ubove matter. 


New York, Aug. 16, 1883. 
ANDREW COMSTOCK, 
Compl’ts Sol’r. 
E. L. SHERMAN, 
Sol’r for D’f’ts. 
Endorsed: U. S. circuit court, southern district of New 
151 York. George H. Wooster ag’st Abbie B. Clark, executrix, 
impleaded, &c., and others. Stipulation as to record U.S. 
circuit court. Filed August 16th, 1883. Timothy Griffith, clerk. 


152. United States Circuit Court, Southern District of New York. 
In Equity. 
GEORGE H. Wooster vs. ABBIE B. CLARK, Executrix, et al. 
To the Honorable the Supreme Court of the United States: 
The appeal of Abbie B. Clark, executrix, and Rufus D. Chase, 
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executor of Andrew J. Clark, deceased ; John W. Wheeler, William 
T. Elliott, Abijah French, and Allen Schenck, the above-named 
defendants and appellants, respectfully showeth : 

That, upon the 20th day of September, 1879, the above-named 
complainant filed his bill in the circuit court of the United States 
for the southern district of New York against the above-named 
defendants and respondents, to recover for and restrain an infringe- 
ment of certain reissued letters patent relating to folding guides for 
sewing machines, dated December 10th, 1872, numbered 5180, and 
issued to the above complainant, as assignee of one Alexander Doug- 
las; and that said bill alleged that the original letters patent were 
issued to said Alexander Douglas on the 5th of October, 1858, and 
numbered 21659, and that said Douglas after the grant of said 
original patent put the invention into use; granted licenses to use it ; 

brought numerous suits at law in the United States courts 
153 founded on said original letters patent, in all of which the 

defendants either took license under said patent, or verdicts 
were rendered against them sustaining the novelty of the invention 
and the validity of said original letters patent; that said patent was 
duly extended for seven years from the 5th day of October, 1872, 
and was thereupon assigned to the above complainant; that said 
complainant finding said patent was inoperative, as he said, sur- 
rendered said patent for a defective or insufficient specification, and 
obtained the reissue thereof, granted to him as assignee of said 
Douglas, December 10th, A. D. 1872, No. 5180; that. the complain- 
ant has granted licenses upon payment of established license fees, 
brought numerous suits under the same, as, by said bill of com- 
plaint, will more fully and at large appear. 

That upon the 13th day of February, 1880, the above-named 
defendants and appellants filed their answer to said bill of com- 
plaint in said circuit court, admitting, upon information and belief, 
the grant of said original and reissue patents, but denying infringe- 
ment thereof; it also alleges that the invention of said Douglas had 
been previously known to, and used by, a number of persons whose 
names and residences are given. 

The answer also denies that the original patent was inoperative 
and invalid, or that the reissue was obtained for good and lawful 
cause, and thereupon avers that said reissued letters patent are void. 

That on the 24th day of February, 1880, the complainant 
154 filed his replication in said circuit court, and thereafter proofs 
were duly taken therein. 

That on the 13th day of June, 1881, this cause came on for 
final hearing upon the pleadings and proofs therein, and was sub- 
mitted by counsel for the respective parties thereto upon briefs. 

That on the 14th day of Septembor, 1882, an interlocutory decree 
was entered ordering, adjudging, and decreeing that the letters pat- 
ent issued to Alexander Douglas October 5, 1858, No. 21659, were 
extended for seven years, and duly assigned to George H. Wooster, 
the above complainant, and the the reissue thereof to said complain- 
ant, dated December 10th, 1872, No. 5180, were good and valid in 
law, and that the defendants had infringed said reissued patent, 
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and that it be referred to a master to assess the profits or damages. 

That the parties appeared before said master at various times, 
and that on the 22d day of April, 1882, the master filed a report 
that the complainant had an established fee of ten cents (10), and 
gave judgment for the complainant for fifteen hundred dollars, with 
interest from the expiration of the patent in absence of any other 
proof. Exceptions were thereupon taken and filed by the defend- 
ants to said master’s report; that on the 1Zth day of June, 1882, a 
motion was made by defendants for leave to amend their answer by 
inserting therein a clause denying the validity of the reissue by 
reason of the long delay and neglect in applying for the same after 

the grant of the original patent, and that the case might be 
155 — and on the 30th day of June, 1882, said motion was 
enied. 

That on the 8th day of November, 1882, when said exceptions 
were to be argued, complainant’s counsel moved that the matter be 
referred back to the master for additional testimony, which was 
thereupon ordered by the court; and that afterwards the said master 
made a second report reaffirming his first report, and thereupon the 
defendants’ counsel filed additional exceptions, and the same were 
thereupon argued before the court, and said exceptions were over- 
ruled and an order entered May 8th, 1883, that the saidl master’s 
report be confirmed, and that complainant recover of the defendants 
the sum of fifteen hundred (1,500) dollars, with interest from Octo- 
ber 5th, 1879, amounting to three hundred and twenty-two 7;% dol- 
lars, and the costs and disbursements taxed at eighty-nine (89.82) 
dollars and eighty-two cents, and that complainant have execution 
therefor. 

Wherefore these appellants appeal from the whole of said decree 
of said circuit court of the United States, and respectfully pray that 
the decree of the said circuit court and the bill, answer, pleadings, 
depositions, evidence, motions, and interlocutory decrees and pro- 
ceedings in said cause may be sent to the Supreme Court of the 
United States withuut delay; and the said Supreme Court will pro- 
ceed to hear the said cause anew; and that the said decree of the 
circuit court, and every part thereof, may be reversed, and a decree 
made reversing the said decree of the circuit court and granting the 

prayer of defendants in their answer; that the bill may be 
156 dismissed with costs, or such other decree as to the said Su- 
oreme Court shall seem just. 

Dated New York, June 9th, 1883. 

ABBIE B. CLARK, Ev’tz. 
RUFUS D. CHASE, 

Ex’or of A. J. Clark, deceased. 
JOHN W. WHEELER, 
WILLIAM T. ELLIOT, 
ABIJAH FRENCH, 
ALLEN SCHENCK, 

By E. L. SHERMAN, 
Their Attorney. 


ye Ee Re ee 5 ira Mate > “ee » ° 
i Sf ist pire nalts BS age Ne ee eh ha ie fle a ie he es ai hay 7S at Bee 
% 


80  ABBIE 8. CLARK, EXECUTRIX, &C., VS. “GEO. H. WOOSTER. 
The above appeal is hereby allowed. 


August 7th, 1883. 

(Endorsed:) U.S. C. Court, southern district of New York. In 
equity. George H. Wooster vs. Abbie B. Clark, Ex., et al. Appeal. 
Due service of a copy of the within appeal is hereby admitted. N.Y., 
August 8th, 1883. Andrew Comstock, compl’t’s sol’r. E. L. Sher- 
man, counsel for def’ts, 16 Murray St., New York city. U.S. circuit 
court. Filed Aug. 14, 1883. Timothy Griffith, clerk. 


157 Bond for Damages and Costs. 


Circuit Court of the United States of America for the Southern Dis- 
trict of New York. In the Second Circuit. 


GEORGE H. WoosTER 
v8. 
ABBIE B. CLARK, Executrix, and Rurus D. CHAsg, Executor of An- 
drew J. Clark, deceased; Joun W. Wuirte, Winuiam T. Exvniortt, 
ABIJAH FRENCH, and ALLEN SCHENCK. 


Know all men by these presents that we, The New Home Sewing 
Machine Company, a corporation duly organized under the laws of 
the State of Massachusetts and having a place of business in the 
city of New York, and Robert W. Forbes, of the city of Brooklyn 
and State of New York, are held and firmly bound unto the above- 
named George H. Wooster in the sum of thirty-eight hundred and 
twenty-four dollars and sixty-four cents ($3,824.64), to be paid to the 

said George H. Wooster; for the payment of which, well and 
158 truly to be made, we bind ourselves and each of us, our and 

each of our heirs, executors, administrators, successors, and 
assigns, jointly and severally, firmly by these presents. 

Sealed with our seals and dated the twenty-seventh day of July, 
7 the year of our Lord one thousand eight hundred and eighty- 
three. 

Whereas the above-named Abbie B. Clark, executrix, and Rufus 


ADDISON BROWN. 


D. Chase, executor of Andrew J. Clark, deceased ; John W. Wheeler, ° 


William T. Eliot, Abijah French, and Allen Schenck, have prose- 
cuted an appeal to the Supreme Court of the United States to reverse 
the decree rendered in the above-entitled suit by the judge of the 
circuit court of the United States for the southern district of New 
York: 

Now, therefore, the condition of this obligation is such that if the 


above-named Abbie B. Clark, executrix, and Rufus D. Chase, exec- 


utor of Andrew J. Clark, deceased ; John W. Wheeler, William T. 
Eliot, Abijah French, and Allen Schenck, shall prosecute said 
159 appeal to effect, and answer all damages and costs if they fail 
to make their plea good, then this obligation shall be void ; 


otherwise, the same shall be and remain in full force and virtue. 
[Seal of the New Home Sewing Machine Company. ] 


NEW HOME SEWING MACHINE 
COMPANY, 
By ALLEN SCHENCK, President. 
ROBERT W. FORBES. [L. s.] 
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Sealed and delivered, and taken and acknowledged, this 27th day 


of July, A. D. 1883, before me. 


[NOTARY’S SEAL. ] W. H. HICKS, 
Notary Public (104), New York County. 


Allen Schenck, being duly sworn on oath, deposes and says that 
he is the president of the New Home Sewing Machine Company, 
and resides in the city of New York, and that of his own knowledge 

he knows that said company is worth more than one million ¢ 
160 of dollars over and above any and all liabilities and obliga- 


tions whatsoever. | 
ALLEN SCHENCK. 
Sworn to before me, this 27th day of July, A. D. 1883. 
[SEAL. ] W. H. HICKS, 
Notary Public (104), New York County. 


City, County, AND STATE oF NEw YORK, 88: 


Robert W. Forbes, being duly sworn on oath, deposes and says 
that he resides in the city of Brooklyn and State of New York, and 
that he is a freeholder, and that he is worth more than five thou- 
sand dollars over and above any and all liabilities and obligations 


whatsoever. 
ROBERT W. FORBES. 


Sworn to before me, this 27th day of July, A. D. 1883. 
[SEAL. ] : W. H. HICKS, 
Notary Public (104), New York County. 


161 (Endorsed :) U.S. C. court, southern district of New York. 

In equity. George H. Wooster vs. Abbie B. Clark, ex’x, e¢ al. 
Bond for damages & costs. Bond approved as to form and suffici- 
ency of sureties. Aug. 7, 1883. Addison Brown. E. L. Sherman, 
counsel for def’d’ts, 16 Murray St., New York City. U.S. circuit 
court. Filed Aug. 8, 1883. Timothy Griffith, clerk. 


162 By the Honorable Addison Brown, judge of the circuit 
court of the United States for the southern district of New 
York, to George H. Wooster. 


Whereas Abbie B. Clark, as executrix, and Rufus D. Chase, as 
executor of Andrew J. Clark, deceased ; John W. Wheeler, William 
T. Elliott, Abijah French, and Allen Schenck have lately appealed 


~ tothe Supreme Court of the United States from a decree lately 


rendered in the circuit court of the United States for the southern 
district of New York, made in favor of you, George H. Wooster, and 
have filed the security required by law, you are, therefore, hereby 
cited to appear before the said Supreme Court, at the city of Wash- 
ington, on the second Monday of October, 1883, next, to do and re- 
ceive which may appertain to justice to be done in the premises. 
Given under my hand at the city of New York, in the southern 
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district of New York, in the second circuit, the 7th day of August, 
in the year of our Lord one thousand eight hundred and eighty- 


three. 7 
ADDISON BROWN. 


(Endorsed :) U.S. C. court, southern district of New York. In 
equity. George H. Wooster vs. Abbie B. Clark, ex., e al. Citation. 
Due service of a copy of the within citation is hereby admitted. N. 
Y., Aug. 8th, 1883. Andrew Comstock, compl’ts’ sol’r. E. L. Sher- 

eman, counsel for def’ts, 16 Murray St., New York City. U.S. Cir- 
cuit court. Filed Aug. 14, 1883. Timothy Griffith, clerk. 


163 UNITED STATES OF AMERICa, as 
Southern District of New: York, 


Timothy Griffith, clerk of the circuit court of the United States of 
America for the southern district of New York, in the second circuit, 
do hereby certify that the foregoing pages, numbered from one to one 
hundred and sixty-two, inclusive, contain a true and complete 
transcript of the record and proceedings had in said court in the 
case of George H. Wooster, complainant & aprellee, against Abbie 
B. Clark, as executrix, and Rufus D. Chase, as executor of Andrew 
J. Clark, deceased ; John W. Wheeler, William T. Elliott, Abijah 
French, and Allen Schenck, defendants and appellants, as the same 
remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this 22d day of August, in the 
year of our Lord, one thousand eight hundred and eighty-three, 
and of the Independence of the said United States the one hundred 
and eighth. 

[Seal of U.S. Circuit Court. ] 


TIMOTHY GRIFFITH, Clerk. 


Endorsed on cover: S. New York, C. C. U.S. No 268. Abbie 
B. Clark, executrix, and Rufus D. Chase, executor of Andrew J. 
Clark, deceased ; John W. Wheeler, William T. Elliot, Abijah French, 
& Allen Schenck, appellants, vs. George H. Wooster. Filed 29th 
August, 1883. 


Supreme Court of the Anite States. 


IN EQUITY. 


No. 31. 

ABBIE B. CuLARK,. ExEcuTrRix, AND Rurvus D. 
CHAsE, Executor oF ANDREW J. CLARK, 
DECEASED, JOHN W. WHEELER, WILLIAM T. 
Evuiott, AsBiJAH FRENCH AND ALLEN 
SCHENCK, APPELLANTS, 

v. 
GeorGE H. Wooster. 


BRIEF ON BEHALF OF APPELLANTS. 


I. 
ABSTRACT OF CASE. 


This suit was brought in the Circuit Court of the United 
States for the Southern District of New York, on the twen- 
tieth day of September, 1879, for the alleged infringe- 
ment of reissued Letters Patent of the United States No. 
5,180, granted Dec. 10, 1872, for a folding guide for sew- 
ing machine. The original Letters Patent upon which this 
reissue was based were No. 21,659, granted Oct. 5, 1858. 

The original patent was for fourteen years, and was 
extended for seven years from the fifth day of October, 1872. 
The patent expired on the fifth day of October, 1879, fifteen 


2 BRIEF ON BEHALF OF APPELLANTS. 


days after the filing of the bill in this case. The plaintiff , 


and appellee, George H. Wooster, of the city of New York, 
states (p. 13, Cross-Int. 8) that his occupation is “ prose- 
cuting infringers of patents.” The defendants were mem- 
bers of the firm of Johnson, Clark & Co., manufacturers of 
and dealers in sewing machines. 

The answer of the defendants, page 6 of the record, admits 
the issue of the criginal and reissued Letters Patent, but not 
that they were “ legally and properly granted”; admits the 
extension of the patent, but avers that the extension was 
illegal and void ; denies that the original patent was surren- 
dered or the reissue obtained for good and lawful cause or in 
accordance with the statutes of the United States authoriz- 
ing reissues ; but avers, on the contrary, that the surrender of 
the original was illegally made for the purpose of claiming 
more and other matters and things than were described and 
claimed by said Douglass in his original patent, and avers 
that the “said reissued Letters Patent were not for the same 
invention for which said original Letters Patent were issued, 
and are therefore void and of no effect.” 

The answer further denies the utility of the invention and 
that the complainant has any rights under the patent. It 
further denies that the defendants have injured the com- 
plainant or deprived him of any gains or profits. It further 
denies infringement. The answer then alleges that Douglass 
was not the original and first inventor of the improvements 
claimed in said reissued Letters Patent No. 4,180, and sets 
up a large number of persons by whom the same were 
known and used prior to the invention of Douglass, and a 
large number of Letters Patent alleged to be anticipations of 
his patent. , 
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BRIEF ON BEHALF OF APPELLANTS. 3 


The complainants proceeded to take their prima facie 
case. To prove infringement, Andrew Comstock, the counsel 
for the complainant, testified, on behalf of his clients, to the 
purchase by him, and the sale to him, in the defendants’ store, 
of a single folder, which was introduced in evidence and 
marked “ Complainants’ Exhibit A” (p. 12, Cross-Int. 3). 
This single sale was made on the 7th of April, 1879, five 
months and thirteen days prior to the filing of the bill 
(Comstock, p. 12, Cross-Int. 2). Wooster, the complainant, 
testified, on his own behalf, that said folder embodied the 
invention of the patent in suit. | 

All the testimony on behalf of the defendants was stricken 
out, on motion, by the Court, because not taken in time, 
and upon the plaintiffs’ testimony alone the case was ar- 
gued. A decree was entered for the complainant on the 
14th day of September, 1881. The opinion of his Honor 
Mr. Justice Blatchford, ordering the decree, is printed on 
p. 27 of the record. In it the Court find that Claims 2, 
4 and 5 of plaintiffs’ patent were infringed. The case was 
then sent to a Master to take an account of damages and 
profits. By stipulation, printed on p. 39 of the record, de- 
fendants admitted that they had purchased and disposed of 
fifteen thousand binders covered by the decree in said suit; 


‘and as part of the same stipulation, the complainants waived 


all claim for profits and relied solely upon proof of damages. 
Upon the conclusion of the hearing before the Master, he 
reported that the complainants had shown an established 
license fee of ten cents for each folding guide (p. 30-32 of 
the record). The case was thereupon sent back to the 
Master for the purpose of allowing the parties to produce 
further evidence upon the question as to whether a license 
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fee at the rate of ten cents per binder had been established 
(p. 58 of the record). The second report of the Master, 
confirming his former report, finding that there was an estab- 
lished license fee, and awarding damages on the basis of ten 
cents per folder, is printed in the record, p. 65. A final 
decree confirming the Master’s report was ordered upon the 
twenty-sixth day of May, 1883, and is printed p. 76 of the 
record. From the decree of the Circuit Court, the defend- 
ants in the court below appeal to this court. 


Il. 


The points upon which the defendants in the court below, 
the appellants in this court, rely are as follows : — 

First. That the Circuit Court of the United States, sit- 
ting in equity, has no jurisdiction of this cause, because the 
complainant had a plain, adequate and complete remedy 
at law, and because he did not by his bill or in his proof in 
support of said bill make or state such a case as entitled him in 
a court in equity to any discovery from the defendants or 
of any relief against them. 

Second. That the reissued patent in suit was illegally 
granted and void, as appears from the allegations of the 
bill of complaint, inasmuch as the bill avers that said reissue 
was taken fourteen years after the granting of the original, 
because said original was inoperative by reason of a de- 
fective and insufficient specification, and to amend the speci- 
fication of claim (p. 3 of record), and that a presumption 
of laches arises from a delay of fourteen years in apply- 
ing for such a reissue, which presumption under the rules 
of pleading the complainant is bound to meet by proper 
allegations in his bill. Inasmuch as no such allegations are 
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made in this bill, it is submitted that the presumption of 
laches is not met, and that the reissue must therefore be 
declared invalid. 

Third. That the Court erred in finding that the measure 
of the damages to be recovered of the defendants was an 
established license fee, and in finding that such an established 
license fee was proved ; and that a decree for nominal damages 
only should have been entered against the defendants. 


II. 
JURISDICTION. 


The bill in this case was filled on the twentieth day of Sep- 
tember, 1879, fifteen days before the date of the expiration 
of the patent, whigh was Oct. 5, 1879. It is submitted that 
the bill does not state, and the complainant does not make — 
out in his proofs, any case for equitable jurisdiction, and that 
therefore the bill must be dismissed. 

The Constitution of the United States, ‘th Amendment, 
preserves the right of trial by jury in suits at common law 
where the value in controversy exceeds twenty dollars, and 
since the Judiciary Act it has been the statutory rule that 
* suits in equity shall not be sustained in either of the courts 


of the United States, in any case where a plain, adequate and 
complete remedy may be had at law.” 


Revised Statutes, Sect. 723. 


The Court has stated, in Watson v. Sutherland, 5 Wall. 74, 
that “the absence of a plain, adequate and complete remedy 
at law affords the only test of equity jurisdiction”; and in 
Hipp v. Babin, 19 Howard, 271, 


“that whenever a court of law is competent to take cog- 
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nizance of a right, and has power to proceed to a judgment 


which affords a plain, adequate and complete remedy with- 
out the aid of a court of equity, the plaintiff must proceed 
at law, because the plaintiff has a constitutional right to a 
trial by jury.” 7 

Again, in Lewis v. Cocks, 23 Wall. 466, the Court say: 


“Tt is the universal practice of courts of equity to dismiss 
the bill if it be grounded upon a merely legal title. In such 
cases the adverse party has a constitutional right to a trial by 


jury.” | 

In the case of Root v. Railway Company, 105 U. S. 189, 
the Court indicates clearly that the rule is the same in patent 
causes as in other branches of equity jurisprudence. They 
say :— 

“Indeed it is a settled doctrine of this court that this dis- 
tinction of jurisdiction between law and equity is constitu- 
tional to the extent to which the seventh amendment forbids 
any infringement of the right of trial by jury as fixed by the 
common law. And the doctrine applies in patent cases as well 
as others.” 


See Parsons v. Bedford, 3 Pet. 433. 
Fenn v. Holme, 21 How. 481. 


It is well settled that this objection, that there is an ade- 
quate remedy at law, is to be “regarded as a jurisdictional 
question, and will be enforced by the court sud sponte, although 
not raised in the pleadings nor suggested by counsel.” 

Ollrichs v. Spain, 15 Wall. 211. 

New York Guaranty & Indemnity Company v. The 
Memphis Water Co., 107 U. S. 205. 

Parker v. Cotton & Woolen Co., 2 Black, 545. 

Wright v. Ellison, 1 Wall. 16. 

See also Insurance Co. v. Bailey, 13 Wall. 616. 
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It is submitted the complainant’s bill in the present case 
states absolutely no ground for equitable interference, and 
that unless the mere fact that the plaintiff owned a patent 
which had a life of fifteen days, and which had been infringed, 
gave jurisdiction to the court of equity, the bill must be dis- 
missed. The bill is printed on pp. 2-5 of the record. After 
alleging the grant of the patent and of the reissue and making 
profert of the latter, and after stating that the complainant had 
put the invention into use, had granted licenses under it, and 
had been successful in various suits brought on the patent, 
and that the patent had been of value to the plaintiff and 
his rights to the invention had been acquiesced in by the 
public generally, the bill proceeds : — 

“ And your orator would, but for the wrongful acts of the 
said defendants and others acting in concert with them, have 
made large gains, profits and advantages from the manu- 
facture, use and sale of the said invention; and your orator 
would, but for the wrongful acts and doings of the said defend- 
ants and others acting in concert with them, now be enabled 
to use the said invention, to which he is entitled to the 
exclusive right as aforesaid, with profit and advantage, but 
that by the said wrongful acts and doing he is now prevented 
and hindered from so doing.” 


These aHegations are merely formal in their character, 
and they do not in any way state a case which shows 
that the plaintiff required relief in equity. The bill then 
proceeds : — 


* And your orator further shows unto your Honors on 
information and belief that the said defendants, well know- 
ing the premises and the rights and privileges secured 
unto your orator, and in order to deprive him of the 
profits, benefits and advantages which might and other- 
wise would have accrued to him at New York and within 
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the said Southern District of New York, and without the 
license or permission of your orator, they, the said 
defendants, have since the date of said reissue and prior to 
the commencement of this suit unlawfully and wrongfully 
made or caused to be made, sold or caused to be sold, used 
or caused to be used, one or more folding guides each and 
all containing the said invention, discovery, improvements 
and combinations, the exclusive right to which is secured to 
your orator, ss hereinbefore set forth, and which said unlaw- 
ful making, use and sale by the defendant as aforesaid, is a 
violation and infringement of your orator’s exclusive rights 
and privileges, and that the said defendants have derived and 
received and are still deriving and receiving from such use 
great gains and profits, but to what amount your orator is 
ignorant and cannot set forth, but your orator prays that the 
defendants may be required to make a disclosure of all such 
gains and profits.” 


This allegation certainly amounts to nothing except a bare 
statement that the defendants had in the past infringed in 
one or more instances by making, using or selling one or 
more of the patented folders. The bill then proceeds : — 


“And your orator in like manner avers that the defend- 
ants, though requested to desist from such unlawful use, and 
to pay your orator such gains and profits as the defendants 
have actually made, refused so to do, by means whereof your 
orator is and has been greatly injured and is now hindered 
from putting the said invention or discovery into successful 
operation and from hindering [szc] others so to do, and is 
deprived and prevented from receiving the gains and profits 
to which he is lawfully entitled from the éxclusive rights and 
privileges so granted and secured to him as aforesaid, and 
which he would have derived and acquired and would now 
derive and acquire but for the said wrongful acts of the said 
defendants.” 


This statement likewise amounts to nothing except that 
because of a certain past infringement by the defendants the 
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complainant has suffered damage, and because of that past 
infringement he is now injured and is now hindered from 
putting said invention or discovery into successful operation, 
and from getting the gains and profits that he otherwise 
would have received. The bill then prays for a perpetual 
injunction and for a preliminary injunction. 

There are no other allegations in the bill relating in any 
way to the acts of the defendants because of which the bill 
was brought. There is no allegation that the plaintiff was 
continuing his infringement at the date of the filing of the 
bill. There is no allegation that the defendants threatened or 
intended to infringe or were in such a condition that they 
could infringe after the filing of the bill, or that they had 
ever persisted in infringing after notice. There is no allega- 
tion that the plaintiff had believed or had the slightest reason 
to believe that any further infringement was intended by the 
defendants, or that at the time of the filing of the bill they 
were doing anything from which the plaintiff could possibly 
suffer loss. The hill simply alleges past infringement, and 
proceeds to aver that because of that past infringement the 
complainant was suffering a loss for which he had not been 
compensated. The allegations of the bill do not set out any 
facts showing that the special and peculiar relief of a court of 
equity was required in order to protect the complainants, nor 
is any suggestion made that such relief is required. 

The allegations of the bill that the defendants have infringed 
by making, using or selling one or more folders embodying 
the invention of the patent must be construed to mean 
simply that the defendants had been guilty of one act of 
infringement,'and we have then the case of a complainant 
coming into a court of equity and asking for equitable relief 

2 
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for no other reason than because the defendants had been 
guilty, in the past, of a single act of infringement. For the 
case made out in the complainant’s bill, a court of law could 
give all the redress to which the plaintiff was entitled. It 
could award damages for the only acts of the defendants 
which are averred by the bill tou have been in violation of the 
plaintiff’s rights. | 

The Supreme Court, in the case of Root v. Railway Co., 
105 U. S. 189, have affirmed that the right to proceed in 
equity for the infringement of Letters Patent depends not 
upon anything peculiar to the subject matter of the litiga- 
tion, but upon general principles of equity. It is decided 
in that case that unless the complainant shows that he 
requires the interposition of a court of equity, under some 
of the established heads of its jurisdiction, he must be rele- 
gated to his action at law. After an exhaustive discussion 
of the authorities and principles upon which equitable relief 
in patent causes is based, the Court concludes :— 


“That a bill in equity for a naked account of profits and 
mere against an infringer of a patent cannot be sus- 
tained ; that such relief ordinarily is incidental to some other 
equity, the right to enforce which secures to the patentee 
his standing in court; that the most general ground for 
equitable interposition is, to insure to the patentee the en- 
joyment of his specific right by injunction against a continu- 
ance of the infringement; but that grounds of equitable 
relief may arise other than by way of injunction, as where 
the title of the complainant is equitable merely, or equitable 
interposition is necessary on account of the impediments 
which prevent a resort to remedies purely legal; and such 
an equity may arise out of, and inhere in, the nature of the 
account itself springing from special and peculiar circum- 
stances which disable the patentee from a recovery at law 
altogether, or render his remedy in a legal tribunal difficult, 
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inadequate and incomplete; and as such cases cannot be 
defined more exactly, each must rest upon its own particular 
circumstances, as furnishing a clear and satisfactory ground 
of exception from the general rule.” 


In conclusion the Court says : — 


“It does not appear from the allegations of the bill in the 
present case that there are any circumstances which would 
render actions at law for the recovery of damuges an inade- 
quate remedy for the wrongs complained of, and as no ground 
for equitable relief is presented, we ure of opinion that the 
Circuit Court did not err in sustaining the demurrer and 
dismissing the bill.” 

In the subsequent case of Hayward v. Andrews, 106 U. S. 
672, this same doctrine is again‘stated by the Supreme Court. 
The Circuit Courts have not only followed these authorities 
so far as to dismiss, either on demurrer or at final hearing, 
bills in equity brought for the infringement of Letters Patent 
after the date of the expiration of Letters Patent, but they 
have also recognized that if the right of a plaintiff to proceed 
in equity depends upon his right to an injunction, the mere 
fact that he has a patent which has not expired is not necessa- 
rily sufficient to justify the court in assuming jurisdiction. The 
attention of the Circuit Courts, however, has been directed to 
a very great extent to the question of time merely ; that is to 
say, whether or not there was time enough left between the 
date of the filing of the bill and the expiration of the patent to 
enable the court to give equitable relief. 

It is submitted that the element of time is not of itself 
of substantial importance in this connection. The question 
whether or not there is time enough to get an injunction 
or other equitable relief before the expiration of the patent, 
can be material only as bearing upon the question whether 
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the plaintiff is in such a position as to require equitable relief 
for his protection. It is submitted that the real principle 
upon which the courts should act in assuming jurisdiction 
is the same in patent causes as in other branches of equity 
jurisprudence, namely, that the plaintiff must allege and 
prove that at the time he brought his bill his situation was 
such as to make it necessary for him to have that relief which 
could be given only on the equity side of the court. 

Before discussing these propositions at length, we wish to 
call attention briefly to the various Circuit Court cases in 
which the question has been raised, whether or not the 
court will assume jurisdiction of a bill brought for the infringe- 
ment of Letters Patent shortly before the expiration of the 
patent. | 

In the case of Reay v. Raynor, 19 Fed. Rep. 308, the bill 
was filed two months and thirteen days before the expiration 
of the patent. The bill, however, was defective, and an 
amendment was filed twenty-seven days after the expiration 
of the patent. Judge Wheeler sustained the bill upon the 
ground that the amendment only made the bill “ what it should 
have been to be good when brought.” The Court states : — 

“If the oratrix has shown a case for any equitable relief, 
she is upon all the decided cases entitled to have the bill re- 


tained for that, and such cognate relief as is necessary to do 
complete justice.” 


It does not appear from the decision what special allega- 
tions there may have been in the bill showing that the plain- 
tiff was entitled to equitable relief. 

In the case of the American Tube Works v. Bridgewater 
Iron Company, Colt, J., 26 Fed. Rep. 325, the bill was filed 
July 10, 1880, twenty-three days before the expiration of the 
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patent. The bill prayed for a perpetual injunction but not for 
a preliminary injunction. The Court sustained the bill, stat- 
ing that 


oF : ‘ , , 8 

the case was cognizable in equity at the time the bill was 
filed, and it was not impossible to have obtained equitable relief 
during the life of the patent. It was not a mere device to 
transfer a plain jurisdiction at law toa court of equity, as the 
courts have held where the patent has only several days to 
run.” 


It does not appear what special grounds for equitable 
relief, if any, were set out in the bill. 

In Burdell v. Comstock, 15 Fed. Rep. 395, tae bill was 
filed five days before the expiration of the patent sued on. 
It prayed for an injunction and account, but the Court say, 


“It is manifest that the prayer for an injunction was a 
mere pretext, ‘a device to transfer plain jurisdiction to award 
damages from a court to which it properly belongs to this 
court.’ Betts v. Gallais, Eng. L. R. 10 Eq. 392. The in- 
junction prayed for was neither expected nor desired. No 
court would, under the facts stated, have granted it. If issued, 
it could only have operated for the few days intervening 
between the filing of the bill and the expiration of the patent. 
We have no hesitation in declaring that upon these facts this 
court never had jurisdiction of the case. ‘The defendant, tak- 
ing this view of the law, promptly demurred, alleging want of 
jurisdiction. His demurrer was overruled. But this decision 
is not conclusive of the question. Objections to the jurisdic- 
tion are usually taken in the first instance, but a plain defect 
of jurisdiction may be insisted upon at the hearing. Thomp- 
son v. Railroad Co., 6 Wall. 137. Our opinion is that this 
court is without jurisdiction, and complainant’s bill will 
therefore be dismissed with costs.” 


In the course of the decision, the Court stated the true 
ground upon which patentees have the right to proceed in 
equity in the following language : — 
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“Owners of patents are entitled as well to protection 
against future invasions of their rights as to compensation for 
past injuries. Hence parties desiring such relief must from 
the necessities of their cases invoke the aid of courts author- 

ized to issue injunctions, and when jurisdiction is once rightly 
obtained, the court may proceed and decree full relief.” 


In the case of Davis v. Smith, Lowell, J., 19 Fed. Rep. 
823, the bill was filed one day before the patent expired. 
The Court sustained the demurrer to the bill for want of 
equity, saying : — 


* No equitable discovery or relief is sought by the bill 
beyond or different from that which is usual in ordinary 
patent causes. The plaintiff could not expect the Court to 
grant a restraining order which must expire before it could | 
| hy reasonable diligence be served, nor was one prayed for. : 
| An injunction was impossible for want of time to notify the ; 
| defendant.” 


In the case of the Racine Seeder Co. v. Joliet Wire Check : 
Rower Co., 27 Fed. Rep. 369, the Court dismissed the bill : 
without prejudice, in great part because 3 


“this patent was within about two months of its expiration at 
. the time the bill was filed, leaving it doubtful, under the rule 
| in Root v. Railway Co., 105 U.S. 189, whether the court has 
ey’ jurisdiction in equity .” 


His Honor Mr. Justice Blatchford has twice had occasion 4 
to pass upon the question of whether or not the court would 
entertain jurisdiction of a bill filed just before the patent 
expired. 

In the case of the Toledo Mower and Reaper Co. v. Johns- : 
ton Harvester Co., 32 O. G. 1010, the bill was filed twenty- | 
six days before the patent expired. The bill is set out at 
length in the opinion of the court, and makes out a strong case 
for equitable relief. The Court says :— 
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“This case does not fall within the ruling in Mershon v. 
The J. F. Pease Furnace Co., herewith decided. In the 
present case, the bill was filed twenty-six days before the 
patent expired. There was time to give notice of a motion 
for a provisional injunction and to obtain it. Moreover, the: 
bill sets forth special circumstances for equitable relief, in 
that the plaintiff has retained the exclusive right to make and 
sell, and is exercising it, and is able to supply the market, 
and the defendants are making machines containing the 
invention, and threaten to make them in large quantities, and 
intend to put on the market, in the season of 1885, infringing 
machines made before the patent expires, and have large - 
quantities on hand which they are offering for sale; and the 
bill prays for an injunction restraining the sale, after as well 
as before the patent expires of machines unlawfully made 
before it expires.” of 


On the same day the same judge decided the case of Mer- 
shon v. J. F. Pease Furnace Company, 32 O. G. 1011, in 
which the bill was brought six days before the expiration of 
the patent. The Court states that the bill “sets forth no 
special ground for equitable relief.” The Court, after a dis- 
cussion of the statutes and the theory upon which the equi- 
table jurisdiction of the United States courts is based, says: 


“In the present case the sole object of the bill plainly 
appears to be to obtain pecuniary compensation in the shape 
of profits or damages in a case where no injunction of any 
kind could be obtained; for by the rules of the court 
(Northern District of New York), a notice of eight days of 
a motion for an injunction is required. The coming into 
a court of equity under such circumstances will not be per- 
mitted. As the bill does not show that an action at law for 
damages would be an inadequate remedy for the wrongs com- 
plained of, and no bona fide ground for equitable relief is 
presented, the demurrer is allowed with costs.” 


It is submitted that the two cases last cited, both of which 
were decided by his Honor Mr. Justice Blatchford, indicate 


16 BRIEF ON BEHALF OF APPELLANTS. 


the true rule for determining the question whether or not in 
any given case a court of equity will take jurisdiction of a 
cause based on Letters Patent. In the first case the bill not 
only prayed for an injunction, but set out a number of cir- 
cumstances which made it essential to the protection of the 
plaintiffs that he should have equitable relief there and then. 
It alleged that the defendants threatened to make infringing 
articles in large quantities, and that they intended to put 
on the market for the ensuing season infringing machines 
made before the patent expired ; that they had large quanti- 
ties on hand which they were offering for sale. The bill 
prayed for an injunction restraining the sale after as well as 
before the expization of the patent of machines unlawfully 
made before it expired. Under these special and peculiar 
circumstances, all of which are emphasized by the Court as 
affording the real ground for the decision, the bill was sus- 
tained. The reference of the Court to the fact that the plain- 
tiff would have time to make a motion for provisional 
infunction and to obtain it, is merely incidental to the gen- 
eral argument, it being clear that if the plaintiffs allege suffi- 
cient grounds for equitable relief at a late stage in the life of 
the patent, all that it was necessary for the Court further to- 
consider in order to sustain the bill was whether or not 
there could be an opportunity to award the relief to which 
the plaintiff was entitled. 

In the second case, however, the same judge, finding no 
grounds whatever for equitable relief set out in the bill, 
except the bare prayer for an injunction, and finding fur- 
thermore that under the regular practice of the Circuit Court 
in which the case was pending, there was not time for a 
motion for an injunction pendente lite to be made, declined 
to take jurisdiction and dismissed the bill. 
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It is undoubtedly true that even under the circumstances 
of the second case the Court would have the power to render 
equitable relief by granting a restraining order ex parte under 
Sect. 718 of the Revised Statutes of the United States, and 
this is true of every one of the cases in which the courts have 
refused to entertain jurisdiction, except the case before Judge 
Lowell, where the patent expired the day following the bring- 
ing of the bill, and where, as he said, a restraining order 
would become ineffective as soon as served. The granting 
of « restraining order is as much equitable relief as the grant 
of a preliminary injunction, and if the question of equity 
depends upon whether or not it is physicaHy possible to grant 
equitable relief of any kind, a bill filed two days before the 
expiration of the patent would necessarily be good. On the 
other hand, if the question of the possibility of the plaintiff 
getting a preliminary injunction before the patent expired is 
the material consideration, the term within which the bill may 
be filed would vary in the different circuits ; for in the South- 
ern District of New York, four days’ notice of motion for a 
preliminary injunction is required; in the Northern District 
of New York, eight days are required; in the District of 
Vermont, and in many other districts, only a reasonable 
notice is required ; while in the First Circuit the practice is 
to take out a summons returnable in ten days, and upon the 
return day of the summons to apportion a reasonable time to 
the defendants and complainants, within which affidavits are 
to be filed, and an issue made up for the purpose of the 
motion. If time to move for a preliminary injunction were 
the essence of the jurisdiction, a bill ought to be filed in 
the Circuit Court of the United States for the District of 
Massachusetts at least three weeks before the expiration of 
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the patent in order to give opportunity for securing a pre- 
liminary injunction, while in the Southern District of New 
York the court would have jurisdiction if the bill were filed 
five days before the expiration of the term of the patent. It 
is submitted, however, that the element of the time elapsing 
atter the filing of the bill and before the expiration of the 
patent, and the physical possibility of securing equitable 
relief within that time, are only material incidentally to the 
broad and general principles upon which the jurisdiction of 
the court in equity always depends. 

It is submitted that in patent causes, as in other branches 
of equity, the plaintiff’s right to come into equity because of 
his prayer for an injunction, depends upon whether he has 
shown in his bill that his cause of action and the situation of 
the parties are such that he does not have a plain, adequate 
and complete remedy at law, but needs the special and 
peculiar remedies to be obtained only in a court of equity. 
If he makes out by his bill that he requires the interposition 
of a court of equity by way of injunction, a further question 
may arise whether it is physically possible for him to obtain 
the relief sought or any substantial part of it before the ex- 
piration of the term of the patent, during which alone he 
is entitled to such relief; but independently of the latter 
question, we submit that a plaintiff in a patent case is never 
entitled to go into equity unless he brings himself within 
the jurisdiction of the court by the allegations of his bill. 

The Court, in the case of Root v. Railway Co., have truly 
stated that the nght to an “injunction against the continuance 
of the infringement” is the most common ground for the juris- 
diction of a court of equity in patent causes. 

The Court does not decide, however, that a plaintiff is 
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entitled to an injunction merely because he is the owner of 
Letters Patent which have been infringed. On the contrary, 
they decide that he is entitled to an injunction where the 
situation is such as to entitle the plaintiff to an injunction 
under the general principles of equity ; that is to say, where 
the plaintiff makes out a case showing that unless the court 
of equity interferes, he will suffer great and irreparable 
damage of such a character that the damages he might 
recover in a court of law would not afford him adequate 
compensation. He must at least allege in his bill that the 
trespass is a continuing one. In the case of Letters Patent, 
he should at least allege that the defendant is still in- 
fringing and threatens and intends to infringe. He must 
show that he is not seeking merely damages for past viola- 
tions of his rights, but that he is seeking to have the continu- 
ing trespass restrained, because if not restrained a multiplicity 
of suits wjll be necessary for his protection, or he would 
suffer other great and irreparable damage. Unless the bill 
contains such allegations, it seems clear that the case is no 
more cognizable in a court of equity than would be a bill 
alleging a single act of waste, nuisance or trespass which did 
not charge that the unlawful acts are continuing, or that the 
defendant intends and threatens to persevere in his violation 
of the plaintiffs rights to the great injury of the plaintiff. 

It is well settled that the ground of the jurisdiction of a 
court of equity to grant injunctions against torts is not based 
upon the fact that the plaintiff has suffered damage in the 
past, for the courts of law will in that case afford him full 
redress by way of damages. 

“The jurisdiction, in all cases in which an injunction is 
prayed for to restrain a tort, is founded upon the equity of 
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protecting property from irreparable injury, or of protecting 
the plaintiff against a continuing violation of his rights.” 


Kerr on Injunctions, Am. Ed. 1871, pp. 235, 287, 
332, and cases there cited. 

Fletcher e¢ al. v. Bealey et al., 28 Ch. Div. 688. 

Doherty v. Allman, 3 App. Cas. H. of L. 709. 

Pulteny v. Shelton, 5 Ves. 260, note. 

Lathrop v. Marsh, 5 Ves. 259. 

Thwort v. Thwort, 16 Ves. 128. 

Hawley v. Clowes, 2 John Ch. 122. 

Watson v. Hunter et al., 5 Johns Ch. 169. 

Duvall v. Waters, 1 Bland (Md.), 577. 

Jesus College v. Bloom, 3 Atk. 262. 

Smith v. Cook, 3 Atk. 381. 

Livingston v. Livingston, 6 Johns Ch. 497. 

Clowes v. Beck, 13 Beav. 347. 

Hogdson v. Duce, 2 Jur. N.S. 1014. 

i Parker v. Cotton & Woolen Co., etc., 2 Black, 545. 

a Bailey v. Taylor, 1 R. & M. 73. 


The usual situation of the parties in cases in which bills in 
equity for the infringement of Letters Patent have been 
brought, and the character of the allegations commonly incor- 
porated into such bills, have been suchas to make the jurisdic- 
tion clear under these well-established principles of equity, 
and in few cases is the grounds of the jurisdiction discussed. 
The only decided cases found, upon a careful examination of 
the reports, in which it has ever been intimated, however, 
that there was a special and peculiar equity under the stat- 
utes of the United States, giving to causes based upon the 
infringement of Letters Patent a standing in the courts of 
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equity of a different character from other cognate cases of 
torts or trespass, are those Circuit Court cases distinctly over- 
ruled in Root v. Railway Company, in which it had been held 
that the court could take jurisdiction in suits on expired pat- 
ents, where there were no special equities to confer jurisdic- 
tion. | 

In all other cases it has been assumed that the sole ground 
for the interference in a court of equity by injunction, in 
patent cases, was the same as in other cases. 

In the case of Neilson. v. Thompson, 1 Webster’s Patent 
Cases, p. 286, Lord Chancellor Cottenham says, in refusing 
an injunction ;: — 

“It seems to me that stopping the works, by an injunction, 
under these circumstances, is just inverting the purpose 
for which an injunction is used. An injunction is used for 
preventing mischief.” 

In the case of the Rumford Chemical Co. v. Hecker, 2 B. & 
A. 386, the Court says that an injunction should issue after 
final hearing, 

“unless the defendant is able to show the Court such facts 
and circumstances existing in the case, as make it manifest - 
that the equities between the parties demand the withhold- 
ing of an injunction until after an accounting has been had. 
Courts have the power to withhold it, and usually will do so, 
in those cases where by granting the injunction there seems to 


be more danger of producing an irreparable injury to the de- 
Sendant than of preventing tt on the part of the complainant.” 


In Jenkins v. Greenwald, 2 Fish. Pat. Cases, 38, the 
court decides that when a defendant has once infringed, he 
will be enjoined, even although he has ceased infringing, 
and agreed not to commit the tort again, but it is upon the 
express ground that — 
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“Having once been a wrong-doer, the law supposes the 
posibility of his being so again, and will impose the proper 
restraint to prevent the repetition of the wrongful act.” 


The Court does not go so far as to say that it would take 
jurisdiction in such cases if there were no proper allegations 
in the bill. 

In the case of Sanders v. Logan, 2 Fisher Patent Cases, 
168,- Judge Grier had occasion to consider the question of 
the principles upon which an injunction is to be granted in 
patent causes in a case which was decided more than two 
years before the patent had expired, but in which the facts 
were in other respects much like those of the present case. 
He says (p. 170) :— 


* The bill prays for an injunction and an account; and 
yet admitting the validity of the patent and its infringement 
by respondents, it is clear that as a proper remedy for the 
injury complained of, nezther an injunction nor an account 
are necessary or proper. The invention claimed is for an 
improvement in the machinery of grist mills, and the only 
injury to plaintiff’s rights exists not in using his invention, 
for it is his interest that all mills should adopt and use it, 
provided he is paid the priceof a license. Such price or value 
of a license is the true measure of the ‘actual damage’ suf- 
fered, and of the remedy which the patentee can obtain, or has 
a right to claim, in equity. The remedy by injunction 
is neither necessary nor proper to enforce the payment of 
money. It is true that injunctions are now more liberally 


‘granted than in former times, yet the granting or refusal of 


them rests in the sound discretion of the Court. A rash or 
indiscreet exercise of this power may be very oppressive, of 
no use to the complainant and ruinous to the defendant. As 
a remedy, it should be administered only for prevention or 
protection. Where it is not necessary for these purposes, it 
it merely vindictive, injuring one party without benefit to the 
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other. There are many cases of patents where it is the only 
efficient remedy to protect the patentee, and prevent con- 
tinuing trespasses on his rights. But there are others in 
which it answers neither purpose, and is only used for ex- 
tortion or vengeance. A chancellor who would issue an 
injunction to stop « mill or manufactory locomotive or steam 
engine because in their construction somepatented device or. 
machine had been used, would act. withmore than doubtful 
discretion. Stopping the mill or steam engine might cnjlict 
irreparable injury, but could not benefit the inventor. The 
compensation to him for this trespass on his rights is the 
pr:ce of a license. The wrong done him is not the useof 
his invention, but the non-payment of a given sum of money. 
To issue an injunction in such a case, where neither preven- 
tion nor protection 18 sought or required, but only compensa- 
tion, would be an abuse of power. An injunction is not to 
be used as an execution or for extortion. ... . There has 
been no objection interposed to the jurisdiction of the court 
in this case, nor do I wish to be considered as deciding that 
the court has no jurisdiction, but rather as suggesting to 
counsel whether they have chosen the proper tribunal, when 
the bill exhibits a case where neither account nor injunction 
are proper remedies, but only a decree for a certain sum of 
money, with interest, as fixed actual damage.” 


It seems quite clear that if the question of jurisdiction had 
been raised before Judge Grier, he would have decided it 
adversely to the complainant. 


The Court say in Root v. Railway Co., p. 192, “In the 
case of Sullivan v. Redfield (1 Paine, 441), which was de- 
cided in 1825, Mr. Justice Thompson, who, in the Livingston 
case had sat as one of the judges of the State court, had 
occasion to consider the nature of the equity jurisdiction in 
patent suits. ‘The equity jurisdiction,’ he said, ‘exercised 
by the court over patents for inventions is merely in aid of 
the common law, and in order to give more complete effect 
to the provisions of the statute under which the patent is 
granted.’ And in answer to the argument that the act of 
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1819 gave a peremptory right to an equitable remedy by 
virtue of the patent itself, he said, ‘This act does not enlarge 
or alter the powers. of the court over the subject matter of 
the bill or the cause of action. It only extends its jurisdic- 
tion to parties not before falling within it. Before this act, 
it had been held that a citizen of one State could not obtain 
an injunction in the Circuit Court for a violation of a patent 
right against a citizen of the same State, as no act of Con- 
gress authorized such suit. This act removed that objection 
and gave the jurisdiction, although the parties were citizens 
of the same State. But in the exercise of the jurisdiction in 
all cases of granting injunctions to prevent the violation of 
patent rights, the court is to proceed according to the course 
and principles of courts of equity in such cases. So that the 
questions presented in the present case are precisely where 
they would have been without this act.’” 

It is submitted that with the exception of the cases over- 
ruled in Root v. Railroad Company, no cases can be found in 
which it is decided that a patentee is entitled to an injunction 
except upon the ground that he needs it to protect him against 
a continuing infringement which will cause him irreparable 
damage. If this is the law, it follows that a court of equity 
will not take jurisdiction in any case in which the bill does 
not contain the necessary allegations to lay the foundation 
for the granting by the court of an injunction for which the 
bill prays. 

Story, Eq. Pl., Sect. 23. 
Parker v. Cotton & Woolen Co., 2 Black, 545. 


There are, to be sure, a class of patent cases in which it 
has been decided that where the infringement is past, an 
injunction will issue even if the defendant agrees not to 
infringe again, but the ground for assuming jurisdiction and 
granting relief in those cases, is as in all other patent cases, 
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because the complainant may well have reason to fear future 
infringement of his rights, and because he is entitled to bet- 
ter protection against such future infringement than the mere 
agreement of the defendant. 

In one of these cases, Potter v. Crowell, 3 Fish. 112, where 
an injunction was granted, the proper rule is clearly stated. 
The Court says that, — 

* Where the injury is not only past, but cannot from the 
nature of the case be renewed or continued, no injunction 


would be granted, for the well-recognized principle should in 
such case prevail, that past injuries are not in themselves 


ground for injunction; and because the restraining power of 


a court of equity can only be evoked, not to remedy injuries 
already done, but to prevent injury.” 

See also Jenkins v. Greenwald, supra. 

Draper v. Hudson, 6 Fish. 327. 


It is submitted that where a bill is brought for the infringe- 
ment of Letters Patent, the same allegations must be made 
in the bill as in case of waste or nuisance or trespass, in 
order to justify the court in assuming jurisdiction. It may 
well be doubted if in any case or any stage in the life of a 
patent a court of equity has jurisdiction, if the bill alleges only 
the title to a patent and the fact of past infringement, for 
from such allegations no damage could he inferred except 
the precise damage which would be awarded by the courts of | 
law. If the plaintiff, at any time in the life of the patent, 
needs an injunction, his bill should state that he requires 
the interposition of the court of equity by way of injunc- 
tion, because of the fact that the defendant is either con- 
tinuing his infringement at the time of the filing of the bill, 
or threatens or intends so to do. 
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When the bill is brought, as in this case, only two weeks 
prior to the expiration of the patent, so that the special 
relief of a court, if it could be administered at all, could 
only be operative for a few days, it would seem specially 
important that the bill should contain such allegations as 
will show that there is a necessity for the intervention of the 
court. Unless the damage to the plaintiff from future 
acts of infringement during the remainder of the term of the 
patent is of such a character that the Court is prepared to say 
that damages awarded by a court of law will not be a suffi- 
cient compensation to him for that injury, the court of equity 
will not interfere. Certainly, the mere continuance of an 
infringement for a few days cannot, in ordinary cases, be the 
cause of irreparable damage to the complainant. 

In bills brought for an injunction against waste, a court 
will not interfere where the waste is trivial, nor will such an 
injunction be granted where the person against whom such 
relief is sought has stopped committing waste since the filing 
of the bill. | 


Parker v. Cotton & Woolen Company, 2 Black, 551. 


Brace v. Taylor, 2 Atk. 253. 

Barry v. Barry, 1 J. & W. 653. 
Lambert v. Lambert, 2 Ir. Eq. 210. 
Doran v. Carroll, 11 Ir. Ch. 283. 


On the same principle, a bill for an injunction will not lie 
to prevent a nuisance or a trespass which is of small moment. 
Kerr on Injunctions, Am. Ed. 1871, pp. 353 and 363, 

and cases there cited. 


It is submitted that these cases are authority for holding 
that a court in equity has no jurisdiction of a patent cause, 
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where the prospective damage, if any is alleged, must neces- 
sarily be as slight as would have been the continuance of 
infringement by the defendants in the present case for fifteen 
days. . 

When, however, asin the present case, there is no allegation 
of continuing infringement, no allegation that the defendants 
threaten or intend to continue their infringement, no allega- 
tion that if they do continue their infringement they will 
cause the complainant injury of such a character that he can- 
not be compensated for it by damages, and not even an allega- 
tion to the effect that the infringement of the past was of such 
a character as to cause irreparable damage from which it 
might possibly be inferred that a continuance of the infringe- 
ment, if alleged, would in like manner seriously affect the 
plaintiff ’s interests, it is hard to see any theory upon which 
the bill can be sustained, which will not be a violation of the 
fundamental principles upon which courts of equity have 
always based their jurisdiction to grant injunctions in cases 
of tort. 

In the present case, the proofs, when taken, do not in any 
degree tend to show that it was possible for the complainant 
to have made in his bill those allegations which alone confer 
jurisdiction upon a court of equity, or that he did not have 
a plain, adequate and c omplete remedy at law. The single 
act of infringement upon which the plaintiff based his prima 
facie case consisted of the sale in the defendants’ store to 
the plaintift’s counsel of a single folding guide or binder, on 
the seventh day of April, 1879, five months and thirteen 
days before the bill was brought. If the plaintiff was in 
danger of suffering irreparable damage from the defendants’ 
acts, or if the defendants were in fact continuing their 
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infringement after the time of this single sale, it was the 
complainant’s duty to have brought his bill long prior to its 
actual date of filing. The fact that he did not do so com- 
pletely negatives any presumption that the defendants’ acts, 
if continued, were of such a character as_ to seriously 
embarrass or injure the plaintiff. Moreover it appears 
from the testimony before the Master, that the defendants, 
Johnston, Clark & Co., are dealers in sewing machines (p. 
37, Int. 13, and on p. 13, Cross-Int. 6) ; it appéars from the 
direct examination of complainant’s counsel in his deposition 
to show infringement that he was informed by one of the 
defendants that “ his company made no money by the sale of 
the articles direct of any consequence ; that they furnished a 
set of attachments including this binder with each machine 
sold for cash.” 

There is no suggestion in the record that the defendants 
were manufacturers or users of the infringing devices, or that 
their dealing in the binders alleged to be infringements of 
the patent was a regular part of their business, or that they 
sold them for profit. Moreover, the complainant’s counsel, as 
soon as the accounting began, waived all examination of the 
defendants as to profits, and limited himself to the question 
of damages (Master’s report, p. 31; see also Stipulation on 
p. 39). He undertook to prove, and did prove, in the view 
of the Master and Court, an established license fee, which 
would have been the exact measure of his damages in a court 
of law. This fact is material in determining whether or 
not his legal remedy was adequate (Parker v. Cotton and 
Woollen Co., 2 Black, 545). 

It appears clearly, therefore, from the record of the case, 
that the plaintiff brought this suit merely for the purpose 
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of recovering from the defendants, who had sold infringing 
binders as an incident of their business as dealers in sewing 
machines, the established license fee which as he undertook 
to prove other sewing-machine companies had paid. It is 
clear trom the whole testimony of the plaintiff that he worked 
his patent merely with the view of granting licenses to all 
applicants for a license fee (Wooster, p. 39, Int. 2), and that 
provided the defendants were solvent, he would have been 
quite willing to have them continue their infringement indefi- 
nitely if at the end he could exact from them just the license 
fee which he was in the habit of receiving from others as he 
says. There is no allegation in the bill and no suggestion in 
the proofs that the defendants were insolvent. 

There is no allegation in the bill and no suggestion in 
the proofs that the complainant was a manufacturer of 
folding guides or binders, but the contrary clearly appears. 
The complainant described his occupation as “ prosecuting 
infringers of patents ” (p. 13, Cross-Int. 8). On p. 41, Cross- 
Int. 16, he testifies that as far as any use of the invention 
itself was concerned, he had only made what binders “I used 
in my business, but none for sale before or after I owned the 
patent,” and that he used binders from the year 1860 to the 
year 1873 (p. 13, Int. 10), when it is to be presumed he 
went out of the ruffling business and devoted himself to 
* prosecuting infringers of patents.” It appears clearly, there- 
fore, from the facts in evidence, that the plaintiff had no pur- 
pose in suing these defendants except to recover from them 
his license fee, and that he did not require any relief from 
any court except judgment that the defendants should pay 
him money. He could not, therefore, have truly made any 
allegations in his bill to the effect that he did not have a 
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plain, adequate and complete remedy at law, for all the 
damages that he had suffered, even if the defendants were 
continuing or threatening to continue their infringement. 
It is obvious that he could not have needed an injunction 
to protect him during the last few days of the life of his 
patent from the infringement by the sale of a few infringing 
binders, on which, if sold, he could have collected his estab- 
lished royalty in a court of law. 


See Sanders v. Logan, 2 Fish. Pat. Cas. 168. 


If, therefore, his bill had contained the proper allegations 
to have authorized a court of equity to take jurisdiction, 
the facts developed in the record would have shown that 
those allegations were absolutely false, and that the plain- 
tiff had a plain, adequate and complete remedy at law. 
Under these circumstances,. it is submitted that on the facts 
proved in this case, and without reference to the pleadings, 
the bill should be dismissed on the principle laid down by 
the Supreme Court in the case of Dowell v. Mitchell, 105 
U. S. 430, where the Court after finding that the — 


“title to the property described in the mortgage, executed 
by the surviving partner in the name of the late firm, had 
never been held either in the late firm or in the surviving 
partner, but was in one of the deceased members of the firm at 
the time of his death, and that at the date of the mortgage the 
title of the mortgaged premises was in his heirs, and that 
therefore an alleged ground for the jurisdiction of a court of 
equity had not been established,” proceed as follows: - 
“When this fact was established by the evidence, the 
court below, sitting as a court of equity, had no jurisdiction 
to proceed inthe cause. There was nothing on which it could 
act but the promissory notes, and to enforce their payment 
the complainants had a plain, adequate and complete rem- 
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edy at law. The rule is, that where a cause of action cog- 
nizable at law is entertained in equity on the ground of 
some equitable relief sought by the bill, which it turns out 
cannot, for defect of proof or other reason, be granted, the 
court is without jurisdiction to proceed further, and should 
dismiss the bill without prejudice.” 


See also Draper v. Hudson, 6 Fish. Pat. Cas. 327. 


We submit that the failure of the complainant to show 
by his proofs any fact or circumstance from which it could 
be inferred that he had not a plain, adequate and complete 
remedy at law, and the affirmative proof that he had such a 
remedy at law, in this case,as in the case of Dowell v. 
Mitchell, make it proper that the bill should be dismissed 
without prejudice. on 

It is true that the Supreme Court, in Lake Shore R. Co. 
v. Car Brake Shoe Co., 110 U. S. 229, and the Consoli- 
dated Safety Valve Company v. Crosby Steam Gauge and 
Valve Co., 113 U. S. 157, have entertained bills on patents 
which had expired before the case was brought to final hear- 
ing; but the distinction between those cases and the present 
case is, that here at the time of the filing of the bill there 
was no ground for assuming jurisdiction, while in the cases 
last cited there was a proper case for a court of equity at the 
time the bill was filed. There can be no doubt that if at 
the time of the filing of the bill the facts and pleadings are 
such as to make the case cognizable by a court of equity, 
the mere accident of a lapse of time or a change in the situ- 
ation of parties or of the facts, cannot oust the court of its 
jurisdiction ; but where, on the other hand, as here, there never 
was any reason for going into a court of equity, and where 
the plaintiff at the time of filing of the bill had a plain, 
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adequate and complete remedy at law, the jurisdiction never 
attached, and the failure of the plaintiff to prove those facts 
which alone could have given him any standing in court 
originally must necessitate the dismissal of his bill. 

The consideration of the proofs in this case is material 
only as establishing beyond question that as a fact the plain- 
tiff did not at the time his bill was filed have the right to 
proceed in equity for the alleged infringement by these de- 
fendants, but irrespective of the proofs we submit that from 
a consideration of the bill itself and as a matter of pleading, 
it is clear that the complainant has a plain, adequate and 
complete remedy at law, that he makes out no case for the 
interposition of a court of equity, and that therefore the 
court in equity has no jurisdiction of his cause of action, 
and the bill should be dismissed by this court. 

The case of Parker v. Cotton and Woollen Co., 2 Black, 
545, was a suit to procure an injunction against an alleged 
nuisance. In it the Court states that the jurisdiction of a 
court of equity in cases of private nuisances is “ governed 
by the same principles which animate and control it (the. 
Court) in other cases where its aid may be invoked against 
a wrong-doer.” 

The summary by the Court of the conditions under which 
a court of equity will interfere to restain a nuisance relates 
to and bears directly upon the question of jurisdiction in 
other analogous cases of torts, of which it is submitted the 
tort of an infringer of Letters Patent is one. The Court 
say : — 

“ Many cases of private nuisance will sustain an action 


at law, which will not justify relief in equity. ... A 
court of equity will interfere when the injury by the 
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wrongful act of the adverse party will be irreparable, as 
where the loss of health, the loss of trade, the destruction — 
of the means of subsistence, or the ruin of the property, 
must ensue. . 

“It will also give its aid to prevent oppressive and inter- 
minable litigation or multiplicity of suits, or where the 
injury is of such a character that it could not be adequately 
compensated by damages at law, or is such as, from its con- 
tinuance or permanent mischief, must occasion constantly 
recurring grievance, which cannot be prevented otherwise 

than by an injunction. 
© A diminution of the value of thepremises without irrepar- 
able injury is no ground for interference. . . . This jurisdic- 
tion is applied only where the right is clearly established, 
where no adequate compensation can be made in damages, 
and where delay itself would be wrong.” 


In that case the Court dismissed the bill, upon the plead- 
ings, because the plaintiff 


* does not allege either damages or irreparable injury or pro- 
tracted litigation or a multiplicity of suits as the ground 
upon which he seeks relief in equity.” 


As to the facts, they say : — 


* There is no warrant for such an averment. If he has 
been injured, his injury can be ascertained and fully repaired 
by damages in an action of law. 

“A jury is the tribunal provided by law to determine the 
facts and to fix the amount, and they can best perform this 
duty. The fact that other proprietors have been paid bears 
upon this point. The appellant can have no standing in a 
court of equity until he has laid his foundation for relief. 
This objection is fatal to the case. We decide nothing else.” 


Unless a bill brought for the infringement of Letters 
Patent is to be regarded as having an independent equity, 
because of the nature of the illegal act complained of (and it 
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would seem that this proposition is quite inconsistent with 
the decision of Root v. The Railway Co., above cited), the 
principles of Parker v. Cotton and Woollen Co. must be 
applicable to the present case. 


IV. 


THe REISSUE. 


Relief in equity cannot be based on the reissue in suit 
because of laches in applying for the reissue. 

The bill of complaint alleges (p. 3) that the original pat- 
ent — 
“was inoperative by reason of a defective or insufficient 
specification ; thereupon so finding, and the said error hav- 
ing arisen by inadvertency, accident and mistake, and without 
any fraudulent or deceptive intention on the part of said 
Douglass or your orator, the said Douglass and your orator 
surrendered said patent to the Commissioner of Patents, 
according to the statute of the United States in such case 
made and provided, and having amended the specification of 
claim in accordance with the decision of the said commis- 
sioner in the premises, the reissue in suit was granted.” 


The Act of 1870, Sect. 53, under which this reissue was 
granted, provided that a patent might be reissued whenever 
it was “inoperative or invalid by reason of a defective or 
insufficient specification, or by reason of the patentee claim- 
ing as his own invention or discovery more than he had a 
right to claim as new.” The bill of complaint excludes the 
possibility that the patent was reissued for the latter reason, 
by alleging that it was reissued for the former reason. The 
bill of complaint also excludes the possibility that the 
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patent was reissued to correct the description of the devices 
shown in the patent, for it alleges that it’ was amended 
in the “ specification of claim.” 

The amendment of a claim by a reissue, if it is not to 
disclaim a part of what is claimed in the original patent, can 
result in only three things: either the claim remains in sub- 
stance the same as it was in the original patent, or a claim 
which covers something is substituted for a claim which 
covers nothing, or the claim in the reissued patent is made 
to cover more than the claim of the original patent. The 
first alternative is excluded by the allegation of the bill that 
the original patent was inoperative and invalid, and that the 
reissue was made operative by amending the claim. The 
second alternative is an enlargement of the claim as well as 
the third ; in other words, the second alternative involves the 
conclusion that the reissue embodies a claim to which the 
public was not subjected in the original patent. The second 
alternative is therefore open to the same objection, on the 
ground of laches, as the third alternative is. Every objec- 
tion based upon the prejudice which may result to the rights 
of the public by reason of laches, which could be urged 
against substituting a claim for a broad invention in place of 
an original claim for a narrow invention, exists against the 
substituting for an original claim which was meaningless 
and therefore claimed neciing: of a claim for a substantial 
invention. 

The application for the reissue was made more than 
fourteen years after the original patent issued. 

The enlargement of a claim is only permissible where the 
mistake is one “such as a court of chancery, in cases within 
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its ordinary jurisdiction, would correct,” and “there can be 
no valid excuse for delay in asking to have it corrected.” 


Miller v. Brass Co., 104 U. S. 355. 


“In reference to reissues made for the purpose of enlar- 
ging the scope of the patent, the rule of laches should be 
strictly applied.” 


Ibid. 356. 


* But since the purpose of the statute undoubtedly was to 
provide that kind of relief which courts of equity have 
always given in cases of clear accident and mistake in the 
drawing up of written instruments, it may fairly be inferred 
that a mistake in a patent, whereby the claim is made too 
narrow, is within the equity if not within the words of the 
statute. Yet no court of equity, considering all the 
interests involved, would ever grant relief in such a case 
without due diligence and promptness on the part of the 
patentee in seeking to have the error corrected. It is just 
one of those cases in which laches and unnecessary delay 
would be held to be a bar to such relief.” 


Mahn v. Harwood, 112 U.S. 362. 


The rule in courts of equity, cited with approval in Brown 
v. County Buena Vista, 95 U. S. 160, is as follows : — 

“Nothing can call forth” [a court of equity] “into ac- 
tivity but conscience, good faith and reasonable diligence. 
Where these are wanting, the court is passive and does 
nothing. Laches and neglect are always discountenanced, 


and therefore from the beginning of this jurisdiction there 
was always a limitation of suits in this court.” 


If the bill in this case alleged that the original patent was 
inoperative because some claim in the patent was meaning- 
less, and that fourteen years after the issue of the original 
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patent it was surrendered for the purpose of amending this 
claim, and that a new claim was substituted for it which the 
complainant asked to have enforced, the allegations would be 
the equivalent of those which are contained in the bill, viewed 
in the most favorable light for the complainant ; and although 
the respondent had not set up the laches of the defendant as 
a defence, yet no evidence which complainant could introduce 
could exclude the presumption of laches arising from his 
great delay in applying for the reissue, and the Court would 
decree that he could not maintain a bill upon this reissue. 


Miller v. Brass Co., 104 U.S. 355. 
Mahn v. Harwood, 112 U. S. 362. 


If the bill had only alleged that an original patent had 
been surrendered and a reissue had thereupon been granted 
in accordance with law, the presumption against the validity 
of the reissue might not have arisen, because the patent might 
have been surrendered to correct a defective description 
without altering the claim, and it might have been surren- 
dered to narrow the claim, and it would have lain in the dis- 
cretion of the Commissioner of Patents to determine that the 
mistake of the patentee which he sought to correct was made 
by inadvertence, etc., and to determine whether the reissue 
was properly framed to correct the mistake ; but for the pur- 
pose of expanding a claim, the commissioner has no authority 
to grant a reissue after the lapse of fourteen years, and his 
action in such a case is open to review in this court. 


* Where it is evident that the commissioner under a mis- 
conception of the law has exceeded his authority in granting 
or reissuing a patent, there is no sound principle to prevent 
a party sued for its infringement from availing himself of 
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the illegality independently of any statutory permission so 
to do. 

“The granting of such reissues after the lapse of long 
periods of time is an abuse of the power and is founded upon 
a total misconception of the law. . . . The rights of the pub- 
lic here intervene, which are totally ‘inconsistent with such 
tardy reissues; and the great opportunity and temptation to 
commit fraud after any considerable lapse of time, when the 
circumstances of the original application have passed out of 
mind and the monopoly. has proved to be of great value, 
make it imperative on the courts as a dictate of justice and 
public policy to hold the patentees strictly to the rule of 
reasonable diligence in making application for this kind of 
reissues. 

* We repeat, then, if a patentee has not claimed as much as 
he is entitled to claim, he is bound to discover the defect in 
reasonable time or he loses all right to a reissue; and if the 
Commissioner of Patents, after the lapse of such reasonable 
time, undertakes to grant a reissue for the purpose of cor- 
recting the supposed mistake, he exceeds his power and acts 
undera mistaken view of the law ; and the Court, seeing this, 
has a right, and it is its duty, to declare the reissue pro 
tanto void in any suit founded upon it.” 


Mahn v. Harwood, 112 U. S. 358, 360, 362. 


In the case from which the above passages are quoted it 
was held that two years was the limit of time within which a 
reissue to expand a claim might be granted, and there the 
patent was held invalid because four years had elapsed ; and 
the Court said further (page 363) : — 

“We can see no possible excuse, and none has been at- 
tempted to be shown, for allowing the patent to stand the 
length of time it did without any attempt to have it amended. 
The reissue was made against law apparent on its face, and 
nothing is shown in the record to remove this illegality.” 

From the principles laid down in the foregoing passages 
from the opinion of this court, the conclusion results that 
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there can be no excuse for a delay of fourteen years in 
applying for a reissue to expand a claim, which can avail to 
make the reissue valid, or, at least, the patentee must affir- 
matively prove such an excuse, and if he does not prove it 
his reissue cannot be sustained. 

It is an elementary rule in equity pleading that every- 
thing which it is necessary for the complainant to prove, to 
sustain his case, must be stated in the bill of complaint. 


Story, Eq. Pl., Sect. 23. 


This being the case, there is no escape from the conclusion 
that this complainant, having alleged in substance that after a 
lapse of fourteen years, he surrendered his original patent to 
amend his claim so as to make his patent valid, and therefore 
so as to obtain rights against the public which his original 
patent did not claim, must fail to maintain his case, because 
if an excuse for the extraovdinary delay of fourteen years is 
possible, he has not alleged such an excuse. 

It is not alone laches in bringing suit which will afford 
a ground for refusing relief, for laches of the complainant in 
any other proceeding which is the basis of his suit, is a 
ground for refusing relief, as has been repeatedly held by 
this Court, not only with respect to proceedings for reissuing 
patents, but also other proceedings. 


Brown v. County of Buena Vista, 95 U. S. 157. 


The bill of complaint must exclude the presumption of 
laches which arises from the lapse of time in bringing suit, 
and for this reason the defect can be taken advantage of by 
demurrer. : 


National Bank v. Carpenter, 101 U.S. 567. 
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See also 


Maxwell v. Kennedy, 8 Howard, 210. 

Walker v. Jeffreys, 1 Hare, 348. 

Tatam vy. Williams, 3 Hare, 347. 

B. & M. Railroad v. Bartlett, 10 Gray, 384. 
Inhabitants of Plymouth v. Russell Mills, 7 Allen, 438. 


There is no reason why the same rule should not be 
applied where the laches which must be presumed upon the 
allegations of the bill has occurred in any other proceeding 
which is the foundation of the suit in which relief is sought. 

Diligence is one of the foundations of a complainant’s right 
to relief in equity. 

The excuse for laches is a matter peculiarly within the 
knowledge of the complainant. It is not in the nature of 
things within the knowledge of the defendant, and it is not 
properly a matter for him to set up. 

The case of Thomson v. Wooster, 114 U. S. 104, ought 
not to be taken as conclusive of this case upon this point. 
The report of that case does not state that the bill alleged 
that the patent was surrendered because of an insufficient and 
defective specification, or that the patentee reissued only to 
amend his claim, and apparently the rule of law that the bill 
of complaint must repel the presumption of laches was not 
brought to the attention of the Court. 

The suggestion in the opinion of the Court (p. 115) -that 
the reissue might properly have been granted to claim parts 
of the invention which had not been claimed before, or to dis- 
claim any part of that which was claimed in the original, and 
that the Court could not say as a mere matter of law that this 
might not have been the case, applied only to the assignment 
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of error based upon the supposed inconsistency in the allega- 
tions of the bill that the original patent was valid and opera-_ 
tive, and that the reissue was granted because of invalidity 
in inoperativeness, and it was not addressed to the question 
whether any of these reasons would warrant a reissue after 
the lapse of fourteen years. 3 


V. 
DAMAGES. 


The Master found that the plaintiff had proved an estab- 
lished license fee of ten cents for each guide. sold, and 
reported that the complainant’s damages should be estimated 
on that basis (Master’s report, record, pp. 30 and 65). 
The fifth and sixth exceptions of the defendants to that 
report are as follows (record, p. 30) :— 

Fifth Exception. — For that the said Master, in the final 
summing up his report, stated: “I accordingly find and 
report that complainant had an established license fee of 
ten cents for each guide purchased or disposed of by the 
defendants ”; whereas the said Master should have stated 
that complainant had failed to prove an established fee 
for each guide purchased or disposed of by the defend- 
ants, and that complainant is, therefore, entitled to only 
nominal damages. 

Sixth Exception. — For that the said Master, in his report, 


_ stated that complainant’s damages should be “ fifteen hundred 


dollars.” Whereas the said Master should have stated that 
* complainant is entitled to damages in the nominal sum of six 


cents.” 
It is submitted that the Master erred in finding that there 


was an established license fee which should be the measure 
6 
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of damages in this case, and that he should have awarded 
nominal damages only against the defendants. 

The complainant testifies that his “standard license fee’ 
was ten cents (ans. 3, p. 40), and that he granted licenses 
- to five companies named by him (ans. 4, p. 40). He pro- 
duces three of these so-called licenses (p. 61). That to the 
Wilcox & Gibbs Sewing Machine Company is not signed by 
him (p. 71); that to the Victor Sewing Machine (p. 68) 
is signed by his attorney (p. 64); and that to the Domestic 
Sewing Machine is not a license, but is a release of past 
damages. 

All the decisions say that it is only an established license 
fee which can be taken as furnishing a measure of damages, 
and it cannot be doubted that the rule is as stated in Walker 
on Patents, Sect. 557, that a license fee can only be estab- 
lished by payment of it. The mere granting of licenses 
under which payment is never made, cannot establish a 
license fee. Neither cana few instances of payment estab- 
lish such a license fee against a defendant when a less fee has 
been received by the patentee in many other instance. 

It appears that in one instance a shop right was granted 
for twenty-five dollars (ans. 13, p. 41; ans. 22, p. 42), and 
it further appears that the owner of the patent settled a great 
_ number of claims for infringement (ans. 35, 36, p. 46; ans. 
40, p. 47; ans. 55, 56, p. 49; ans. 66, p. 50; ans. 75, 75}, 
p. 50); and, as far as the evidence goes, that these .settle- 
ments were made without any assurance on the part of the 
owner of the patent that he received what he calls his estab- 
lished license fee (ans. 41, p. 47; ans. 61, p. 49; ans. 67, 
p. 50; ans. 79, 80, p. 51; ans. 85, 86, p. 51; ans. 92, p. 
51; ans. 99, p. 52; ans. 105, p. 52; ans. 110, p. 52; ans. 
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114, p. 53; ans. 115, p. 53). At least this is a fair infer- 
ence from the fact that the owner of the patent took the un- 
supported statements of the infringers of the number of 
binders they had made as a basis for settlement. 

As against these many cases where the license fee was not 
tuken as the measure of damages by the owner of the patent 
in settling suits against infringers, there should be at least 
very copious and exact proof that upon some other series of 
licenses, payments of what he calls his standard license fee had 
been made to him in the regular course of business, but the 
evidence introduced by the complainant falls far short of 
this. It is as follows : — i 

The complainant produced the licenses to the Wilcox & 
Gibbs and Victor Sewing Machine Company (p. 61), printed 
(pp. 6¢-71), and testified concerning the other two licenses 
as follows (p. 62) :— 


“ Q@. Were the licenses you granted to the Palmer Man- 
ufacturing Company and the Grover & Baker Sewing 
Machine Company, each one lithographic copies like these ? 

A. Yes. 

Y. Was the rate of license fee charged the same? 

A. Yes. 

Q. Did the said companies pay said license fee as stipu- 
lated for in said license ? 

Objected to as incompetent and not properly shown to be 
evidence. 


A. They did.” 

The last question in this quotation was egregiously lead- 
ing, and if the objection taken on the record is suitably 
framed to avail the defendants of the objection that the ques- 
tion is leading, the question and answer ought to be stricken 
from the record, and the respondents move to strike it from 
the record. But if they must stand, they prove nothing 
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beyond the payment of ten cents for a single binder under 
each license, for it is to be observed that in neither license 
does the licensee covenant to make any number of the bind- 
ers or guides, and there is no other proof that either of them 
did make any binders. This argument is founded upon the 
assumption that the last question above quoted, in the words 
“the said companies,” refers to the Palmer Manufacturing 
Company and the Grover & Baker Sewing Machine Company. 
This is certainly the literal construction of the question. 

The complainant produced in direct examination two 
returns from the Victor Sewing Machine Company and one 
from the Wilcox & Gibbs Company, which were made under 
the licenses to them (pp. 65, 72-76), and this was all the 
evidence which he offered as proof that a license fee was 
established under these licenses ; but the returns themselves 
were not evidence as against the respondents to prove that 
any binders were made or paid for, and it is not stated in the 
returns that a license fee was paid for the binders returned 
inthem. A patentee might spread licenses broadcast for the 
purpose of establishing a rule of damages, if the mere grant- 
ing of licenses could establish such a rule, and yet he might 
never receive, or expect to receive, a license fee under them. 

After the cross examination of the complainant upon the 
subject of these licenses was concluded, the following question 
was put to him by his counsel in redirect examination (p. 
64) :— 

“@. You were asked in question 27 (p. 64) if under 
those licenses returns in writing were made to you of the 


number and description of binders. Have you with you, 
and if so, will you produce any of such returns?” 


| In reply to this question, among other things, the witness 
said, referring to the returns from the Victor Sewing Ma- 
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chine Company and the Wilcox & Gibbs Sewing Machine 
Company, which he had produced : — 
= “The folding guides returned in said exhibits were paid 
for as provided in the licenses at the rate of ten cents 
f for each folding guide; other returns were made by said 
companies covering the whole period for which they were 
licensed, ten cents being paid for each folding guide in every 
instance.” | 
Respondents’ counsel objected to this answer as “ irrespon- 
| sive,” and this objection was a proper one, because the ques- 
tion was not directed to any matter which had been opened 
in cross examination (Greenleaf on Evidence, Sect. 467), 
and it was therefore inadmissible; and the respondents, 
as Lien under the rule laid down in Gould v. Day, 94 U. S. 114, 
move to strike the part quoted out of the record. | If this is 
done, there is no evidence left in the record that anything 
was paid as a royalty fee on the license to the Victor Sew- 
ing Machine Company and the Wilcox & Gibbs Sewing 
Machine Company, and tiie complainant is left with his 
| meagre proof (if it is allowed to remain in the record) that 
the license fee was paid for one binder under the license to 
eg the Palmer Manufacturing Company, and for one binder 
under the license to the Grover & Baker Company, aa 
against the proof that no regard was pnaid to this license fee 
in the great number of settlements for infringement which 
the complainant made with others. This is not the reason- 
ably definite proof of damages which this court has hitherto 
required. 


New York v. Ransom, 23 Howard, 487. 
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STATEMENT. 


This is a suit in equity for the infringement of the 
re-issue of the patent granted to the complainant 
December 10th, 1872, for an improvement in folding 
guides. , 

The bill charges the grant of the original patent 
on October 5th, 1858, its extension for seven years 
from October 5th, 1872, its re-issue December 10th, 
1872, to the complainant as assignee, and charges 
that the defendants have infringed the patent by 
making and selling folding guides in the infringement 
thereof; that the defendants have derived “and are 
still deriving and receiving from such infringement 
great gains and profits,” of the amount of which the 
complainant is ignorant, but of which he prays that 
the defendant may be required to make a disclosure. 

The bill further alleges that the complainant has 
been greatly injured “and is now hindered from put- 
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“ting the said discovery in successful operation,’ 
and “‘is deprived and prevented from receiving the gains 
“‘ to which he is lawfully entitled.” (p. 4, f. 8.) 

The bill prays for an answer and for an account- 
ing and assessment of damages (f. 8), and for a final 
and also for a provisional or preliminary injunction 
(f. 9.) 

The defendant filed an answer (p. 6, f. 11,) denying 
the novelty of the invention, the validity of the re- 
issue, and the infringment of the patent. 

Replication was duly filed (p. 11, f. 21.) 

Proofs were taken for complainant showing that 
on April 7th, 1879, the defendant had sold certain 
binders, known as the *‘ Goodrich Binder,” to a wit- 
ness, and admitted that they had been accustomed 
to sell the same or furnish them with sewing ma- 
chines (p. 12, f. 22 and 23.) 

The complainant was called as a witness, and 
proved that these guides were an infringment of the 
patent (p. 13, f. 24 and 25.) 

The causes came on for hearing June 13th, 1881, 
(p. 27:) 

It appears by the opinion of the Court (p. 27, f. 
48,) that the defendants took evidence in the cause, 
but not within the time limited by the rules for the 
taking of testimony, and that such evidence was 
stricken out upon motion. : 

The evidence so taken, irregularly, has not been 
made a part of the record. 

The Court (Blatchford, J.) held that the proof of in- 
fringement and of title to the patent was sufficient 
and ordered a decree (p. 27, f. 48). 


The decree dated June 13th, 1881, referred the 


cause to a Master, to ascertain the profits and 
damages. 

On the proceedings before the Master some 
evidence having been taken (p. 32-39,) the defendants 
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(to save time and expense) stipulated that they had 
purchased and disposed of fifteen thousand infring- 
ing folding guides (p. 39, f. 74). . 

The complainant proved that he had an establish- 
ed license fee for the sale of such folding guides of 
| ten cents per guide (p. 4, f. 75). 

The Master reported (p. 30-32.) ‘“‘That complain- 
| “ant had an established fee of ten cents for each 
“ guide purchased or disposed of by the defendants, 
| “and such fee must be the measure for complainant's 
“ damages.” 

é He accordingly reported that the complainant was 
entitled to recover the sum of fifteen hundred dol- 
{ lars, with interest from October 5, 1879, the day 
when the patent expired. 


¢ € 


First Port. The Circuit Court sitting in Equity 
had jurisdiction of this case. 


This subject involves the consideration of the 
first assignment of error. 

The question is (though it has never been adverted 
to, either in the pleadings or by argument in the 
Court below,) whether the Circuit Court sitting in 
Equity had jurisdiction.of this suit, by reason of the 
fact that the bil was filed and process served on 
September 20th, 1879, and the patent expired (p. 1, f. 
: 2, and p. 6, f. 10,) fifteen days later, viz, on the 5th 
day of October, 1879. 


We submit, however, that there can*be no doubt 
under the circumstances of this case, that the Court 
of Equity had jurisdiction. 

The bill alleges that the complainant had granted 
large number of licenses (not to every onep but) “to 
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“those persons whose business has not competed 
“seriously with his own, or that in which he has been 
“interested ;” that he has been engaged in large 
numbers of litigations in regard to the validity of 
the patent (p. 3, f. 6,) and that though large num- 
bers of persons had submitted to and taken licenses 
under the patent (id.) and though the “ public have 
generally acquiesced” in the complainant’s rights 
(f. 7), yet that by the “actions of the defendants and 
others acting in concert with them,” large gains and 
profits have been realized by the defendants,” and 
the complainant has been and “ 2s now prevented and 
hindered from the use of his invention.” (f. 7.) 
The bill goes on subsequently in greater detail to 
allege the infringement by the defendants, and to say 
“that the defendants have derived and received and 
“are still deriving and receiving from such use great 
“ gains and profits, but to what amount your orator 
“is ignorant and can not set forth, but your orator 
“‘ prays that the defendants may be required to make 
‘a disclosure of all such gains and profits.” (f. 8.) 
The bill further specifically alleges “ that the de- 
fendants though requested to desist,” and to pay over 
their unlawful profits, ‘‘~efused so to do” and that by 
reason of the acts of the defendants “ your orator is 
“and has been greatly injured, and is now hindered 
“from putting the said invention or discovery into 
succesful operation.” (f. 8.) 
The bill, therefore, distinctly and repeatedly al- 
leges a present and continuing wrong, and one from 
which the defendants have “ refused ” to desist. 


The rule seems to be well settled that an infringe- 
ment once committed is sufficient to entitle a patentée 
to an injunction, even though the infringer promises 
not to repeat his offence. 

Jenkins vs. Greenwald, 2 Fish. P. C. 38. 
Potter vs. Crowell, id. 112. 
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Losh vs. Hague, Web. P. C. 200. 
Woodworth vs. Wilson, 4 How. 712. 


How much more is this remedy appropriate when 
it is alleged that defendant has refused to desist. 


The bill prays as relief against the defendant— 
(1) “a disclosure of all such gains and profits” ; 
(2) an account of profits and assessment of damages ; 
(3) a perpetual injunction; (4) a preliminary injunc- 
tion (ff. 8 and 9.) 

The rules of the Circuit Court for the Southern 
District of New York allow a preliminary injunction 
to be applied for on four days’ notice (rule 36). 
There was, therefore, ample time within which to 
obtain a preliminary injunction before thé expiration | 
of the patent. 

It does not appear from the record whether or not 
such an injunction was moved for or obtained. 


In American Cotton Tie Co. vs. Simmons, 106 U. 8. 
89, and in Lake Shore vs. Car-Brake Shoe Company, 
110 U. S. 229, and in Consolidated Valve Company vs. 
Crosby Valve Company, 113 U. 8. 157, this Court en- 
tertained suits in equity and granted decrees for ac- 
counts, though the patents had long expired. 

In the second named case the bill was filed “ less 
“than four months before the expiration of the 
‘‘ patent,” and the answer was only filed “two days 
before the patent expired,” (p. 229.) 

In Wooster vs. Thompson, 104 U. 8S. 104, this Court . 
affirmed a decree, which, on the present patent, 
granted an injunction, and which was filed August 2, 
1879, only two months andthree days before the 
expiration. 

The Circuit Courts have followed the same practice. 


6 


Gottfreid vs. Moerlem, 14 Fed. Rep. 
170, (Baxter, C. J). 

M’ Millan vs. Saint Lows Co., 18 Fed Rep. 
261, (Treat, J.) 


New York Belting Co. vs. Magowan, 27 


Fed. Rep. 111, (Nixon, J.) 

Adams vs. Bridgewater Iron Company, 26 
Fed. Rep. 325, (Colt, J.) 

Dick vs. Struthers, 25 Fed. Rep. 103, (Ache- 
son, J.) 

Toledo Mower and Reaper Co. vs. Johnson 
Harvester Co., 23 Blatch. 132, (Blatch- 
ford, J.) 

Rumford Chemical Works vs. Vice, 14 
Blatch. 179, (Benedict, J.) 

Adams vs. Howard, 19 Fed. Rep. 317, 
(Wallace, J.) 

Sayles vs. Dubuque Co., 5 Dillon, 562, (Dil- 
lon and Love, J. J.) 

Jones vs. Barker, 11 Fed. Rep. 597, (Low- 
ell, C. J.) 

Reay vs. Raynor, 19 Fed. Rep. 308, 
(Wheeler, J.) 


In several of the above cases, where jurisdiction 
in equity was sustained, the patent expired very 
shortly after the bill filed. In Adams vs. Bridgewater 
Co., only 23 days after the bill was filed ; in Rum/ord 
Chemical Works vs. Vice, only 20 days after the bill 
was filed; in Dick vs. Struthers, only 42 days after 
the bill was filed ; in Zoledo Mower Uo. vs. Johnson Co., 
_ only 26 days after the bill was filed; in Reay vs. Ray- 
nor, only 73 days after the bill was filed. 


On the other hand where bills have been filed so 
shortly before the expiration of the patent thatthe rules 
of the Court in which filed did not give sufficient time for 
application for a preliminary injunction, before such 
expiration, jurisdiction has been denied. 
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So in Burdell vs. Comstock, 15 Fed. Rep. 395, (Bax- 
ter, J.) where a patent expired five days after filing 
bill; and in Davis vs. Smith, 19 Fed. Rep. 823, 
where the bill was filed one day before the patent 
expired ; and in Mershon vs. J. F. Plase Furnace Com- 
pany, 23 Blatch. 329, where the bill was filed four 
days before the patent expired, and the rules of the 
Court required eight days notice of motion for in- 
junction. 


In England jurisdiction in similar cases has been 
sustained in Crossley v. Derby Gas Light Co., 4 Law 
J. Ch. (N. S.) 25, where the bill was filed eleven days 
before the patent expired ; and was denied in Betts 
vs. Gallais, Law Rep. 10 Eq. 329, where the bill 
was filed, “so immediately before the expiration of 
‘a patent as to render it impossible to have obtained 
“an interlocutory injunction.” 


In Rumford Chemical Works vs. Vice, 14 Blatch. 
179, allegations in the bill showing that the patentee 
had been, previous to filing it, (only 20 days befvre 
the patent expired) engaged in numerous and 
continuous litigations were held material in sup- 
porting the jurisdiction in equity, and the same 
ground of jurisdiction was adverted to in England 
in Smith vs. London Railway Company, Kay’s Reports, 
408. 

In the present case the evidence, as well as the 
bill, shows that the patent had been frequently liti- 
gated “ and bitterly contested,” (p. 16 x-Q 37 and p,17, 
x-Q 45,) and the reports of the Courts fully bear out 
this statement. 

We submit, therefore, that where it appears that 
the patentee had been during the life of his patent 
engaged in numerous, continuous and bitter contests 
over its validity, and the bill alleges that the acts of 
the defendant and others acting in concert with him 
are still persisted in and still interfere with the en- 
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joyment of the invention by the patentee, and the 
bill is filed within sufficient time to apply for a pre- 
liminary injunction within the rules of the Court 
(whether such injunction be in fact applied for or 
not), and the bill on its face prays for such an in- 
junction, and for a discovery as well as for an ac- 
count, that jurisdiction in Equity is clearly sus- 
tained. 

The allegations of the bill are to be liberally con- 
strued, for it will be remembered that, prior to the 


decision of this Court in Root vs. Railway Co., 105 | 


U. S. 189 (decided March 13, 1882) the jurisdiction 
of the Circuit Court sitting in equity even in cases 
brought upon expired patents was almost universally 
sustained. 

Perry vs. Corning, 7 Blatch. 195. 

Gordon vs. Anthony, 16 Blatch. 234. 

Atwood vs. Portland Co., 10 F. R. 283. 

McMillan vs. Barclay, 5 Fish. 189. 

Nevins vs. Johnson, 3 Blatch. 80. 

Perry vs. Corning, 6 Blatch. 134. 


The present bill was filed nearly three years 
prior to the decision in foot vs. Railway Co., and as 
no Court had, up to that time, pointed out any dan- 
ger resulting from proceedings in equity, and as the 


patent at the time of tiling the bill had not expired, - 


and as an injunction was prayed for, the bill natur- 
ally contained only those allegations which were 
sufficient to make a case for equitable cognizance in 
an ordinary instance of infringement, when the bill 
was filed during the term of the patent. ° 


The Court will recognize the frame of the present - 


bill as one drafted in the usual form, and as con- 
taining all the allegations usually made in bills of 
this character. 
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If (as claimed on appellants brief, p. 8-9.) the 
present bill contains nothing more than an allega- 
tion of past infringement of the patent, and if the pres- 
ent bill would not, on that account, at any period of 
the life of the patent, be cognizable in equity (as seems 
tc be claimed on p. 25 of the appellant’s brief) then it 
will be equally true that by far the larger propor- 
tion of all the equity suits which have been sustain- 
ed by the Circuit Courts, and by this Court, have 
been in fact cases over which the Courts had no 
jurisdiction upon the face of the bills, and it must 
be inferred that this lack of jurisdiction has been 
persistently overlooked by nearly all the Coarts of 
the United States. 

Indeed, inasmuch as the present bill is, with the 
exception of the names of the parties defendant, 
identical with the bill in the late case of Wooster vs. 
Thompson, (114 U. S. 104,) it must be assumed that 
this Court in that case, though called upon by the 
nature of the argument to critically examine into the 
allegations of the bill, yet wholly overlooked the ab- 
sence of jurisdiction, and that the same defect was 
also overlooked by the eminent and diligent counsel 
for the defendants. We do not feel at liberty to draw 
this inference, buton the contrary insist that ter 
vs. T'hompson in which a decreewas stra cig 
an injunction was=Hed on August 2, 1879, (only 48 
days before the present bill was filed) is a persuasive - 
precedent to the present case. 


The appellants are, however, as already pointed 
out, very far from correctly interpreting the allega- 
tious of the bill, and are quite in error when they al- 
lege (as they do on p. 27 of their brief), that “ there 
‘ is no allegation of continuing infringement; no al- 
“ lepation that the defendants threaten or intend to 
“ continue their infringement.” 
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If express allegations that the defendants have in- 
fringed by making, using and selling the invention 
and from such use are “still deriving” advantage, 
and have “refused” to desist, be not allegations of 
continued infringement,it is by reason of some in- 
herent imperfection in our language, for which the 
appellee should not be made accountable. 


Upon page 19 of appellant’s brief there seems to 
be a statement of what allegations a complainant 
should make in order to make his bill cognizable in equity 
viz., ‘He must, at least, allege in his bill, that the 
“ trespass is a continuing one. In the case of Let- 
“ ters Patent, he should, at least, allege that the de- 
“ fendant is still infringing, and threatens and intends 
“ to infringe.” 

These conditions which the appellant, by implica- 
tion, at least, admits to be sufficient to make out a 
case for equitable interference, are found in the pres- 
ent bill. 


But the appellants contend that not only does the 
bill fail to make the proper allegations, but that the 
proofs show that such proper allegations could not 
truthfully have been made; and Dowell vs. Mitchell, 
105 U. S. 433, is cited, in which it was said that 
when a court of equity entertains a suit for the sake 
of certain equitable relief, and it turns out that such 
relief, cannot, for the defect of proof or other rea- 
son, be granted that the Court is without jurisdiction 
to proceed further. 

This rule is hardly applicable to cases of the preseat 
nature, for if taken without qaalifications it would 
lead to the dismissal of all bills for infringement of 
patents in which the hearing happened to be delayed 
until after the term of the patent had expired, or in 
which the equitable remedy of recovery of profits 
became impossible owing to the difficulty of ascer- 
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taining from a reluc défendant the items of his 
unlawful profits, or, owing to the fact that the defend- 
ant had conducted his infringing business so im- 
providently e had realized no profit. Yet this 
Court has repeatedly adverted to the fact that the 
legal remedy of “ damages” only, may in such cases 
be recovered in equity, and are allowed by a statute, 
the constitutionality of which has not been ques- 
tioned. 

Birdsall vs. Cooledge, 93 U. S. 64. 

Root vs. Railway Co., 105 U. 8. 189. 


But ir the present case the proofs show that the 
complainant's conduct in coming into equity was 
fully justified; and persuasive evidence is found 
tending to show that any remedy which he could ob- 
tain at law would have been inadequate, and that the 
interposition of equity was quite essential to his 
protection, and to avoid multiplicity of suits. 

It has been already noted that the bill alleges (p. 
3,f.6) that the complainant had not only put the 
invention largely in use, but had granted licenses 
upon the payment of established license fees, not, 
however, to everybody “ but to those persons whose 
“ business has not competed seriously with his own, 
‘ or that is in which he has been interested.” 

By the proofs it appears (p. 54, x-Q. 124) that the 
complainant had two separate classes of licenses, 
and was accustomed to grant licenses to two separ- 
ate classes of people whose business in the use of the 
invention did not seriously interfere with bis own. 

The first and most important class, and that from 
which it is to be inferred that he realized by far the 
larger revenue, was from users of the patented guide 
“for manufacturers’ use.” For such use, by mana- 
facturers, he was accustomed to charge annual li- 
cense fees based on the number of folding guides 


Ln ey eee IRA Re I jh Re Big pein 
Ps ae" \ eS ee Py , 


Wied 


Ee ee ee ORS ae eee | ed = PATA US ete ha 
Rose Es elieoate ii a TBs ial Tue BPC TS pee A ie POA A Os ee Sk a ESS 


12 


used, the smallest rate being fifty dollars for a single 
guide for one year. The high utility of the guides 
for manufacturing purposes has been established by 
this Court in Wooster vs. Thompson, in which a de- 
cree for upwards of $6000 profits, derived by a manv- 
facturing user, was affirmed. 

The second class of licenses granted by Mr. Woos- 
ter were to dealers, principally sewing machine 
machiue companies who sold the guides with their 
machines for family use. To these Mr. Wooster 
was accustomed to grant licenses at the rate of “ten 
cents for each binder.” (Id.) 

Inasmuch, however, as he was here confronted 
with a serious difficulty, to wit, that if a guide was 
once sold after payment of the ten cents royalty, 
without notice of restriction in its ase, it might be 
taken to a manufactory and there used in such a way 
as to deprive him of his annual royalty of $50, he 
required all his licensees to give notice of the re- 
striction in the use of the guides. 

Accordingly it will be found that in all Mr. Woos- 
ter’s licenses which permitted the sale of the 
guides permission was given to sell the same ‘for 
family use only, and not in any business or manufacturing 
establishment without the written permission of said 
George H. Wooster” (p. 67. f. 126) and that each 
guide must bear stamped upon it, “patented 
“October 5, 1856, re-issued December 10, .1872, 
** licensed for family use only,” (p. 68, f. 129). 

And for abundant caution it was further provided 
“ that no folding guide shali be, and is hereby licens- 
‘* ed unless it shall be marked or stamped as afore- 
“ gaid, and ifsuch mark or stamp shall be effaced, 
‘“‘ then such shall license ipso facto cease.” (id). . 

The validity of restrictive notices of this kind 
came before this Court in American Cotton Tie Co. 
vs. Simmons, 106 U. S. p. 89, but was not expressly 
passed upon. There seems to ba sound reason for 
upholding the effectiveness of such restricted licen- 
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ses, and at all events Mr. Wooster was entitled to 
protection of a Court of Equity in endeavoring to 
protect his mode of doing business wnder his patent. 

It will now be perceived that it was specially im- 
portant to Mr. Wooster to absolutely prohibit the 
sale of the folding guides in question by unlicensed 
dealers, in any such way that they could come into the 
hands‘of manufacturers without notice, and it was also 
highly important that he should not be subjected to 
a multiplicity of suits to recover in each instance 
$50 (or a small multiple of it) ifhe could, by injunc- 
tion, restrain the scattering of the infringing guides 
in question by unlicensed manufacturers, and could 
confine the disposal of those guides to those 
whose licenses obliged them to sell only to family 
users, and to mark their guides in such a way as to 
give notice of the restriction in their use, and 
that the remedy in damages which he ultimately had, — 
of charging upon the defendants only the lowest posi- 
ble royalty ,which he exacted in any instance,was 
grossly “ inadequate.” 


Now the defendants were a firm of dealers in sew- 
ing machines (p. 37, q. 13) and it was their practice, 
apparently, to give away with esch sewing machine 
sold a set of attachments including one of the in- 
fringing guides (p. x, q. 6). The stipulation filed, 
upon the accounting before the Master, shows that 
the defendants had purchased and disposed of fifteen 
thousand infringing guides. 7 

No dates of sale are given, but if any implication 
is to be drawn from the only instances of sale proved, 
(p. 36, f. 69) it would seem that all this infringement 
took place during the last few months of the life of 
the patent. 

Here then was a case of the putting npon the mar- 
ket. and probably, shortly before the expiration of 
the patent, of fifteen thousand infringing guides, the 
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disposal of which, without any notice of restriction 
as to their use, and of the liability that they might 
carry into manufacturing establishments, involved 
what may fairly be termed a multiplicity of suits. 

Nor would the fact that such use might take 
place even after the expiration of the patent, destroy 
the complainants claim; for the practice of extending 
an injunction after the expiration of the patent, to 
articles made previously, which was followed inCrossly 
vs. Beverly, Webs. P. C. 119, was mentioned without 
disapproval by this Court in Hoot vs. Railway Co. 
(105 U 8. 210), and 1t has been held, by the Circuit 
Courts that the use of infringiug articles, unlawfully 
made during the term of the patent may be re- 
strained even after the patent has expired. 

The illegality attaches to the thing itself, and the 
use of that very thing may be restrained at any 
time. 

American Diamond Co. vs. Sheldon, 18 
Blatch. 50. 

American Diamond Co. vs. Marble Co., 18 
Blatch. 146. 

Smith vs. London Railway Co., Kay, 408. 

Toledo Co. vs. Johnson Co., 23 Blatch. 334. 


Jurisdiction in equity was therefore, properly in- 
voked. The bill might have been much more ample 
and specific than it was, and if all the facts were tobe 
stated which are either directly proved or fairly to 
to be inferred from the proof, the more general alle- 
gations of the bill could have been made to call 
more emphatically for the equitable remedy ‘ which 
was prayed for. 


The suggestion (Brief, p. 26) that the allegation of 
the bill charging the making, use or sale of “ one or 
more folding guides” makes out “ too trivial” a case of 
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interference to be entertained in equity, seems to be 
answered by the statement that such is the usual 
mode of charging infringement when the extent is 
unknown, (as is here alleged) (f. 8) and that such 
charge is supplemented by the further allegation 
that from such infringement, though its amount is 
unknown, the defendants have derived “ great gains 
and profits.” 

It is to be noted also that the defendant upon the 
hearing before the Master, admitted infringement to 
the extent of at least fifteen thousand guides. 

Surely this was not “ trivial,” especially when the 
nature of the interference with the complainant's reve- 
nues, already explained, be taken into account. 


Under the conditions of the present case, we sub- 
mit that the complainant was as much entitled to the 
efficient protection of the Court to prevent the scat- 
tering of infringing guides during the last ten days 
of the life of his patent as at any time before. 


It only remains to refer to some of the cases cited 

by the appellants. 
_ In discussing the decision of Mr. Justice Blatch- 
ford in Toledo Co., vs. Johnson Co., (23 Blatchford, p. 
332,) in which the bill was filed only 26 days before 
the patent expired, the appellants state that the ref- 
erence of the Court to the fact that “there was time 
“to give notice of a motion for a provisional injunc- 
“tion and to obtain it” ‘ was merely incidental to the 
‘“‘ general argument.’ ” 

It does not seem to us that such was the case. 
That fact appears to have been stated as the con- 
trolling consideration, the other facts as additional 
considerations. | 

The case of Neilson vs. Thompson. 1 Webaster’s P. C. 
p. 293, cited upon the point of alleged failure of juris- 
diction (brief, p. 21) does not bear upon that point. 
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The remarks of the Court were addressed solely 
to the question of discretion in granting an injunc 
tion in a case where the Court had jurisdiction. 

The same is true of the citation from Rumford 
Chemical Company vs. Hecker, 2 B. & A., 386 (brief p. 
21). In that case an injunction was actually granted, 
and the remarks of the Court are not applicable to 
the question of jurisdiction. 

The case of Saunders vs. Logan 2 Fish, P. C. 168 is 
cited as an indication that Judge Greer would have 
decided against the jurisdiction in equity, but a refer- 
ence to the case shows that the learned Judge said: 

‘‘There has been no objection interposed to the 

“jurisdiction of the Court in this case, or do I wish 
“to be considered as deciding that the Court has no 
“ Jurisdiction.” 

The bill was dismissed on proof of prior use. 

The remarks quoted from Potter vs. Crowell, 3 
Fisher, 122 (brief p. 25) are mere side remarks. An 
injunction was actually granted in the case. 


The argument (brief p. 17) that jurisdiction can not 
depend upon the question whether a preliminary in- 
junction could or could not be obtained before the 
expiration of the patent, because the time of giving 
notice of such a motion varies infthe different circuits 
seemso be opposed to the whole current of decisions 


already quoted. That feature of the case has been 
universally mentioned as the principal consideration. 


It is obvious that the present bill was filed in 
sufficient time to obtain an injunction in the forum 
where it was brought, and the fact that in other tri- 
bunals that time might or might not have been regard- 
ed as sufficient, under ordinary circumstances, is 
entitled to no weight. Ifin any case more than ordin- 
ary expedition should be required, the Court could 
shorten the time. They have only refused jurisdic- 
tion in cases where the length of time was obvi- 
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ously so short as to render the utility of an injunction 
impossible. 
Such was not the case in the present instance. 


Seconp Port. The validity of the reissue cannot be 
attacked. 


The suit was brought upun the reissued patent No. 
5180, named in the bill, which was granted directly to 
the complainant. 

The original patent was not offered in evidence 
and is not on the record. 

The complainant qualified himself as to his famil- 


’ larity with the invention in question, (p. 15, q. 9-12), 


and proved that in his opinion the defendants guides 
infringed the second, fourth and fifth claims (p. 14, 
q. 13.) 

The guides in question were also before the Cir- 
cuit Court (though they are not here produced) and 
were in themselves evidence of infringement. 

No evidence was offered by the dafendants to con- 
tradict the complainant’s proof, and the opinion of 
the Court (p. 27, f. 28,) is unassailable. 


This assignment of error needs little attention. 
The bill in this case is framed in the identical words 
to that already before this Court in Thompson vs. 
Woester. 

The affirmative allegations of the bill bring the 
application for re-issue within the terms of the 
statute, and are supported in proof by the due offer 
in evidence of the re-issue patent in suit. 

The offer of that patent carries with it the pre- 
sumption of law and fact that the commissioner 
acted Jawfully and within his jurisdiction, unless it 
be apparent upon the face of the papers that he did 
not. 

The fanciful argument (appellant’s brief, p. 35.) 
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‘based on the phraseology of ‘the bill (record, p. 3) 
has no pertinency. 

The bill alleges that the original Letters Patent 
were inoperative by reason of a defective or insufii- 
cient specification, and that the error arose by in- 
advertence, accident or mistake, and that the specifi- 
cation of claim of the original was amended, in the 
re-issue, in accordance with the decision of the com- 
missioner in the premises. 

This is precisely what the law required. 

The argument of appellants seems to be based 
upon inattention to the fact that the law requires 
that which the bill alleges the patentee did, viz.: 
“amended the specification of claim in accordance 
‘“‘ with the decision of the said commissioner in the 
‘“‘ premises.” 3 

The act of March 3d, 1837, section 8, contained 
the very words of the allegation, whem it provided 
that ‘“ whenever a patent shall be returned for cor- 
‘* rection and re-issue the specification of claim an- 
“nexed to every such patent shall be subject to re- 
‘“‘ vision and restriction in the same manner as are 
“ original applications for patent; the commissioner 
“shall not * of * grant the re-issue 
sti " until the applicant shall have entered a 
disclaimer, or amended his specification of claim in 
** accordance with the decision of the commissioner.” 


The act of 1870, section 53 (under which the pre- 
sent reissue was granted) wus a re-enactment of 
section 8 of the act of 1837, though in less fall lan- 
guage, and provided that in cases of application for 
reissues, “the specification and claim in every such 
“ case shall be subject to revision and restriction in 
“ the same manner as all original applications.” 

The phraseology of the bill is nothing more than 
a full and accurate statement that the patentee com- 
phed with the statute. 
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This Court has so often ruled that the validity of 
@ reissue cau not be attacked, on account of alleged 
variance from the original patent, unless the original 
patent be offered in evidence, that the subject needs 
no discussion here. 


Seymour vs. Osborne, 11 Wallace, 516. 


It appears by the petition of appeal (p. 79, £ 154) 
that the defendant applied to the Court below for 
leave to amend their answer and contest the vali- 
dity of the reissue and for a re-hearing of the cause 
on that account, but that the motion was denied. 

The papers on the motion are not in the record ; 
no error is assigned for the Court’s refusal to allow 
the amendment, and the reasons of the refusal are 
not made apparent. | 

It must be presumed that this was done for rea- 
sons entirely satisfactory to the trial Court, and as 
such proceedings are not brought here for review, 
and as, in any event, the grant or denial of such a 
motion is matter of discretion, there is nothing nee 
where to be heard. 


Tuirp Point. The Master's report is correct, and the 
decree of the Court sustaining it 1s also correct. 


This involves a consideration of the third assign- 
ment of error. 

The defendants by written stipulation admitted 
that they had “purchased and disposed of fifteen 
‘‘ thousand binders or improved folding guides cov- 
“ ered by the decree herein. (p. 39, f. 74). This is of 
course an admission of infringement to that extent, 
and of the disposition of the guides within the term 
of the patent, for it is only such that were covered 
by the decree. 
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The complainant waived proof as to profits, and 
relying on the proof of damages, proved that he had 
an established license fee of ten cents for each fold- 
ing guide purchased or disposed of, and that be had 
granted such licenses at that rate to “ The Palmer 
* Manufacturing Co., Wilcox & Gibbs Sewing Ma- 
‘‘ chine Co., Grover & Buker Sewing Machine Co., 
‘“ The Victor Sewing Machine Co., and The Domes- 
“tic Sewing Machine Co.” (p. 40, q. 3 and 4). 

He further proved that the binders or folding 
guides licensed under these licenses “‘ were precisely 
the exhilits” of the defendant’s guides. (p. 40, q. 5.) 

All the originals of the licenses sworn to, which 
the complainant could find, were produced and of- 
fered in evidence. (p. 61, f. 114-115.) It was proved 
that the license fees, stipulated for in the licenses 
were paid by the licensed companies (p. 62, f. 116), 
and that the license rate had not been materially 
varied from, even in settlements for past infringe- 
ments in other cases. (p. 50, f. 91.) 

The complainant produced the sworn returns 
rendered by some of the licensed companies, from 
time to time, in accordance with which the payments 
were made. (p. 64, f. 121-122.) 

A large portion of the binders paid for by these ° 
licensed companies, at the rate of ten cents each, ap- . 
pear to have been so-called “ Keystone ” or “Goodrich” 
binders (p. 73, 73, 74, and 75) and such also were the 
specific form of the infringing folding guides or 
binders sold by the defendants. (p. 13, x-Q 7, and p. 
38, f. 69). 

It appears, therefore, that a number of responsi-. 
ble companies took licenses, made returns and regu- 
larly paid license fees for precisely the same form of 
folding guides as those which the defendants dis— 
posed of in infringing the patent. 
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This is ample proof that the complainant had an 
“established” license fee which becomes a fair 
measure of his damages from the disposition by the 
defendants of precisely the same thing. 


The Court will not be misled by the somewhat 


lengthy cross-examination of Mr. Wooster, which 
shows that he had granted licenses to users of fold- 


ing guides for manufacturing purposes at a different 
and very much larger rate than ten cents for each 
folding guide. | 

The fact was, as already noted, that Mr. Wooster 
had two kinds of established rates. One kind, which 
was applicable to the business done by the defend- 
ants, which was that of selling or dealing in sewing 
machine attachments, principally for domestic pur- 
poses, and which rate was ten cents for each guide 
disposed of. The other was a rate applicable to man- 
ufacturers who used the guides for making up large 
quantities of goods for sale. The manufacturing users 
licenses were paid for on the basis of a large annual 
sum ($50) for each guide. 

Mr. Wooster protected himself against the use for 
manufacturing purposes of those folding guides which 
were sold by his licensees on the payment of ten 
cents royalty by providing in the license that the 
guides should be stamped as “licensed for family use 
only,” (p. 58, f. 104). 

As the defendants are charged only with the lowest 
rate of license fee obtained under any circumstances, 
and that the rate paid by parties doing a like busi- 
ness to their own, they can not complain because Mr. 
Wooster exacted from persons doing a class of bus- 
iness different from their own a very much larger 
and different rate based on the extent and profit 
from the use of the guides. 
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The argument of the appellants seems to be di- 
rected solely against the sufficiency of the proof. 

Although it is conceded that the complainant 
proved the granting of a number of licenses to re- 
sponsible companies yet it is claimed that the proof 
of payment of the license fees therein reserved is in- 
sufficient. 

We cannot concede that proof of actual payment is 
necessary. If the licenses were bona fide granted 
without collusion (and there is no suggestion of 
this kind to be found in the record or the brief), the 
mere fact that the licensees paid or did not pay the 
rates would seem to be immaterial. The licenses 
were evidence of value because they show what had 
been agreed to as a fair measure of value in the 
market between the patentee and those whose inter- 
est it was to obtain the license as cheaply as _possi- 
ble. 

It cannot be held that failure tocomply with the 
agreement, or the bankruptcy of the licensee should 
impair this species of evidence. But the evidence as 
to payment is quite conclusive. The question (p. 62, 
f. 116) commented upon (brief p. 43) which inquired 
whether the licensed companies paid was undoubt- 
edly intended to include all the companies who ac- 
cepted licenses. 

But if, when. critically examined, it be held to 
amount to proof of payment only by the two com- 
panies immediately previously mentioned, (Thea 
Palmer Manufacturing Company and the Grover and 
Baker Sewing Machine Company), yet other proof of 
payment by the others is quite conclusive. 

The form of question (which is commented upon 
as “egregiously leading”) was not objected to as 
such (probably because the facts were well known). 
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A point of form only would ‘be addressed to the 
discretion of the Master, and would not be a sub- 
ject for review. 

The defendants counsel himself called for the pro- 
duction for the returns in writing, by the licensees, of 
the number of binders (p. 64, f. 120), and the affirmative 
answer of the complainant to the effect that such 
returns wererendered to him, carries with it the fair 
implication of payment; but if this were otherwise that 
point was specifically stated upon the re-direct exam- 
ination (p. 65, f. 121-122) in which the complainant 
said, “ other returns were made by said companies 
“ covering the whole period for which they were licensed, 
“ ten cents being paid for each folding guide in every 
* instance.” 

The criticism (brief, p. 45) upon this answer, on thé 
ground that it was irresponsive tothe question, and 
should now be stricken out and not considered, is 
unfourded. 

The answer of the witness was a fair and full an- 
swer to the spirit of the question and to the 
implication of doubt which had been contained 
in the inquiry, put to him op cross-examina- 
tion,as to whether returns had been rendered to 
him by his licensees; nor do we know of any rule 
which enables an opposing counsel, who is not the 
questioner to object to an answer which is satisfac- 
tory to counsel who has put the question, as was the 
case here. 

It is to be noted also that no motion was made 
before the Master to strike out the answer which is 
now said to be objectionable, nor was any exception 
filed to the Master’s Report by reason of the fact that 
such answer was allowed to stand on his record. 

Indeed it is doubtful whether exceptions will ap- 
ply in any event to the admission or rejection of 
evidence by a Master. Exceptions are only address- 


: | a a4 
ed to the Master’s finding. The remedy#or ahigged 
errors in accepting or rejecting evidence must: be 
had by motion. : ee 
Tyler vs. Simmons, 6 Paige, 127. 
Ward vs. Jewett, Walker's Chancery, p. 
45. 


Fovuats Pomt.— The decree should be affirmed with 
costs. 


FREDERIO H. BETTS, 
Counsel for Appellee. 
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RUFUS MC CREERY VS. MRS. E. A. FULLER ET AL. 


1to4 Inthe Supreme Court of the State of California. 


R. McCreery, Plaintiff and Respondent, 
vs. | wo 8026. 
Mrs. E. A. FULLER et al., Defendants and Appellants. 


Transcript on Appeal. 


R. M. Widney, attorney for appellants. 
W. D. Gould and J. H. Blanchard, attorneys for respondent. 


5 Complaint in Ejectment. 


In the District Court of the Seventeenth Judicial District, State of 


California, in and for the County of Los Angeles. 


Rurvus McCreerry, Plaintiff, 
v8. 
Mrs. E. A. Futuer and J. C. Haske tL, Defendants. 


The plaintiff above named, complaining of defendants above 
named, for cause of action, alleges : 
6 That on the tenth day of October, A. D. 1879, the said plain- 
tiff was the owner, and seized in fee, and possessed, sete enti- 
tled to the possession of that certain lot of land situate in the county 
of Los Angeles, State of California, and described as follows: 

The southeast quarter of section fourteen, in township two south, 
range fourteen west, San Bernardino Meridian. That while the 
plaintiff was such owner, seized and possessed, and entitled to the 
possession of said land and premises, the said defendants did, on 
the day and year aforesaid, wrongfully and unlawfully, and without 
right of title, enter into and upon the same, and oust and eject the 
plaintiff therefrom, and ever since that day wrongfully and unlaw- 
fully withheld, and still and now wrongfully and unlawfully do 
withhold, the possession thereof from the plaintiff, to his wrong, in- 
jury, and damage in the sum of three thousand dollars. That the 
value of the rents and profits of the said lands and premises is fifty 
dollars per month, and that by reason of the unlawful withholding 
of the said land by the defendants as aforesaid, plaintiff has been 
deprived, and by the continuance thereof will be deprived, of the 
use and occupation of the same, to his loss and damage in the sum 

of five hundred dollars. 
7 And for equitable relief pending the above action, the plain- 
tiff further represents : 

That defendants are insolvent, and wholly unable to respond 
in damages threatened to be done to said premises. That plaintiff 
is informed and believes that defendants intend to remove from the 
premises the dwelling-house now thereon, of great value, and that 
the removal of said house will be of great and irreparable injury to 
the plaintiff. That, in addition to said threatened waste in the re- 
moval of said house, plaintiff is informed and believes that said de- 
fendants intend to remove the out-buildings mp said premises, and 
to destroy the fence now thereon, and fill up the well, and cut down 
1—578 
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the trees now growing thereon, and commit other great waste and 
injury to said premises, which‘will render the judgment in this 
action ineffectual, and which will be of great and irreparable injury 
to the plaintiff. 

Wherefore the plaintiff prays judgment against the said defend- 
ants for the restitution of said land and premises, and for the sum of 
three thousand dollars damages for the withholding thereof, and five 
hundred dollars damages caused by the loss of the value of the rents 
and profits thereof, together with his costs of suit; and that the de- 
fendants be restrained by injunction from injuring said premises, 

and from committing or permitting any waste on the said 
8 premises; and that the plaintiff may have such other and 

further relief as the case may require, and as to this court 
may seem just and equitable. 

Duly verified. 


Filed October 28th, 1872. 
A. W. POTTS, Clerk. 


Answer. 
(Title of Court and Cause.) 


Now comes the defendants, and, answering the complaint, deny 
that on the 10th day of October, 1879, or at any other time, that the 
plaintiff was the owner, and seized in fee or otherwise, or possessed, 
or entitled to the possession of, theS. E. } of section 14,t’p 2S., R. 14 
W.,S. B. M., or any part thereof. Deny that on the day or year 
aforesaid, or at any other time, the defendants, or either of them, in 
any manner ousted or ejected said plaintiff from said premises, or 
any part thereof. Deny that plaintiff is damaged in the sum of 
$3,000, or in any sum whatever. Deny that the value of the rents, 
issues, or profits of said premises is $50 per month, or any other 
sum. Deny that by reason of the withholding alleged the plaintiff 

has been, or by the continuance of the withholding will be, 
9 damaged in the sum of five hundred dollars, or any other 

amount. Deny that the defendants, or either of them, at any 
time are or were insolvent. Deny that they, or either of them, 
threatened to damage or intended to damage or injure said premises 
or the improvements thereon. Deny that the removal of the dwell- 
ing-house, or fences, or out-buildings, or orchards, or vineyards from 
said Jand will be any damage to plaintiff whatever. Deny that de- 
fendants, or either of them, threatened or intended or intend to fill 
up the well thereon or cut down the trees growing thereon, or any 
of them, or to commit other or great waste or injury to said prem- 
ises, or that will render the judgment in this action ineffectual, or 
that will be of any damage to plaintiff whatever. 

By way of separate defense the defendant, J. C. Haskell, alleges 
that he is in possession of said premises as the agent and employee 
of the defendant, Mrs. E. A. Fuller, and not otherwise. Wherefore 
J. C. Haskell prays to be hence dismissed, with his costs. 

The defendant, Mrs. E. A. Fuller, by way of a separate defense, 
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alleges, on information and belief, that the plaintiff claims title 
under a patent from the United States dated on or about October 

10th, 1879, said patent being based and issued upon an al- 
10 leged pre-emption claim by plaintiff, wherein plaintiff alleged 

settlement on said land on or about December 21, 1869. 
That prior to the said settlement said land was selected by the State 
of California, by its proper agents and officers, as an indemnit 
school selection. Sai uivetien was made on or about April 22d, 
1868, and duly entered on the books of record of the United States 
land office for the land district wherein said land was situated, on 
said April 22d, 1868, and said selection was approved by the Secre- 
tary of the Interior of the United States on or about November 21, 
1871. Said selection and approval was made under and by virtue 
of the acts of Congress entitled “An act to provide for the survey of 
the public lands in California, the granting of pre-emption rights 
thereon, and for other purposes,” approved March 3, 1853, and the 
other acts of Congress granting the State of California the right to 
select other lands in ted of such 16th and 36th sections as were 
wanting or deficient in place, and to select indemnity school lands 
in certain cases in such acts provided. 

Said selection was approved and confirmed by acts of Congress 
entitled “An act relating to indemnity school selections in the State 

of California,” approved March 1st, 1877. 
11 This defendant alleges that at the time of the issuance of 
said patent to Rufus McCreery by the United States that there 
was no title in or to said land in the Government of the United 
States, and no authority in the officers of the Land Department to issue 
said patent to plaintiff hereih. 

This defendant further alleges that the State of California issued 
its patent for said land to the grantor and predecessor in interest of 
this defendant for said land on the 4th day of March, 1874, and 
that under said patent this defendant and her ———— in inter- 
est and under color of title have, in good faith, placed lasting and 
valuable improvements on said land prior to the issuance of said 
patent to plaintiff, consisting of houses, sheds, out-houses, fences, and 
orchard trees, of the value of over $4,000. That the defendant is 
entitled to the possession of said improvements. 

This defendant alleges that at the time of the alleged settlement 
of plaintiff as a pre-emptor on said land, December 21, 1869, said 
land was not subject to the pre-emption laws of the United States, 
and was not subject thereto or to any pre-emption claim by plaintiff 
at any time after said date. That all the proceedings by and on 
behalf of said plaintiff, Rufus McCreery, under and by which he 


procured the issuance of his said patent, had before the Land ~ 


12 Department of the United States in the matter of his said pre- 
emption claim, were wholly ex parte, and without notice to 

this defendant, and without jurisdiction of this defendant; and that 

during the time of said proceedings this defendant was in the actual 

possession of said land. That this defendant was not, in any way 

or manner, made a party to said proceedings of plaintiff therein. 

_ This defendant further alleges that said pre-emption entry and 


ma ‘ ea EP PYRE NR” NE ME ae PR PoR 
. : —_— ° ie ai ESS TSO Ce eS TEE A OE RR ETE ee eS PR RTT AS TT EE ERT IT tO aE ORES ae ee a ME eS Mee ee 
AAS PRs Oe ARR at Rie Sentient ea TART AGC RD LY RIE PRIS | OMAR AL IR IER HS Se RIL. Se8 9000-78 pera . . 


4 RUFUS MC CREERY VS. MRS. E. A. FULLER ET AL. 


patent to plaintiff was obtained by fraud and false evidence, made 
and filed with the local land office, and known as the pre-emption 
proof and affidavit of the claimant in said proceedings. That in 
said proof the plaintiff herein filed the testimony of two witnesses, 
who testified on April 5th, 1876, that said R. McCreery at that time 
resided on said land, and in said Affidavit “J ” said McCreery testi- 
fied and swore that “I now reside thereon with my family,” the date 
of said affidavit being April 5, 1876. That said McCreery did not 
at that time, or at any time, since about September, 1874, reside on 
said land—neither did his family. That in said pre-emption proof 
said witnesses and said McCreery, in his said affidavit, testified that 
he was put off by a writ of possession issued against him. That 
said witnesses testified that at that date, April 5th, 1876, the 
13 actual value of the improvements placed on said land by 
said McCreery was about $1,000 gold coin. The said evi- 
dence was false in this: That at that date said McCreery had no 
improvements on said land, having himself prior thereto, in 1874, 
removed all the improvements, except a well. | 

This defendant further alleges that in the district court of the 
seventeenth judicial district, State of California, M. Keller brought 
suit against Rufus McCreery, plaintiff herein, in ejectment, to recover 
the possession of the premises herein sued for. That said Mc- 
Creery duly st magi by his counsel, and after due proceedings in 
said action judgment was entered by consenz in favor of said M. 
Keller. That in said action said McCreery set up as a defense his 
pre-emption settlement and claim, under and in pursuance of which 
his said patent was issued, and that his pre-emption rights and 
claims were duly considered and determined in said action, and 
judgment entered by consent on or about July 2, 1874, in favor of’ 
said Keller and against said McCreery; and in pursuance of the 
stipulation in said case and said judgment, said McCreery removed ~ 
all of his improvements that he desired to, and did move all except 

a well, and since about September, 1874, said McCreery has 
14 not been an actual settler upon, or occupant of, said premises 
in any manner. 

This defendant pleads said judgment and said action as res adju- 
dicata, and further alleges that this defendant is the successor in in- 
terest of plaintiff in said action, and has been in the actual posses- ” 
sion of said premises since October 16, 1874. Wherefore defendants 
ask to be hence dismissed, with their costs. 

R. M. WIDNEY, 
Attorney for Defendants. 
Duly verified, filed, and served. 


General demurrer to said answer duly filed and served & over- 
ruled by the court. 


Amended Answer. 
(Title of Court and Cause.) 


Now comes the defendant, Mrs. E. A. Fuller, and by leave of court 
first had, files this amendment to her answer on her own behalf, 
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hereinbefore filed, and, in addition to the allegations therein con- 
tained, further alleges: __. : Es 

That said plaintiff settled upon the land in controversy on Decem- 
ber 21, 1869, claiming the same under the pre-emption laws of the 

United States. That in March, 1873, said plaintiff offered the 
15 usual pre-emption proof and affidavits, and tendered pay- 
- ment for said land in the proper United States land office, 
which proof and payment were refused by the register and receiver. 
That at the date of said settlement the land was within the claimed 
limits of the Mexican grant, Sausal Redondo, which grant had been 
duly confirmed by the courts of the United States for a quantity of 
land within certain limits, within which limits the land in contro- 
versy is situated. That the final survey of said ranch, including the 
land in controversy, was not approved by the United States sur- 
veyor general for the State of California until February 2d, 1875, 
and said survey was not approved by the Commissioner of the Gen- 
eral Land Office of the United States until March 22d, 1875, and 
the United States patent for said rancho-wWas issued on said survey 
March 22d, 1875, which patent excluded the land in controversy 
from said rancho. 

Defendant alleges that by reason of said land in controversy being 
within the claimed limits of said rancho as aforesaid, that the said 
settlement of plaintiff on December 21st, 1869, and the filing of said 
declaratory statement, and said offer of proof and payment, were 
wholly void and prohibited by the said pre-emption laws of the 

United States, said land not being subject tosaid laws. That 
16 said McCreery, plaintiff, left said Jand and removed his family 

and all of his improvements in 1874, and that he has never 
since that date had any settlement on or use or occupation of said 
land, and has not been an actual settler on said land at any time 
since September, 1874. That by reason of said settlement and resi- 
dence on said land, while the same was within the claimed limits of 
said grant, the plaintiff initiated no rights under the pre-emption 
laws of the United States; and that since said land was excluded 
from said rancho by the approval of the final survey and issuance 
of the patent thereon on March 22d, 1875, said plaintiff has not in- 
itiated any pre-emption claim to said land, and has not occupied it 
in any manner, nor has he filed any declaratory statement therefor 
since that date. That since said approval of said survey, and the 
issuance of said patent for said rancho, and at all times since Octo- 
ber 16th, 1874, this defendant and her husband, prior to his death 
in July, 1876, have been in the actual and exclusive possession of 
said land, having the same enclosed with a substantial post and five- 
board fence, having thereon a dwelling-houseand improvementsof the 
value of over $3,000, and having said land in use and cultivation, re- 
siding thereon as a home continuously. Thaton April 5th, 1876, the 

plaintiff, in ex parte a appeared before the United 
17° _—s— States Jand office of the proper district, with witnesses, and made 

the usual pre-emption proof on said land, and in said proof said 
witnesses testified and swore that at that date, April 5th, 1876, 
that said plaintiff has resided upon the land claimed by him as pre- 


ee ees 
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emptor for more than six years last past, except about one year and 
one-half that he was kept off from the same by reason of a pretended 
and fraudulent State selection and writ of possession obtained 
thereby. He now resides on the land and has made improvements 
thereon, consisting of a house, well, corral, stables, spring-house, out- 
buildings, fence,and some fruit trees, and therein further testified that 
“the value of these improvements in gold coin is about one thousand 
dollars.” That said evidence is false in this: That said McCreery, 
plaintiff, never resided on said land, except from December 21, 1869, 
to September, 1874, about three years and eight months. And in 
this, that said McCreery did not at that time reside on said land, nor 
at any time since September, 1874. And in this, that said McCreery 
did not at that time have any improvements on said land of the 
value of $1,000, or any other amount. And in this, that said 
McCreery — been put off said land by a writ of possession of 
any kind. 
18 That in the same proceeding said McCreery filed his own affi- 
davit, duly sworn to, in which said McCreery deposed, referring 
to said land, that “I now reside thereon with my family,” said affi- 
davit being dated April 5th, 1876. That the same was false in this, 
that said McCreery did not then reside with his family on said land, 
nor at any time since September, 1874. That upon said affidavits 
and proot the register and receiver allowed plaintiff to make pay- 
ment for the land and issued to him the usual duplicate receipt 
therefor. That subsequently the Secretary of the Interior disre- 
garded said, proof and payment, and treated the same as improperly 
made, and on May 16th, 1877, ordered plaintiff toestablish his claim 
under the provisions of the act of Congress of March 1, 1877, entitled 
“An act relating to indemnity school selections in the State of Cali- 
fornia.” That the Jand in controversy is known as an Indemnity 
school selection in the State of California, and was certified to the 
State on November 24th, 1871. 

That neither at the date of said act, nor at any time since Sep- 
tember, 1874, has plaintiff been an actual settler on said land, or any 
part thereof, nor was said land at any time since 1874 nor at the 
date of said act settled upon by any actual settler claiming any 

right to enter any part of said land under the homestead or 
19 re-emption laws. That the Commissioner of the General 

pte Office, pursuant to and under the provisions of the 3rd 
section of said act, established as a rule and regulation under which 
the claim and proof referred to in said section must be presented to 
the register and receiver of the district land office, which rule and 
regulation required that due notice of the hearing thereof must be 
first given to all parties in interest of the time and place of said 
hearing. | 

That this defendant and the executors of the last will and testa- 
ment of Thomas Fred. Fuller, deceased, her husband, were at all 
times on, from and after the passage of said act, for more than twelve 
months thereafter in the actual use and exclusive occupation of 
said land as owners, and were the only parties in interest in said 
land, all of which was known to plaintiff herein at said time. That 
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no notice of any time or gee of any hearing of any kind, or of any 
claim or proof under said act, as provided in said rule and regula- 
tion, was ever given to this defendant or said executors. That no 
claim of any actual settler, nor of the plaintiff, was presented to the 
register and receiver of the district land office, together with the 
proper proof of his settlement and residence, under the aforesaid rule 
and regulation, or under any rule and regulation which was 
20 established by the Commissioner of the General Land Office, 
ursuant to said act. That the land in controversy is not 
mineral land. | 

Defendant further alleges that said settlement by plaintiff in 1869 
was void also by reason of the land having been reserved by the 
prior State selection made by the proper authorities of the State of 
California. That the filing of the said declaratory statement was 
further void by reason that said State selection had been approved 
prior thereto by the Secretary of the Interior under the act of Con- 
gress of March 3, 1853, entitled “An act to provide for the survey 
of the public lands, &c.,” said land having been selected by the 

proper authorities of the State of California under said act. 
hat said approval by the said Secretary of the Interior was the 
last act required to be performed by the Executive Department on 
behalf of the United States, by the provisions of law, and by said 
act the legal title passed from the Government, and that thereafter 
no further authority remained in the United States Land Depart- 
ment to consider the case. That all the acts of the said Department 
in issuing the said patent to plaintiff were subsequent to said ap- 
proval, and were without authority of law, and void. That 
21 plaintiff acquired no title thereby. That said approval has 
never, been voided or annulled by the judgment of any court. 
That the patent to plaintiff is void, and conveyed no title to plaintiff 
by reason of the facts set out in the answer and in this amended 
answer. Wherefore defendant asks to be hence dismissed, with 


costs. 
R. M. WIDNEY, 
Attorney for Defendant. 


Duly verified, served, and filed, Jan. 22, 1880. 


Findings of Fact and Conclusions of Law. 
(Title of Court and Cause.) 


A new trial having been granted by the superior court in the 
above-entitled cause, said cause came on regularly for trial on the 
21st day of February, 1881, before the court without a jury, a jury 
trial having been expressly waived by the parties, Will. D. Gould 
and James M. Blanchard appearing as counsel for the plaintiff, and 
R. M. Widney as counsel for the defendants; and the evidence on 
the part of both parties, plaintiff and defendants, having been closed, 
and the case duly submitted, the court renders the following find- 


ings of fact, to wit: 


p eaeeen Rag Ah ere bis > 
oe : baer Re 2 tin cot PE eR PN ee ee Oe, 2, eg PMS, Lae oo 

‘ a ws ee Layton br tas pacar eae ae z é 
pee eB be ip es ORY Soe Tr gees (OF hw ay ae. : CASTES - 


RUFUS MC CREERY VS. MRS. E. A. FULLER ET AL. 
I. 


22 That on the 10th day of October, 1879, the plaintiff was, 

| and ever since said date has been, seized in fee and entitled 
to the possession of the southeast quarter of section fourteen, in town- 
ship two south, range fourteen west, San Bernardino Meridian, in 
Los Angeles county, California. 


IT. 


That while the plaintiff was seized and entitled to the possession 
of the premises particularly described in finding I, the defendant 
afterwards, to wit, on the aforesaid 10th day of October, 1879, with- 
out right or title, entered thereon and now withholds the possession 
thereof from the plaintiff. a 


That the rents, issues, and profits of said premises are five dollars 
per month from the 10th day of October, 1879. 


IV. 


That the plaintiff has been damaged by the withholding of said 
premises in the sum of one hundred dollars ($100). 


V. 


That the defendant, E. A. Fuller, claims said land in no other 

way than through a patent issued by the officers of the State 

23 of California to one M. Keller, and by deed from said Keller 

to Thomas F. Fuller, and by proceedings in the probate court 

in and for the county of Los Angeles, in the matter of the estate of 

said Thomas F. Fuller, deceased, whereby the said land was set off 
to said defendant, E. A. Fuller. : 


VI. 

That said Keller, on or about the 20th day of Apr, 1868, made 
application to the State of California to purchase said land in lieu of 
the southwest quarter of cohen sixteen, township four south, range 
one west, S. B. M., which last land was then, and ever since has been, 
untit after the commencement of this action, within the exterior sur- 
veyed limits of the Rancho San Jacinto Viejo, a valid Mexican 


rant, the final survey of which grant had not yet been made at the 
ate of the commencement of this action. 


VII. 


That, in consequence of said application, the State locating agent, 
Leander Ransom, on or about OT See April 1888, In satis- 
faction of the grant of the United States to the State of California of 
16th and 36th sections for school purposes, and other lands in lieu 

thereof, act of Congress approved March 3rd, 1853, entitled 


24 “An act to provide for the survey of the public lands in Cali- 
fornia, the granting of pre-emption rights therein, and for 


es 


| 
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other purposes,” a proved July 23d, 1866, entitled “An act to quiet 
land titles in California,” and pretending to be authorized so to do by 
the laws of said State, selected and located the lands in questi 3 
said State in lieu of said southwest quar Section sixteen, town- 
ship four south, range one west, 8. B. M., while the same was within 


the exterior and surveyed limits of said Rancho San Jacinto, the 
final survey of which grant had not yet been made. 


VIII. 


That, in consequence of said selection and application in last find- © 
ings above, the Secretary of the Interior and the Commissioner of 


the General Land Office gg sapriing ace Awe certified and 
listed the Jand in question to the State ornia In lieu of said 
southwest quarter of ¢ een, township four south, range o1 
west, S. B. M., while said southwest quarter of section sixteen was 
within the surveyed and exterior limits of said Rancho San Jacinto, 
the final survey of which grant has not yet been made. 

eee - &' 


]X. 


o That at the time said application was made by said Keller, 

as found in Finding No. VI, and at the time of the location 

nd selection of the land in question, said land was claimed as a 

art of the Rancho Sausal Redondo, a valid Mexican grant, and the 
ownship plat of said township two south, range fourteen west, was 
rithdrawn by the proper officers of the United States May 26th, 

/ 1868, and a survey of said Rancho Sausal Redondo made, embracing 


the land in question, in July, 1868. That a contest arose concern- 
ing this survey of said rancho in the United States Land Depart- 
determined October 13, 1871, rejecting said 


ment, which was finally 
survey, and directing thé approval of the former survey, known as 


es 


\ the Hansen survey, of said rancho, and the township plats of said 


\\ Township Were again filed in the United States land office at Los 
eles November 24, 1871. | | 


X. 
a 
That the plaintiff settled on the land in controversy, for the pur- 
; pose of pre-empting the same, on the 21st day of December, 
1869, and filed his declaratory statement therefor in the United 3 
| States land office at Los Angeles, California, on the 28th day of No- wa 
| vember, 1871. “ 


etl 


XI. 
26 That said plaintiff was a duly qualified pre-emption settler, 
and fully entitled to the privileges of the pre-emption laws of the 
United States, and settled upon said tract claimed by him, the land 
| in question, in good faith as such settler, and performed thereon all 
acts required by said pre-emption laws to entitle a person to pre- 
empt public lands. 


es 
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XII. 


That the land in question is agricultural land, and not mineral 
land, and at the time of the plaintiff’s settlement thereon was un- 
cultivated, unimproved, and u noccupied, and unenclosed. 


XITI. 


That the plaintiff, on the — day of April, 1876, duly received 
from the receiver of the United States land office his certificate of = 
cash entry of the land in question, and on the 10th day of October, 
1879, the patent for said land issued from the United States Govern- 
ment to said plaintiff. 

XIV. 


That the plaintiff’s claim to said land was pending in the United 
States Land Department in the matter of Rufus McCreery vs. The 
State of California, from the time of his filing his declaratory 
27 statement, and the State of California, and all parties in in- 
terest, were represented in an application for a rehearing in 
the Interior Department of the decision of the Secretary of the In- 
terior, made March 10th, 1876, in said matter, and due and lawful 
notice was served upon the State, and the State of California, Jepre- 
senting the interest of the State selection of the land in question by 
its properly appointed attorney, appeared in the United States land | 
office and before the Commissioner of the General Land Office and... © 
Secretary of the Interior, in all of the contests and rehearings re- 3 
specting said land. 


XV. 


That the evidence offered by the defendant to support the allega- 
tions contained in his answer, and amendment thereto, concerning 
fraud on the part of the plaintiff obtaining his certificate of cash 
entry and patent for said land, was all fully considered by the offi- 
cers of the United States Land Department in all its details, in the 
matter of the pre-emption claim of Rufus McCreery vs. The State of 
California, on re-examination had in the United.States land office at 
Los Angeles, California, and resulted in the awarding of the land 
in question to said McCreery, and also in determining that said 
McCreery was pre-emptor in good faith. 


28 XVI. 


That each and all the allegations of the defendant’s answer, and es 
amendment thereof, as to fraud committed by the plaintiff in prov- 
ing up his pre-emption claim, are untrue. | 


XV Ii. : 


at That on the — day of , 1874, the said M. Keller entered an 
4 action of ejectment against the plaintiff herein for the land in ques- 
tion, alleging title in fee to said land; that on the — day of Septem- 
ber, 1874, judgment was rendered in behalf of said Keller against 
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the said McCreery for the possession of said premises; that the pat- 
ent above referred to in Finding No. XIII issued to said McCreery 
for said land subsequent to said action of ejectment. 


XVIT. 


That after said judgment against said McCreery, as found in last 
finding above, said McCreery moved off from said land, under said 
judgment, but in no way abandoned his pre-emption claim thereto, 


i and prosecuted the same in the Land Department of the United 

States with all faithfulness and diligence. 

XVITI. 
That the defendant, J. C. Haskell, claims no title to said 
29 land, but claims right of possession through the defendant, 
E. A. Fuller, and in no other way than as her agent and em- 
. ployee. 
Conclusions of Law. 


As conclusions of law, the court finds that plaintiff is entitled to 
recover the possession of said premises, together with his costs of 


suit. 
VOLNEY E. HOWARD, 
Judge of said Court. 


A. W. POTTS, Clerk. 


Filed April 6, 1881. 


Judgment. 
(Title of Court and Cause.) 


‘ This cause came on regularly for trial on the 21st day of Febru- 
ary, 1881, and a trial by jury having been waived by counsel for 
the respective parties, the cause was tried by the court sitting with- 
out a jury; and the evidence being closed, the cause submitted to 
the court for consideration and decision, and after due deliberation 
thereon the court files its findings and decision in writing, and orders 

that judgment be entered in accordance therewith. 
30 Wherefore, by reason of the law and the findings aforesaid, 
it is ordered and adjudged that the said Rufus McCreery, the 
plaintiff, do have and recover judgment of and from the said de- 
fendants, E. A. Fuller and J. C. Haskell, the premises described in 
the complaint, to wit: ) 
The southeast quarter of section fourteen, in township two south, 
range fourteen west,San Bernardino Meridian, in Los Angeles county, 

California, and damages to the amount of one hundred ($100) dol- 

lars for the withholding of said premises, and the sum of eighty- 

five ($85) dollars, the value of rent, issues, and profits, together with 

- said plaintiff’s costs, and all disbursements incurred in this action, 

| amounting to the sum of $128. 


April 6, 1881. 
V. E. HOWARD, 
Filed April 6, 1881. | Judge of said Court. 
A. W. POTTS, Clerk. 
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31 Notice of Intention to Move for a New Trial. 
(Title of Court and Cause.) 


To Messrs. WiLL. D. GouLp and J. H. BLANCHARD, 
Attorneys for Plaintiff : 


You will please take notice that the defendants in the above- 
entitled case intend to move for a new trial in said case. Said mo- 
tion will be made upon a statement of the case, including the 
judgment roll in said case. 

Said motion will be made on the following grounds: Insufficiency 
of the evidence to justify the findings of fact and decision of the court, 
and that they are against law; errors in law occurring at the trial, 
and excepted to by the defendants. 


April 15th, 1881. 
R. M. WIDNEY, 


Attorney for Defendant. 


Copy received April 15th, 1881. 

WILL. D. GOULD, 

J. H. BLANCHARD, 
Att’ys for Plaintiff. 


Filed April 15th, 1881. 
A. W. POTTS, Clerk. 


32 Engqrossed Statement on Motion for a New Trial. 
(Title of Court and Cause.) 


The judgment rol] is hereby referred to. 

This case was duly tried before the court, sitting without a jury, 
on the 21st day of February, 1881. Stipulations were made, and, 
for the purpose of this trial, the following statement shows all the 
proceedings had in the case bearing on the assignments and specifi- 
cations of errors, to wit: 

In the above-entitled cause it is stipulated between the plaintiff 
and defendants, for the purpose of the trial of said cause, that the 
facts hereinafter stated are true; but it is expressly understood and 
stipulated that all objections as to the relevancy, materiality, admis- 
sibility, and any and every proper and valid objection to any and 
every portion of said facts, may be made at the time the same shall 
be submitted to the court at the trial of said cause, and may at that 
time be fully and formally specified, stated, and made of record in 
the case, and may be ruled and passed upon by the court in the 
same manner as objections might be to the evidence if then pre- 

sented to prove said facts. 
33 It is further stipulated that plaintiff and defendants may 
offer in evidence at the trial of this cause any portion of the 
said stipulated facts without offering any other portion thereof; 
that each party may offer in evidence only so much of said facts as 
he may desire. 
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Plaintiff, to maintain his case, thereupon introduced the stipula- 
tions next marked Ist and 2nd, as follows, to wit: 

1st. That on the 10th day of October, A. D. 1879, under the pre- 
emption laws of the United States, and the provisions of the act of 
Congress of the 24th day of April, 1820, entitled “An act making fur- 
ther provisions for the sale of public lands,” and the acts supple- 
mental thereto, a patent in the usual form issued from the United 
States to the plaintiff, Rufus McCreery, for the land in controversy 
in this action. 

2nd. That on the 10th day of October, 1879, the defendants were 
upon said land and premises, and did oust and eject the plaintiff 
therefrom, and ever since that date have held, and still and now do 
withhold, the possession thereof from the plaintiff. 

Thereupon the plaintiff rested his case. 


The defendants thereupon, to maintain the issues of the defense, 
offered in evidence the stipulations and evidence herein re- 
34 ferred to next hereafter, numbered I to XVII, as follows, to 


wit: -« 
I. 


That the patent tosaid McCreery, issued upyn the pre-emption and 
other proceedings hereinafter set forth. 

Objected to by plaintiff, as irrelevant and immaterial, and incom- 
petent to in any way or manner impeach plaintiff’s patent, or to show 
fraud on the part of the plaintiff. Objections overruled by the court. 
Plaintiff then and there duly excepted. The same objections, ruling, 
and exceptions were had as to all of defendants’ evidence, hereinafter 
set forth. - 


That defendant, E. A. Fuller, and her husband, now deceased, re- 
sided upon said land from October 1st, 1874, until his death, and 
since his death she has continued in possession thereof until the pres- 
ent time. re 


That list No. 1 of indemnity school selections, so far as the same 
pertains to the land in question in this action, is in words and figures 
as follows, to wit: 


35 “ GENERAL LAND OFFICE, 24th day of November, 1881. 


“The tracts described in the following lists have been crit- 
ically examined, and are found to be free from conflict and to inure 


to the State for the purposes indicated. 
“M. MABLY. 


“ JOS. J. BARNES, | 
“ Chief Clerk of Public Lands. 


“List No. 1 of indemnity school selections, exhibiting the tracts 
of public lands situated in the district of land subject to sale at Los 
Angeles, California, which have been selected for the support of 
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schools in certain townships, and fractional townships where the 
full amount of school lands to which such townships are entitled 
have not been granted in place, and which selections are provided 
for in the act of Congress approved March 3rd, 1853, entitled ‘An 
act to provide for the survey of the public lands in California, the 
ranting of pre-emption rights therein, and for other purposes ;’ 
‘ebruary 26th, 1855, entitled ‘An act to authorize settlers upon 
sixteenth and thirty-sixth sections, who settled before the surveys of ee 
the public lands, to pre-empt their settlements,’ and July 23rd, 1866, al? 
entitled ‘An act to quiet land titles in California.’ Deficiency | 
36 in school lands in townships—township 4 south, range 1 
west, S. B. M., S. W. + of section 16,160 acres. Selections 
to supply the deficiency in school lands, to which townships are 
entitled, S. E. } section 14, township 2 south, range 14 west, S. 
B. M., 16 acres. No. of applications, 1,381. Date of selections, 
April 22, 1868. | 


“ DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE, 
“24th November, 1871. 


“Tt is hereby certified that the tracts described in the foregoing 
lists are embraced in the original lists now on file in this office, of 
lands selected as indemnity for deficiencies in the townships named, 
which indemnity school selections are authorized in the above-cited 
acts of Congress of March 3, 1853, February 26, 1859, and July 23, 
1866. 

“Tt is further certified that said tracts have been examined and 
compared with the township plat and tract books of this office, and 
that the indemnity is properly due to the townships for which se- 
lected, are found to be subject to selection, and are free from conflict ; 
and it is therefore recommended that the list be approved, subject 
to any valid interfering rights which may have existed at the date _ 


of selection. 
“WILLIS DRUMMOND, . 
“ Commissioner.” 
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“ DEPARTMENT OF THE INTERIOR, 24th Nov., 1871. 
37 “ The foregoing list 1s hereby approved, subject to any valid 
interfering rights which may have existed at the date of se- 


lection. 
[SEAL. ] “C. DELANO, Secretary.” 


Endorsed: Los Angeles land district. List No.1. Received and 
filed 5th December, 1871. Robert Gardner, surveyor gen’) Cali- 
fornia. Dunean Beaumont, deputy. Recorded in vol. 1 of indem- 
nity lists, pages 142 to 147. Duly certified to, &c. 


IV. 


That on the 4th day of March, 1874, a patent in the usual form 
was issued by the proper officers of the State of California, purport- 
ing to grant the land in question in this action to M. Keller. 
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. V. 


That a deed in usual form of bargain and sale, dated October 11th, 
1874, was duly executed by M. Keller to T. Fred. Fuller for the con- 
sideration of $1,700, and that said deed was recorded October 

38 16th, 1874, in book 31, page 543, of deeds, official records of 
Los Angeles county, California. 


VI. 

That said T. Fred. Fuller died about July, 1876, and that the de- 

fendant, Mrs. E. A. Fuller, is the widow of the said deceased. 
VII. 


That on December 13th, 1878, the probate court of Los Angeles 
county made an order in usual form purporting to set off to defend- 
ant, Mrs. E. A. Fuller, as a homestead, the land in controversy, and 
that said order was duly recorded in book — of deeds, of Los An- 
geles county, on the 14th day of December, 1878. 


VIII. - e 


That the judgment roll in the case of M. Keller vs. R. McCreery 
is in words and figures as follows, to wit: 


39- In the District Court of the Seventeenth Judicial District, 
State of California, in and for the County of Los Angeles. 


MATTHEW KELLER, Plaintiff, 
against 
Rurvus McCrerry, Defendant. 


“Complaint in Ejectment. Fee-Simple Title. 


Matthew Keller, the plaintiff above named, complaining of de- 
fendant above named, for cause of action alleges: 

That on the fourth day of May, 1872, said plaintiff was seized in 
fee of all that certain lot of land situated in the county of Los An- 
 geles, State of California, described as follows: The southeast quar- 
ter of section fourteen (14), township two (2) south, range fourteen 
(14) west, San Bernardino Meridian. That the plaintiff being so 
seized, the defendant afterwards, on the fourth day of May. 1872, en- 
tered into the possession of the demanded premises, and now unlaw- 

fully withholds the premises thereof from the plaintiff, to 
40 his damage in the sum of $5,000. That the value of the 

rents, issues, and profits of said premises, from the said fourth 
day of May, 1872, and while the plaintiff has been excluded there- 
from by the defendant, is five hundred dollars. 

Wherefore the plaintiff prays judgment against the defendant 
for the recovery of the possession of the demanded premises, and 
for the sum of five hundred dollars, the value of the said rents, 


issues, and profits, and costs of suit. 
BRUNSON & HUDSON, 
Attorneys for Plaintiff. 


Properly endorsed and filed, April 29, 1874. 
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Answer in said Cause. 
(Title of Court and Cause.) 


Rufus McCreery, defendant in the above-entitled action, by S. C. 
Hubbell, his attorney, for answer to the complaint of the said plain- 
tiff, filed herein, says: 


I. 


That it is not true, as set forth and alleged in said complaint, 
or otherwise, that on the fourth day of May, 1872, or at any 
other time, the said plaintiff. was seized in fee, or of any es- 

tate whatever, of all or any part of that certain tract of 
41 land situated in Los Angeles county, State of California, 

known and designated as the southeast quarter of section four- 
teen (14), township two (2) south, of range fourteen (14) west, of San 
Bernardino Meridian. That it is not true that the said plaintiff be- 
ing seized as aforesaid, the said defendant, on the fourth day of May, 
1872, or at any other time, wrongfully entered into the possession of 
the aforesaid premises, or that he now unlawfully withholds the said 
premises from the possession of the plaintiff, to his damage in the 
sum of five hundred dollars, or in any other sum or amount what- 
ever. Defendant denies that the rents, issues, and profits of said 
premises, from the said fourth day of May, 1872, to the present time, 
are of the value of five hundred dollars. 


IT. 


The said defendant, for other and further answer to said plain- 
tiff’s complaint, says that he is informed and believes, and upon his 
information and belief so states the fact to be, that the patent issued 
by the State of California to the said plaintiff, and under and by 
virtue of which plaintiff's pretended title to the land in question is 
set up and maintained, was obtained by fraud and misrepresenta- 

tion, in this, that there was no affidavit nor application to 
42 accompany the same filed with the recorder of the county of 

Los Angeles, in which said land lies, as required by law ; that 
the paper filed purporting to be an affidavit is without any state- 
ment of venue, either as to the State of California or of dny county 
within the State, and is signed as if taken before a notary public, yet 
is without the impression of a notarial seal, and without any refer- 
ence to a seal in the certificate of said pretended officer. Defendant 
further says that at the time of making the said pretended location 
and claim by the said plaintiff to hold the said land under the laws 
of the State of California the said land was unsurveyed land of 
the United States, and not subject tosuch location or appropriation. 
Thai since the said land became subject to location aad appropria- 
tion under the laws of the State of California the said plaintiff has 
made no application to locate or claim the same, nor has he ever 
made the application and claim required by law. 

That on or about the 21st day of December, 1869, the defendant, 
being then a citizen of the United States, of lawful age, and possess- 
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ing the qualification of a pre-emptor, settled upon the said described 

tract of land, then wholly unoccupied and unimproved, for the pur- 

ose of holding the same as a pre-emption right under and 

43 y virtue of the laws of Congress granting pre-emption to 

actual settlers upon the public lands; that on or about the 

-©8th day of November, 1871, defendant filed his declaration of in- 

tention to pre-empt said land in the proper land office of the land 
district in which said land is situated. 

That at the date of his said settlement, and for a long time pre- 
vious thereto, to wit, from, on, or about the 25th day of May, 1868, 
the township plat of survey of the township in which said land is 
situated had been withdrawn from the local land office and was not 
returned and filed, and said land was not in market from the time 
of said withdrawal until on or about the 21st day of November, 
1871, when said plat of survey was again returned to said office. 

Defendant further says that since his said settlement upon said 
tract of land, and under claim of title by virtue of his pre-emption 
right; and in the belief that he was the sole claimant to said land, 
he has made permanent improvements: thereon of great value, to 
wit, of the value of one thousand dollars. 

That his occupation and improvement of said tract of land has 
been open and notorious and adverse to the claim of the plaintiff, 
and that the plaintiff has never been in possession of said Jand or 

made any improvements thereon. 
44 Wherefore the defendant prays Judgment that he be hence 
dismissed, with his costs. 
| Ss. C. HUBBELL, 


Def’t’s Att'y. 
A. W. POTTS, Clerk. 


Filed May 19th, 1874. 


Stipulation. 
(Title of Court and Cause.) 


In this action it is hereby stipulated that judgment may be en- 
tered of this date for the plaintiff for the possession of the premises 
described in the complaint herein, but without any rents and profits 
or damage for the withholding the same. Execution is to be stayed 
on this judgment for sixty (60) days, within which time said defend- 
ant may, without molestation, remove any buildings or other im- 
provements from said premises for his own use without further 
compensation therefor. 

Los Angeles, June 30th, 1874. 

M. KELLER, 


By BRUNSON & HUDSON, 


His Att’ys. 
S. C. HUBBELL, Def’t’s Att'y. 


A. W. POTTS, Clerk. 


Filed July 2nd, 1874. 
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45 Judgment by the Court, the Second day of July, 1874. 
(Title of Court and Cause.) 


This cause came on regularly for trial on the second day of July, 
A. D. 1874, A. Brunson, Esq., appearing for counsel for plaintiff, 
and S. C. Hubbell, Esq., for the defendant. A trial by Jury havin 
been expressly waived by the respective parties, the cause was tri 
before the court, sitting without ajury. Upon stipulation within and 
filed with the clerk, the evidence being closed, the case was sub- 
mitted to the court for consideration and decision, and after due de- 
liberation thereon the court orders that judgment be entered herein 
for the plaintiff and against the defendant. Wherefore, by reason 
of the law and stipulation aforesaid, it is ordered, adjudged, and de- 
cided that Matthew Keller, the plaintiff, do have and recover of 
and from Rufus K. McCreery, the defendant, the possession of the 
premises described in the complaint, to wit, the southeast quarter 
of section fourteen, township two south, range fourteen west, San 
Bernardino Meridian, county of Los Angeles, State of California, 

together with said plaintiff’s costs and disbursements in- 
46 curred in this action, amounting to the sum of twenty-three 
ig dollars. 

Judgment rendered July 2nd, 1874. 

SEPULVEDA, Judge. 


Filed July 2nd, 1874. 
A. W. POTTS, Clerk. 


IX. 


That in July, 1868, U. S. Deputy Surveyor General Geo. H. 
Thompson, by order of U. S. surveyor general for California, sur- 
veyed said Sausal Redondo grant in the field; that said survey was 
approved by said U.S. surveyor general April 14th, 1869, and that 
a correct map of said survey and approval is in words and figures 
as follows, to wit: 

(See map in original.) 


47 And that all the lands embraced within said survey were 
claimed by the owners of said grant as being within the 
limits of the grant. mA 


‘That the Rancho Sausal Redondo is a valid Spanish or Mexican 
grant which was duly patented by the United States March 22, 1875, 
and said — is in conformity with and includes the map in 
words and figures as follows, to wit: 


(See map in original.) 
48 XI. 


That the land in controversy is included in said larger or Geo. 
H. Thompson survey of the Sausal Redondo grant, and is not in- 
~ in said smaller or patent survey thereof, as shown in No. X 
above. 


Sr 
 . 
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XII. 


That the owners of said Rancho Sausal Redondo claimed all the 
land embraced in the said Thompson survey of July, 1868; and 
that both the said Thompson and the said Hansen surveys came up 
regularly on appeal before the Hon. the Secretary of the Interior, 
and were passed upon In said deeision in due course of business. 


XITI. 


That Rufus McCreery, plaintiff, settled with his family upon the 
land in controversy December 21st, 1869, he having the personal 
qualifications of a pre-emptor. He erccted a dwelling-house and 
other improvements thereon to the approximate value of $1,000. He 
continued to reside on said land until in September, 1874, at which 
time he removed from said land with his family because of the judg- 
ment set out in No. VIII herein. : 

That he at that time removeil to a place with his family about 

three miles distant, which he bought, where he has resided 
49 ever since, except as stated in McCreery.¢ testimony in P. R. 

15 herein. That the defendant, Mrs. Fuller, and her hus- 
band, under their deed of purchase shown in No. V herein, took 
possession of the land in controversy in October, 1874. That they 
fenced the land all around with a post and three-board fence, and 
erected cross-fences, and built a dwelling-house, costing about 
$1,000 ; also erected barn, out-buildings, and farm improvements—in 
all of the value of about $3,000, which improvements are now on 
the place. That said Mr. and Mrs. Fuller have continuously resided 
on the place until his death in the month of July,1876, since when 
the defendant, Mrs. Fuller, has been in the possession of the place, 
said persons having cultivated in crops of grain said land during 
said time. On the — day of April, 1876, being the day before said 
Mr. McCreery made the proof set out in P. R. 19 herein, he, with 
his family, drove upon the land in controversy about sundown and 
staid thereon, and that night slept in his wagon, and after sunrise 
the next morning he drove off, all of which 1s fully shown in P. R. 
19in McCreery’s cross-examination. Excepting said time said plain- 
tiff has never been on said land, or had any use or occupation 
thereof from September, 1874, until the present. 


50 XIV. 


That on the 28th day of November, 1871, Rufus McCreery filed 
his declaratory statement number 357 in the usual and due form in 
the U.S. district land office of Los Angeles, California, alleging set- 
tlement upon the land in question in this action December 21, 1869. 


XV. 

That on the 10th day of March, 1873, said McCreery appeared in 
said U.S. district land office with his witnesses and offered to make 
payment, proof, and entry of the said land filed upon by him, and 
did on that day. tender all legal fees and the full Government price 
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of said land to the register and receiver of said land office, and did 
deposit and file in said office the full, usual, and complete pre-emp- 
tion proof, showing full compliance on his part with the pre-emp- 
tion laws for said land, duly sworn to by two disinterested witnesses 
and said pre-emptors, before the register and receiver of said land 
office, ma demanded the right to enter said land. That on the 8th 
day of April, 1873, the said register and receiver forwarded said 
proofs to the Commissioner of the General Land Office, with letter of 
transmittal, in words and figures as follows, to wit: 


51 U. S. Lanp OFFIcE, Los ANGELES, CALIFORNIA, 
REGISTER’s OFFICE, Apri 8th, 1873. 


Hon. Commissioner General Land Office, Washington, D. C. 


Sir: We herewith transmit proof offered by Geo. C. B. Selby, R. 
McCreery, et als. : 

Also the declaratory statement of Joseph McEvoy and James 
Pierce, all of which we have refused for the reason that the several 
tracts claimed by the said persons, as appears from the records and 
files of this office, was selected as indemnity school land by the State 

rior to the alleged settlement of said persons, respectively, and has 
een duly listed to the State. 
Very respectfully, 
ALFRED JAMES, Register. 
J. W. HAVERSTICK, Receiver. 


Endorsed: U.S. land office, Los Angeles, Cal., April 8th, 1873. 
Register and receiver transmit offers of pre-emption proof. 
ALFRED JAMES, Register. 
J. W. HAVERSTICK, Receiver. 


Endorsed: Answer May 6, 1873. File with Los Angeles Doc. 

case, Matthew Keller ef al., for consideration therein when exam- 
ined. 
2 XVI. 

That the certificate of purchase in usual form from the State 
issued to M. Keller Dec. 21,1871, reciting payment of $200 by reason 
of his said pretended application of March 17th, 1868, and in satis- 
faction of and upon surrender of said certificate patent issued to M. 
Keller for the land in question, dated March 4, 1874. 


XVII. 


That no notices were issued in the case, except the ones referred to 
in P. R. 10 and P. R. 18. 


Def’ts rests. 


PI’ff, to further maintain his case, offered in rebuttal the stipula- 
tions and matters therein referred to next hereafter, numbered P. R. 
1 to P. R. 22, as follows, to wit: 
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P. R. 1. 
Pe the only description of land on which M. Keller ever en- 


! 


dorsed the affidavit required by the 28th section of the act of the 
Legislature of California, entitled “An act to provide for the sale of 
certain lands belonging to the State,” approved April 27th, 1863, or 
filed in the office of the county recorder of Los Angeles county, Calli- 
fornia, in connection with his application for said land, or at all, is 
in words and figures as follows, to wit: . 
53 Original] affidavit in form as prescribed in sec. 28 of act of 
1863, Stat. 1863, page 600, and duly verified on 17th day of 
March, 1868, and endorsed on the following description of lands: 


No other claim of Matthew Keller for a school location appears 
on file in my office. 
C. E. MILES, 


County Recorder. 


Endorsed :. Affidavit and description to accompany the applica- 
tion, Matthew Keller, Los Angeles county. No, —, township 2, 
range 14, section S. E. }, containing 160 acres. Located March 16, 
1868. Surveyed March 1, 1868, by U.S. surveyor general. 


Filed March 18, 1868. 
| T. D. MOTT, Recorder, 
By S. H. MOTT, Deputy. 


To which defendants objected, as irrelevant and immaterial under 
Stipulation No. XVI, and the curative act of the Legislature 6f Cali- 
fornia of 1872. 


Ruling reserved by the court, and objection overruled be- 
54 fore judgment, and not entered of record until June 7, 1881. 
Defendants except. 
The above is designated exception No. 1. 


P. R. 2. —— 


That M. Keller prepared his application, dated at San Francisco, 
March 17, 1868, purporting to be an application to purchase the 
land in question under the said act, entitled “An act to provide for 
the sale of certain lands belonging to the State,” approved April 27, 
1863, in lieu of the S. W. } section 16, T. 4S., R. 1 W., S. B. M., but 
never signed the same, except so far as signing the affidavit herein- 
after referred to may be construed to be a signing of the application, 
which affidavit is printed on the same sheet of paper that the appli- 
cation is printed on. Attached to this application is an affidavit by 
M. Keller, made and sworn to in Los Angeles county, California, in 
which he swears that he is “an applicant for the purchase and loca- 
tion of the above-described lands.” And attached to his affidavit 1s 
the affidavit of same date made by three witnesses, who do not swear 
that said applicant is a resident of the State, and that the lands were 
sanenanied y any person except the applicant, as required by sec- 
tion “4” of said act. 
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That this application and affidavits were filed in the office 

DO of the State locating agent April 20th, 1868, and that by rea- 

_ son thereof the land was selected and located by said agent 

on the 23d day of April, 1868, in the U. S. land district office at San 

Francisco, Cal. Andon the 19th day of December, 1871, the said 
application was approved by the surveyor general of California. 


Same objection by defendant as made in exception No. 1. 
Objection overruled and defendant excepts. 
The above is designated exception No. 2. 


P. R. 3. 


That the Rancho San Jacinto is a valid Spanish or Mexican grant’ 
situated in the county of San Diego, California, and includes the 
land in lieu of which the land in question was applied for, located, 
and selected ; that said rancho was surveyed in the field by U.S. 
Deputy Surveyor General G. H. Thompson, Nov., 1876; survey ap- 
proved by U.[S.] surveyor general for California June 2nd, 1877; the 
survey finally approved by the Commissioner of the General Land 
Office January 17th, 1880, and patented same day. 


Objected to, on the ground that in this action at law no evidence 
can be admitted to attack the validity of the approval or certifica- 
tion of the land to the State of California in November, 1871, as 

shown in Stipulation No. III. 
56 Ruling reserved by the court and objections overruled be- 
‘fore judgment, and not entered of record until June 7, 1881. 
Defendants except. 
The above is designated exception No. 3. 


P. R. 4. 


That the decision of the Secretary of the Interior, dated October 
31,1871, and the opinion of the U.S. Attorney General, dated Oc- 
tober 23, 1871, are in words and figures as follows, to wit: 


DEPARTMENT OF JUSTICE, OFFICE OF ASSISTANT ATT’Y GEN’L, 
WASHINGTON, Oct. 23, 1871. 


Srr: I have considered the appeal case commonly called Sausal ° 


Redondo. The facts are as follows: 
On the 20th day of May, 1837, Juan B. Alvarado, who styled him- 
_ self Governor of the Interior of the Free and Sovereign State of Alta 
California, in answer to the petition of Antonio Ignacio Abila, for 
the land known as Sausal Redondo, granted him the said tract of 
land in accordance with the resolution of the most excellent depart- 
mental Congress, which resolution is as follows: 
There are conceded to the citizen Antonio Ignacio Abila the 
places of Sausal Redondo and Gauspita, which he at present occu- 
pies with his stock, without prejudice to the pasturage of the 
57 cattle and horses of the community of the city, since the cor- 
respoding ejidos are not yet marked out. 
2nd. That if the land referred to in the foregoing proposition 
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should be included within the ejidos the grantee will be subject to 
the payment of the corresponding tax. 

Santa Barbara, May 14, 1837. 

A rude map accompanies the grant, and the land is spoken of by 
Governor Alvarado as being within the boundaries laid down on 
the map. | 

On the fourth day of June, 1846, Pio Pico, Constitutional Governor 
of the Department of the Californias, after reciting that Antonio 
Ignacio Abila had proven to belong to him the place known as 
Sentinella Guaspita Salinas and Sausal Redondo, between the bound- 
aries of Los Pales Verdes Guitierres, Los Cuerbas, La Cienega La 
Ballona, and the seashore, of the extent of four square leagues, a 
little more or less, grants him the said land under these conditions: 

1st. He is to enclose it, use and cultivate it. 2d. He is to ask the 
judge to give him judicial possession, mark the boundaries, and 
place the necessary monuments. 3d. The land is in extent four 
square leagues, a little more or less. It is not likely that any judi- 

cial possession was ever given, as no record of it is found, and 
58 the grant was made after the war began betweer the United 
States and Mexico. The board of land commissioners, 19th 
June, 1853, confirmed Abila’s claim to the land called Sausal 
Redondo, containing five square leagues. The United States dis- 
trict court for the southern district of California, at its December 
term, 1856, confirmed the decision of the board of land commis- 
sioners, and afterwards decided that the lands, of which confirma- 
tion are hereby made, are known by the name of Sausal Redondo 
and Gauspita, being the same lands granted by Juan Alvarado May 
20, 1837, and situated in the present county of Los Angeles, and 
being of the extent and within boundaries of the map which accom- 
— his original petition to the Governor for said lands, reference 
eing had for more particular description to the said original grant 
of said lands and said map belonging thereto, filed in this case and 
copied in said transcript, provided the lands contained within said 
boundaries do not exceed eleven square leagues, then confirmation 
is hereby made for that quantity, and no more, within said bounda- 
ries; but if a less quantity be contained within said boundaries, 
then confirmation is hereby made for such less quantity. 
This decree became final by order of the attorney general 
o9 not to prosecute appeal. The first survey of Sausal Redendo 
is said to have been made by Henry Hancock in 1858, eim- 
bracing five square leagues. 

Surveyor General Upson, in his letter to Surveyor General Day, 
of 11th December, 1868, says that Hancock’s survey was suspended 
mt General Mandeville, and rejected under Surveyor General 

eale. 

The 8th section of the act of 23d July, 1866 (14 Stat., 220), pro- 
vides that in all cases where a survey and plat of confirmed private 
land claims (under Spanish and Mexican title) should not be asked. 
for within ten-months after the passage of the act, the surveyor 
general shall set off the quantity of land confirmed by the final 
decree, and all lands not so set off shall be subject to the 
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general land laws of the United States. Pursuant to the 
terms of this act, the surveyor general, at the instance of Gen. 
W. S. Rosecrans, who paid the expenses of the survey, directed Geo. 
Hansen to segregate the grant to Abila from the public lands. He 
did so in Feb., 1868, the survey of Sausal Redondo covering about 
five square leagues. In the following May the owner of the Sausal 
Redondo filed a protest against the Hansen survey, calling the 
attention of the surveyor general to the fact— 
60 1st. That the owners of that claim had applied to the 
surveyor general for an estimate of the survey under the act 
of 1864 (an application which the surveyor general states never 
reached him). 
2nd. That the notice of the survey by Hansen had not been given 
to the parties in interest, as it seems the Commissioner of the Gen- 
eral Land Office had directed to be done. 
3d. That the segregation did not comply with the decree. In 
consequence of this protest Surveyor General Upson, on the 26th 
May, 1868, recalled the plats of Hansen from the local office and 
directed a survey under the act of 1864. This was executed by G. 
W. Thompson in July, 1868, and embraced 48,759 acres (nearly 
eleven square leagues—which would contain 48,825.5 acres). This 
is the survey now before the Department on appeal. The lands lie 
within a few miles of Los Angeles, and are now quite valuable. 
Aften Hansen’s survey, the part of them supposed to be public 
lands and so set off was soon occupied by numerous settlers claiming 
under the title of the State of California. As the Thompson survey 
covers their claims, it has naturally excited great alarm and opposi- 
tion. 
The Thompson survey was disapproved both by the surveyor- 
eneral and the Commissioner of the General Land Office. 
61 hey are nearly of the same opinion as to where the northern 
boundary of the rancho should be, but differ materially as to 


the eastern line. 


As to the lines of the south and west there seems to be no dispute. 


The award of Commissioners embraced somewhat more land than 
the surveyor general ; just how much is not stated. The rude map 
which accompanied Abila’s original application, and to which ref- 
erence is made in the decree of the court, 1s of rectangular form, 
bounded on the north by “the lands belonging to the city of Los 
Angeles, on the east by the Rancho Los Cuerbos, on the south by 
the Rancho Guiteros, on the west by the Rancho Ballona.” 

There is a scale of miles attached to it. According to this scale it 
is said that the map measures five square leagues, and the objectors 
to — survey vehemently insist this was the quantity 

ranted. 
: The owners of the rancho lay great stress on the last words of the 
decree, “provided the lands contained within said boundary do not 
exceed eleven square leagues, then confirmation is hereby made for 
that quantity, and no more, within said boundaries; but if a less 
quantity be contained within said boundaries, then confirmation is 
hereby made to such less quantity.” 
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62 They insist that inasmuch as eleven square leagues have 

been found within said boundaries, they are entitled to that 
quantity. It is not easy to reconcile the proviso of the decree with 
what goes before it. The decree begins with confirming the decision 
of the board of land commissioners. That decision gave the claim- 
ant five square leagues. 

The decree states that the lands confirmed are the same granted 
by Alvarado 20th May, 1837. 3 

In Alvarado grant no quantity is specified, but Pico’s grant in 
1846 expressly limited the quantity to four square leagues, a little 
more or less. It is true that the decree makes no mention of Pico’s 
grant, but there can hardly be a doubt that Abila asked of him the 
same lands he had asked and obtained of Alvarado. 

How the four of Pico became five of the board of land commis- 
sioners, and their five the eleven in the proviso of the decree, is a 
matter of speculation, and is not shown in the case. 

The decree goes on to show and describe the Jands confirmed as 
being of the extent and within the boundaries of the map which 
accompanied his (Abila’s) original petition to the Governor for said 

lands, reference being had for more particular description to 
63 the said original grant of said lands and the said map belong- 
ing thereto, filed in the cause and copied in said transcript. 

These words give great importance to the map referred to, and in 
the long and elaborate argument of counsel, as well as the decision 
of the surveyor general and commissioners, frequent reference is 
made to it. i 

An inspection of it is far more satisfactory than any description 
can be. The city lands, ejidos common, were not at the time of 
Alvarado’s grant distinctly marked out, and the words of the grant 
plainly shows that that it was not known whether the lands granted 
would fall within the ejidos or not. 

The 2nd clause reads: That if the land referred to in the fore- 
going proposition should be included within the ejidos, the grantee 
will be subject to the payment of the corresponding tax. 

The city claimed sixteen square leagues, two leagues from the 
centre of the plaza, north, south, and west. 

This claim has, however, been settled as covering only four square 
Iéagues, one league from the plaza towards each of the cardinal 
points, | 

The survey of Thompson goes to this limit, as determined by the 
courts. 

The commissioners make the northern boundary of the rancho, 

_ the east and west line, two leagues from the plaza. 
64 The parol evidence produced seems to indicate that at the 
time of the grant the ejidos were commonly supposed to ex- 
tend over the whole of Abila’s claim. 

The case is a difficult one, after the best examination I can give 
it. I very reluctantly dissent from the views of the surveyor gene- 
ral, and also of the commissioner. 

Abila, inhis will, speaks of this rancho as containing four square 
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leagues. It is enumerated in the inventory of his effects (real and 
personal) as five. 

The court confirmed it as within the boundariesof the map. The 
scale on the map makes it about five leagues. But for the last clause 
of the decree no question could arise as to the quantity. 

Shall that cause override all the other considerations? If so, the 
claimants should have eleven leagues allowed them, for that quan- 
tity has been found and surveyed within the colendentes named on 


that map. If to this it be objected that the limit to the ejidos was. 


not then what it is now, the answer is that there is no definite show- 
— they then terminated. 
he map isa rectangular; must the survey be of that precise 

shape? 
In the southeast corner there is on the map quite a large, 
65 dry Jake; on the southwest corner a considerable portion of 

the sea; must the survey go as far into the lake and sea as the 
map lines go? How that clause about the eleven leagues got into the 
decree can only be conjectured. That it got there honestly is very 
questionable. Had Abila lived till the survey was made we should, 
in my opinion, never have heard of more than five leagues being 
claimed. I think the Hansen survey does substantial justice between 
these parties, and I recommend that it be approved, and that the 
township plats made by him be restored. 

Very respectfully, 

W. H. SMITH, 
Assistant Attorney General. 
Hon. C. DELANO, 
Secretary of the Interior. 


DEPARTMENT OF THE INTERIOR, 
WasHINGTON, D. C., 31st Oct., 1871. 


Sir: I enclose herewith a copy of the opinion of Hon. W. H. 
Smith, assistant attorney general, in the matter of the survey of the 
California private land claims, known as Sausal Redondo. I con- 

cur in the views set forth in the opinion, and you will give 
66 the order necessary to carry them into effect. The paper ac- 

companying your letter of 28th January last are herewith 
returned. 


I am, very respectfully, your obedient servant, 
C. DELANO, Secretary. 


To Hon. Commissioner General Land Office: 

And after said ruling and order the owner of said rancho took no 
further action in the premises than to file in 1872 an application 
under the act of Congress of July 23, 1866, to purchase the land in 
controversy in this matter. 

Same objection as in Exception No. 1 overruled and excepted to. 

The above is designated Exception No. 3}. 

Plaintiff then reoffered in evidence Stipulations Nos. XII, XIV, 


Defendant hereinbefore set out in full, 
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P. R.5. 


That the township plat including the land in question was filed 
in the U. S. district land office April 22, 1868, and on May 26, 1868, 
was withdrawn therefrom by order of the U. 8. surveyor general for 
California on account of the claim of the Rancho Sausal Redondo 
that the land was within the limits of said grant. 


67 P. R. 6. 


That on the 4th day of September, 1875, in behalf of the plain- 
tiff and others, a motion was filed with the Secretary of the In- 
terior in words and figures as follows, to wit: 


WasurnoctTon, D. C., September 4, 1875. 
Hon. C. DELANO, Secretary of the Interior. 


Str: I have the honor to submit a motion cf Geo. C. B. Selby 
et al. to cancel and annul the listment of certain lands in town- 
ship 2 south, range 13 west, and 2 south, range 14 west, S. B. M., 
California, in the matter of the application of said Selby et al. to 
prove up and pay for said lands, now on appeal from the detision 
of the . eneral Land Office. 

It is my intention to file an argument on behalf of the appellants 
before the case is reached in your office in its regular order. 

Very respectfully, your obedient servant, 
D. A. LUCE. 


Before the Hon. Secretary of the Interior. 


In the Matter of the Application of Gro. C. B. Sesy ef al. to prove 
up and pay for certain lands jin ger 28., R.13 W., and 
2 S., R.14 W.,S. B. M., on Appeal from the Decision of 

68 the Commissioner of the Gana Land Office. : 


Notice to cancel and annul the listment of the land to the State ot 
California. 


The undersigned, contestants of the title to the lands in dispute 
derived through their listment to the State, move the hon. Secretary 
of the Interior to revoke, cancel, and annul that listment as having 
been irregularly and illegally made, for the reasons hereinafter 
stated. They assume that in the transfer of lands from the United 
States to the State of California the officers of the respective land 
offices are the mere agents or attorneys-in-fact of those governments, 
with powers limited and defined by the laws under which they act. 
Without an extended examination of authorities in support of what 
we think an undeniable proposition, we will refer te a single decision 
of the supreme court of California as illustrative of the rigor with 
which they apply the rules of law to the actions of their land agents. 
The case is that of Hildebrand vs. Stewart, to be found in 41st vol- 
ume of the California Reports, page 387. These contestants say tliat 
the proceedings which resulted in the listment to the State now in 
question are tainted from their origin to their consummation by a 
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disregard of law on the part of the officers of the State and 
69 those for whom they acted, and by’an ignorance of the facts 
and a misconstruction of law on the part of the officers of the 
United States. If we establish these propositions we confidently 
appeal to the judicial authority of the hon. Secretary of the Interior 
to annul the transactions. These transactions originated in applica- 
tions by the various claimants under the State to purchase the lands 
in question in lieu of certain sixteenth and thirty-sixth secs. sup- 
posed to have been lost to the State by reason of certain Mexican 
or Spanish grants. The applications bear date in March, 1868. At 
that time, and at the time the applications were accepted by the 
State’s locating agent, the lands in question were unsurveyed lands. 
The lines of the survey had been run in the field, but the plats of 
the survey had not been filed in the district land office. | 
It will be seen by reference to the law of California of April 1st, 
1864, that the State, after much irregular legislation on the subject, 
had at length positively forbidden its surveyors and locating agents 
to accept applications for such unsurveyed lands. Thus these pro- 
ceedings originated in an act not only unauthorized, but positively 
forbidden, nor was itadry technical illegality; it was a contrivance by 
which theactionof citizensseeking to pre-empt was forestalled. 
70 Again, it will be seen by the 28th and 29th sections of the 
law of California of the 27th of April, 1863, under which 
these applications were made, that “no location of lands made 
under its provisions should give any title or interest in the land un- 
less the person, for whose benefit the location is made, should file at 
the time of his application, in the office of the recorder of the 
county in which the land lies, a prescription of the land sought, 
with an affidavit described. Thus this State provided constructive 
notice at least to subsequent settlers of such locations as the State 
may have previously made, and guarded them against surprise. 
Now, in all these cases, the single one, we believe, of Mr. Wilkinson 
being excepted, the duty of giving this notice was disregarded, no de- 
scription of the land located was filed, and the settlers had no notice. 
It will be observed that by the phraseology of the law the location 
is void unless the condition of notice is complied‘with, and that 
the equities of innocent parties are guarded against the State as 
well as individuals. We transmit along with this motion the evi- 
dence of the facts on which it rests. There are two other objections 
to the proceedings in question more particularly applicable to the 
action of officers of the United States, and which depend ex- 
71 clusively upon facts contained in the records of the Land 
Office. At the time of these locations the lands located were 
claimed and known to be claimed by the grantees of the Sausal Re- 
dondo and the Tajauta, two confirmed Mexican grants. This fact 
was know to the land officers in that State, and the plat of the sur- 
vey was only permitted to be filed in the district land office for a 
day or two, and until the lands thus illegally applied for were 
located, when the plat was withdrawn until the adjustment of the 
pretentions of the grantees of said ranchos. Again, the sixteenth 
and thirty-sixth sections, in lieu of which these locations were made, 
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were not ascertained to be covered by Mexican or Spanish grants at 
the time said locations were made. 

The sixth section of the act of Congress of 23d July, 1866, pro- 
x vides that the determination of this fact shall be made by the final 
‘ survey of the grants in question. In several of the cases now in- 
: volved the final survey of the grants have not yet been made. 
. We respectfully submit, upon the facts thus briefly recapitulated, 
1 that the location of these Junds by and their listment to the 
. 72 State were illegal and void, and we ask that the listment may 


be cancelled. | 
MARSHALL, GOULD & BLANCHARD, 


i | Attorneys. 
‘ And L. A. LUCE, 
: Of Counsel, for G. C. B. Selby, R. McCreery, et als. 


5 Duly verified. 


To which defendant objected, on the ground : an 

Ist. That the departraent had no jurisdiction to entertain said 
motion under the facts set out in Stipulation No. ITI. 

2nd. The motion was made without any notice to or any service 
of process upon the defendant herein, or any adverse partyin in- 
terest, and without any appearance by any of said persons. 
3d. Only the courts of the United States at the suit of the United 
i States by the Attorney General of the United States had any juris- 
ia diction to annul or cancel the approval and patenting of this land 
é to the State of California, as shown in Stipulation No. III herein. 
Objection overruled and defendants excepts. 
; The foregoing is designated Exception No. 4. 


: P. R. 7. 


: That on the 10th day of March, 1876, the Secretary of the Interior 
4 rendered his decision in the matter, in words and figures as fol- 
| lows, to wit: 


4 73 DEPARTMENT OF THE INTERIOR, 
WasHINGTON, March 10th, 1876. 
Str: I have considered the application of Geo. C. B. Selby et als., 
4 pre-emptors, to be permitted to prove up and pay for certain lands 
z in T.28., R. 13 W., and 2S., R. 14 W., 8. B. M.; also the —- 
tion of James McEvoy ef als. to be permitted to file for certain lands 
in T.—S., R.13 W.,S. B. M., Los Angeles district, California, all 
of said lands being claimed adversely by the State of California 
- under selections made by her. 
The case is before me on appeal by the said pre-emptors from 
your adverse decision of December 14, 1874. \ 


It is alleged that the State selections were made in violation of 
law, and are therefore invalid, and no bar to the rights of the pre- 
em ptors. 

If the allegations are true, the rights of the pre-emptors must be 
admitted, for it is the established rule of this Department that an 
invalid State selection does not reserve the land it covers frum appro- 
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priations under the pre-emption and homestead laws. See decision 
of March 1st, 1875, in case of Francisco Aurrecvechea vs. State of 
California et al. (Copps Land Laws, p. 325), of April 8th, 1872, in 

cases of State of California vs. Haile and Watson (Jb. p. 324), 
74 and of February 5th, 1875, in case of McLain vs. Stanley. It 

appears that the selections by the State were made under the 
sixth sec. of act of July 23, 1866, (14 Stat., 218,) of lands in lieu of 
certain sections 16 and 36, which it is alleged were lost to the State 
by reason of being included in Spanish or Mexican grants. They 
antedate the claims of the pre-emptors, and for this reason alone, 
without considering the questions of the validity of the said State 
selections, you reject the pre-emption claims. You have not for- 
warded any data with the cases to enable me to judge of the validity 
of the said selections, but on an examination of. the records of the 
proper division of your office, I find that in nearly every instance 
the schcol sections alleged to be lost to the State, and in lieu of which 
these selections are made, are included in the limits of a grant not 
vet adjusted and without final survey. 

The question of the loss of such lands to the State had not been 
settled, for the law just quoted provides that such questions shall be 
determined “ in case of Spanish or Mexican grants when the final 
survey of such grants shall have been made.” The State had not 
lost the lands and was not entitled to select indemnity therefor. 

Her pretended selections were therefore without authority of 
75 law and void. She cannot be permitted to substitute other 

lands actually lost and thereby preserve her selections so as 
to defeat the claims of said pre-emptors, for such substitution would 
be virtually a new selection taking effect from its date. 

See case State of California vs. Haile & Watson (Copp’s Land 
Laws, p. 324.) 

You will therefore cause careful examination af the State selections 
to be made, with a view of determining their individual validity, 
and where you find them invalid by the rule just indicated, reject 
the same and examine the pre-emption claims upon their merits. 

In cases where persons claim the homestead or pre-emption law, 
and apply to enter or file upon lands covered by a State selection 
alleged to be invalid, they should be permitted to contest the same 
after due rotice to the State; and if after investigation it appears 
that the State selections ‘is invalid as alleged, it should be cancelled 
and their entries or filings be received as of the date they were 
offered. 

I reverse your decision and return the papers in the case trans- 
mitted with your letter of August 16th, 1875. 


Very respectfully, 
Z. CHANDLER, Secretary. 


To the Com missioner of the General Land Office. 


76 Same objection by defendant as made to stipulations P. R. 
6 herein. 
Overruled by the court, and defendant excepts. 
The above is designated Exception No. 5. 
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declaratory statement on lands listed to the State of California. 


RUFUS MC CREERY VS. MRS. E. A. FULLER ET AL. 31° 


P. R. 8. 


That thereafter the following petition for rehearing of the matter 
was filed with the Secretary of the Interior, to wit: 


‘In the Matter of the Application of Gro. C. B. Sesy et al., pre- 


emptor, to file on certain lands in township 2 south, range 13 west, 
S. B. M., selected by the State of California as indemnity selec- 
tions and duly listed to said State. 


To the Honorable Secretary of the Interior: 

On the 10th day of March, 1876, a ruling was made by the De- 
partment in the case or application of Geo. C. B. Selby et al., pre- 
emptor, to be allowed to file a declaratory statement on certain lands 
selected by the State of California as indemnity selections, which 
lands have been listed to said State, and by it sold to parties who 
now hold the State patent therefor. 

There was no argument on behalf of the State in the case, and 
most of the parties (all but Selby) were not represented in the case 
by any attorney, and were in 1act not aware that the case was before 

the Hon. Secretary. of the Interior. 
17 The ruling in the above case affects or invalidates the title 
of the State of California and those holding from the State 
to several hundred thousand acres of land, worth now, with the im- 
provements thereon, several millions of dollars. 

These lands are now extensively in the hands of third and fourth 
purchasers, who bought relying on the facts that the lands had been 
duly listed to the State of California, and the patent by the State 
having been duly issued. | 

The title having been considered as settled, large sums of money 
have been loaned thereon by banks as well as by private indi- 
viduals. 

The point on which the ruling is based and which is held to be 
error is one the contrary of which has been held and acquiesced in 
by the United States surveyor general for the State of California, 
the State locating agent for said State, and the Commissioner of the 
General Land Office for over twenty years, and has been made the 
rule and basis of listing lands to said States as indemnity selections. 

In view, therefore, of the foregoing facts and the very great inter- 
ests at stake, the undersigned, as attorney for parties affected by said 
ruling, would respectfully ask that a rehearing be granted in said 

case, and that he be allowed to present an argument in be- 

78 half of the validity of the title of the State to such selec- 
tions. 

Respectfully, ete., 

: R. M. WIDNEY, Altorney. 


Endorsed: Department of the Interior. Application for a re- 
hearing in the matter of Geo. C. B. Selby e¢ als. to be allowed to file 
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P.R. 9. 


That on the 18th day of August, 1876, the Secretary of the Inte- 
rior rendered his decision in words and figures as follows, to wit: 


DEPARTMENT OF THE INTERIOR, 
WasuHineton, D. C., August 18, 1876. 


Sir: The case of Geo. C. B. Selby ef als., pre-emptor, vs. State of 
California, was decided by me under date of March 10th, 1876, in 
favor of the pre-emptors. 

It having been > ee that the decision affected the title of the 
State to a very large and valuable body of land, and that the State 
authorities, being unaware of the pendency of the case, had failed 
to present any argument in support of its title,a rehearing was 
ordered by me, and very full and exhaustive arguments have been 

presented in behalf of both parties. Never doubting that all 
79 selections of lands made by the State of California in lieu of 

the 16 and 36 sections embraced within the limits of a pri- 
vate grant before the approval of the survey of such grant, were 
irregular and not in conformity with laws, and being informed that 
the subject of confirming such selections was pending in Congress, I 
have withheld my decision in the case for the action of that body. 

Congress having adjourned without legislating on the subject, it 
becomes my duty to dispose of the case. 

It cannot be doubted, and I do not understand it to be questioned 
by the attorneys for the State, that the right of the State to make 
their selections only attaches when the final survey of the grant is 
made. Whether a survey is final or not can only be known when 
it receives the —— of the Commissioner of the General Land 
Office, consequently the right to select can only be exercised by the 
State upon such approval. Tested by this rule the selection made 
by the State of the lade in question were premature and irregular, 
and if the lists containing the same were now presented to me for 
approval, I should be compelled to reject the same ; but I learn that 
the State, in many instances, has proceeded to make selections with- 

out obtaining lists from the surveyor general, and these se- 
80 lections have subsequently been certified by your office and 

approved by this Department, and in the faith of such ap- 
proval thousands of acres have been sold to bona fide purchasers. 

On many of these lands improvements have been made by such 
purchasers and there value thereby becomes greatly enhanced. 

From the date of the approval of these selections the lands have 
been treated by your office as property of the State and not sub‘ect 
~ entry under the homestead and pre-emption laws of the United 

tates. . 

Under these circumstances no settler who has gone upon the se- 
lected lands subsequent to the approval of the selections can com- 
plain that he did not have full notice of the claim of the State and 
of the action of this Department. 

If any person entering adversely to the State has nade improve- 
ments on the lands, it has been done with full knowledge that, under 
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the rulings and practice of your office, no entry by him would be 
permitted. 

It is contended by counsel for the State that the approval of the 
selections by the Department relates back to the date of selections, 
and is not subject to revision, but is conclusive upon me. I am not 

prepared to yield full assent to this doctrine. The selection 
81 was not made by any officers of the United States and could 

not bind the Government. It was made without authority of 
Jaw, and possessed no validity until it received the approval of the. 
Secretary. From the date of its approval it operated as a reservation 
of the lands from private entry, but the approval under such cir- 
cumstances should not be held to relate back to the date of selec- 
tion, to injury of adverse claims to the land. 

In this case it appears that the township plats were filed in 
the land office at San Francisco, April 22d, 1868, and the greater 
part of the lands were selected by the State on the same day. One 
tract was selected May 12th, 1868, and on the 21st May, 1868, the 

lats were withdrawn by the surveyor general. 

The plats being withdrawn from the records, it also appears that 
the selections were not éntered up by the register. The plags re- 
mained withdrawn until November 21st, 1871, when they were filed 
in the Los Angeles district, within which the lands in question were 
then situated. In the meantime, the parties claiming under the 
pre-emption laws allege that they settled upon the land in good 
faith, without notice of any claim by the State. The selections were 

approved by Secretary Delano on the 24th November, 1871, 
§2 with the exception of S. E. } 29, section 13 west, which was 
approved Octvlies 26th, 1872. 

Selby, Wilkinson, McLain, Green, Foster, McCreery, Ketchum, 
Douglas, and Hand were each allowed to file D.S. for the lands 
occupied by them. Their filings were promptly offered in some in- 
stances before the approval of the selections, and in every instance 
within fifteen days after the filings of the plats, and each allege 
settlement long prior to November 21, 1871, though subsequent to 
April 22d, 1868. I cannot learn that their filings were cancelled 
by your office, or that any objection was made thereto, until they 
offered to prove up and pay for the lands, when the entries were 


held by you for cancellation, and the case is now here on appeak 4 


from that order. 

James Pierce applied to file February 24, 1873, alleging settlement 
July 25, 1870; ana Joseph McEvoy applied to file March 29, 1873, 
alleging settlement October 21, 1871. 

In view of the facts above stated I am of the opinion that my de- 
cision of March 10th, 1876, should be vacated and the selections 
approved by this Department to the State before final survey of said 
grants should be permitted to stand, subject to the following qualifi- 
cations: 

Ist. All subsisting homestead or pre-emption rights which 
83 antedate the approval of the selections should be allowed 
riority over the claim of the State. 

2d. Whenever, upon approval by your office of the survey of a 
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private grant, it shall be found that any section or part of section for 
which lieu land have been selected falls without the survey, the 
selections so made shall be deemed invalid, unless the State shall 
substitute therefor another 16th or 36th section, for which it shall 
then be entitled to make selections. 

No further selection should be permitted in advance of the oP 

roval of the survey, and the surveyor general of California should 
be instructed not to furnish lists to the State of the 16th and 36th 
sections included within the limits of any private grant until he 
shall have received official information from you that the survey 
thereof has been approved. 

Selections by the State should only be permitted upon the lists 
received from the surveyor general. 

Applying the rules above indicated, I direct: that Selby, Wilkin- 
son, MoClain, Green, Foster, McCreery, Ketchum, Douglas, and 
Hand be allowed to make their final proof, and upon showing full 
compliance with the law they be permitted to make payment and 

receive patents for their lands. 
84 The application of Pierce and McEvoy came too late and 
should be rejected. 
I return herewith the papers transmitted with your decision. 


Respectfully, 
Z. CHANDLER, Secretary. 


To the Commissioner of the General Land Office. 


Defendant objected the same as to P. R. 6 herein. 
Objection overruled by the court and defendant excepted. 
The above is designated Exception No. 6. 


P. R 10. 


That on the 9th day of September, 1876, the register of said land 
office duly issued the following notice, to wit: 


U.S. Lanp Orrice, Los ANGELEs, 
CALIFORNIA, September 9th, 1876. 


Hon. Ws. Mints, Surveyor General, Cal. 


Str: This office is directed by the Hon. Commissioner of the Gen- 
eral Land Office to advise you of the decision of the Hon. Secretary 
of the Interior in the case of Geo. C. B. Selby e¢ al. vs. State of Cali- 
fornia, adverse to the State, and directing that the various claim- 

ants thereto be permitted to make final proof and payment 
85 for the following-described lands, to wit: 
S. E. } section 18, township 2 S., range 13 W.; S. W. 4 sec- 


‘ tion 17, said township; W. } section 21; S. E. 3 section 20; N. E. } 


section 29; N. 3 section 20, of said township; S. E. } section 14 and 
S. W. } section 12, of township 2 S., range 14 W. 

You are therefore hereby notified that on the 13th day of October, 
1876, at 10 o'clock a. m., at this office, proof will be taken in behalf 
of the respective pre-emption claimants to the above tracts of land, 
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at which time and place the State of California, through its author- 
ized agent, will be allowed a hearing touching its claim thereto. 


Very respectfully, 
ALFRED JAMES, Register. 
P. R. 11. : 


That the surveyor general of California issued the following ap- 
pointments, to wit: 


SACRAMENTO, September 26th, 1876. 
Hon. R. M. WiIpney. 

Dear Sir: In the case of Geo. C. B. Selby ef al. vs. State of Cali- 
fornia, the register of the U.S. land office for the Los Angeles Jand 
‘ district, in compliance with the instructions of the Hon. Commis- 
4 sioner of the General Land Office, has notified this office that proof 
' would be taken in behalf of the respective pre-emption claimants to 

the following-described Jand, viz: S. E. } section 18, town- 
86 ship 25S., range 13 W.; S. W. } section 17; W. 3 of N. W. 34 
section 21; S. E. } of section 20, and N. E. } section 29, and 
N. 3 of section 20, township 2 S.,13 W.,S. B. M.; S. E. 4 of sec- 
tion 14, and S. W. } section 12, township 2 S., range 14 W., S. B. M., 
on the 13th day of October, 1876. You are hereby appointed as the 
authorized agent of the State of California to appear for the State in 
all of the above contested cases. 
: Very respectfully, WM. MINIS, 
: Surveyor General. 
P. R. 12. 


That on the 29th day of October, 1876, the following answer was 
filed in said U. S. district land office, to wit: 


U.S. Lanb OFFICE, 
Los ANGELES LAND DIstTRICT, STATE OF CALIFORNIA. 


R. McCreery, Pre-emptor, vs. THE STATE OF CALIFORNIA. 


Answer by the State of California, S. E. } section 14, township 2 S., 
range 14 W.,S. B. M. 


Now comes.The State of California, by R. M. Widney, its attorney, 

and appearing on its own behalf, and not otherwise, and, in answer 

to the notice of the hon. register of the U.S. land office at 

— «887 Los Angeles, California, dated the 9th day of September, 1876, 
‘_- hereto attached and made part hereof, alleges: 

: First. That by section 7 of the act of Congress of March 3d, 1853, 

relating to pre-emption claims in the State of California, there was 

granted to said State, absolutely and unconditionally, the right to 

select, by the proper authorities of the State, other lands in lieu of 

such sixteenth and thirty-sixth sections as are taken by private 

claims, which selections were subject to no other conditions than ap- 

proval by the Hon. Secretary of the Interior. 
Second. That on the 23d day of April, 1868, the S. E. } of section 
14, township 2 south, range 14 west, S. B. M., was unoccupied Gov- 
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ernment land, to which there was no adverse claim, and subject to 
selection by the State. 

That the State, by its proper authorities, the State locating agent, 
selected said lands on said 23d day of April, 1868, in lieu of the 
southwest } section 16, township 4 south, range 1 west, S. B. M.; 
which lieu was taken by a private claim, to wit, the Mexican grant, 
San Jacinto, in San Diego county, California, granted by the authori- 
ties of the Mexican Government to M. de Aguirre, finally confirmed 

by the U. S. district court day of December 24th, 1855. 
88 Third. That said selection was made by and with the con- 

sent of the register of the U. S. land office, endorsed in 
writing on the selection by the State, in triplicate, one of which was 
filed in said local land office April 23d, 1868, one forwarded to the 
General Land Office, at Washington, and duly filed therein, and 
one returned to and filed in the State locating agent’s office. All 
which have ever since remained on file in said offices, open to the 
public inspection, and furnishing to the public due and full notice, 
under the U. S. laws, of said selection by the State, and of the 
rights of the State in the premises. 

Fourth. That said selection by the State was approved by the 
Secretary of the Interior November 24th, 1871, in writing, duly 
endorsed on the list of said land, which approved list was in tripli- 
cate, one remaining on file in the Department, at Washington, one 
being filed in the local land office wherein the land is situated, and 
one was delivered to the proper authorities of the State of California 
on or about the said 24th day of November, 1871, each being pub- 
lic notices of the rights of the State of California to own and sell 
said land. 

Fifth. That upon receiving said approved lists, the proper 
89 authorities of the State of California duly and in good faith, 
and without notice of any adverse claim, and for a valuable 
consideration, to wit, $200, sold said land to M. Keller, and on or 
about the day of December, 1871, issued its certificate of pur- 
chase, and for one year thereafter withheld its patent, to give op- 
portunity for adverse claims to be presented ; that no notice of any 
such claim being given to the authorities of the State, the State 
issued its patent to said M. Keller, * * * dated the 4th day of 
March, 1874. That since said date the State has claimed no title to 
said land, having conveyed the same to said M. Keller. 

Sixth. That on said twenty-third day of April, 1868, said register 
of the U.S. land office for the land district in which said land was 
situated duly entered in the proper books of record of his office 
said selection of said State and his said approval thereof. 

That said books have ever since remained open to public inspec- 
tion, and were due and legal notice to all parties of the said selec- 
tion of said land by the State, and the approval thereof. 

Seventh. That the records and files herein referred to were full 
and legal notices to all parties seeking homestead or pre-emption 

claims of the right and ownership of the State of California. 
90 Eighth. That under section 6 of the act of Congress of 
March 3d, 1853, relating to pre-emption claims in California, 
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and section 2271 Revised Statutes, said land by said selections of the 
State of California on April 23d, 1868, was withdrawn from the pre- 
emption and homestead laws of the United States, and was not sub- 
ject to settlement by said pre-emptor on the 21st day of December, 
1869. 

Ninth. That the alleged settlement and pre-emption claims of said 
R. McCreery, on or about the 21st day of December, 1869, is and 
was with full notice of the right of this State aforesaid, and is and 
was unauthorized by law, and is void. | 

Tenth. That the authorities of the State never had any notice 
whatever of said pre-emption claim or settlement, or of the filings 
or offer to file ‘a declaratory statement by said persons until long 
after this State has sold said land to said M. Keller, and issued its 
patent therefor. That said notice to this State was dated the 9th 
day of September, 1876, a copy of which is hereto attached. 

Eleventh. That the authorities of the State never had any notice 
of trial or opportunity to introduce evidence relating to the said 
decision of the Secretary of the Interior of March 10th, 1876, or of 

August 19th, 1876. 
91 hat said proceedings were ex parte and without jurisdic- 
tion on the part of the Department of the Interior as against 
this State, the State not having been made a party thereto. 

Twelfth. That said claimant was and is disqualified as a pre-: 
emptor by reason of his having executed a mortgage on said land 
dated the day of , 187-. 

Thirteenth. That said McCreery is not in possession of said land, 
and has not occupied the same since the 2d day of July, 1874. 

Wherefore the State of California asks that said pre-emption 
claim be denied and cancelled as illegal and without right, and that 
said case be set for trial for a day certain. 

7 THE STATE OF CALIFORNIA, 
By R. M. WIDNEY, 
Attorney for said State by special appointment herein filed. 


ALFRED JAMES, Register. 


U.S. LAanp OFFICE, 
Los ANGELES Lanp District, STATE OF CALIFORNIA. 


Rurus McCreEeEry vs. STATE OF CALIFORNIA. 


Southeast } section 14, township 2 south, range 14 west, S. B. M. 


Hon. Register and Receiver. 
GENTLEMEN: Take notice that in pursuance of the accom- 
92 panying appointment by the State of Celifornia I hereby 
enter an appearance on behalf of said State in the above-en- 
titled cases. 
August 27th, 1877. : 
Respectfully, R. M. WIDNEY, 
Attorney for the State of California. 
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P. R. 13. 


That on the 28th day of June, 1877, the said register and receiver 
duly issued the following notice, to wit: : 


U. S. Lanp Orrice, Los ANGELES, CAL., June 28th, 1877. 


Hon. Wo. Minis, Surveyor General, California. 

Smr: You are hereby notified that, under direction of the Hon. 
Commissioner of the General Land Office, that a hearing will be had 
at this office on the 25th day of August, 1877, commencing at 10 
o’clock a. m., in the matter of the cash entry of Rufus McCreery for 
the southeast } of section 14, township 2 south, range 14 west, San 
Bernardino meridian, at which time and place you will be allowed 
to offer proof and cross-examine witnesses touching the claim of the 
State of California to said tract. | 

(Copy.) ALFRED JAMES, Register. 
J. W. HAVERSTICK, Recevver. 


93 P. R. 14. 


That on the 27th day of August, 1877, the following notice and 
appointment was filed in said land office, to wit: 


STATE OF CALIFORNIA, 
OFFICE OF SURVEYOR GENERAL, 
SACRAMENTO, 18th July, 1877, 
Hon. R. M. WIpNeEy. 


DeaR Sir: Having been notified by Alfred James, register of the 
United States land office of Los Angeles land district, California, 
that a hearing would be had in the following cash entry of Rufus 
McCreery for southeast + of section 14, township 2 south, range 14 
west, S. B. M., as per accompanying copy of said notice, you are 
hereby appointed to represent the State at such hearing. 

Yours respectfully, WM. MINIS, 
[SEAL. | Surveyor-General. 
P. R. 15. 


That thereafter the following proceedings were had and evidence 
taken in said United States district land office, to wit : 


Rurvus K. McCreEery vs. STATE OF CALIFORNIA. 


Case called at 10 o'clock a. m., Monday, August 20th, 1877, all par- 
ties present; Gould & Blanchard appearing on behalf of the claim- 
ant, — K. McCreery, and R. M. Widney, on the part of the 

State. 
94 By consent of counsel on both sides, case continued until 
Monday, August 27, 1877, at which time Messrs. Gould & 
Blanchard appearing on the part of the claimant, R. K. McCreery, 
R. M. Widney files written appearance on the part of the State by 
copy of notice to the State, copy of authority from Hon. Wm. Minis, 
surveyor general of the State of California, and written notice of 


appearance. 
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Counsel for R. McCreery objects to the appearance of R. M. Wid- 
ney or any other person on behalf the State, for the reasons— 

First. That the surveyor general has no authority to appoint R. 
M. Widney or any other person as attorney in this case to appear 
on behalf of the State of California. 

Second. That the application to the State for this land was illegal, 
fraudulent, and void, the selection of the same collusive and void, 
and the listing of the land to the State was by inadvertence and 
mistake, and without authority of law and void. The State having 
no title has no right to appear in any way as a party to this cause. 

The invalidity of the claim of the State was established by a prior 

Secretary of the Interior, and has since been established by the 
95 decisions of the court. An invalid State selection is void for 
all purposes, and no bar to pre-emption rights. 

Third. The appearance of Mr. Widney in the case tends only to 
delay and impede the progress of the case and cause unnecessary 
expense. 

J. W. HAVERSTICK, receiver, called on the part of R. K. McCreEery: 


Question. Do you know the claimant, R. K. McCreery, who filed 
D. S. N. upon the southeast } section 14, township 2 south, range 14 
west, S. B. M.? 

Answer. I do. 

Q. State what you know as to his attempt in 1873 to make entry 
of this land. 7 

A. Mr. McCreery with others, accompanied by their attorney, B. 
B. Newman, came to this office in February or March, 1873, and 
offered to make proof and payment for their respective claims. 

Q. Did the register and receiver of this office decline to allow the 
entries and give each of them a certificate or memoranda rehearsing 
the facts in the matter ? 

A. They did, from the fact that the various tracts covered by them 
D. S. was also covered by approved State selections. Certificates 
were given them reciting these facts. 

Q. Was the indemnity State selection the only cause that 
96 prevented at that time the entry of this tract by R. K. Me- 
Creery ? 

A. Yes. 

ALFRED JAMES, register, called on the part of R. K. McCreery: 

Q. Are the facts above written in the testimony of J. W. Haver- 
stick, receiver, true, of your own knowledge, and was such testi- 
mony duly forwarded to the Department? — 

A. They are. Such testimony was forwarded. 

Counsel for State moved to strike out the evidence herein given, 
beth of the register and receiver, as to tender of proof and payment, 
on the ground that it is incompetent. 


Cross-examined : 


Q. Were not the tender of proof and payment in 1873, and all 
proceedings by the said McCreery from the filings of the D. 8S. down 
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to oe sgn 1876, without notice to the Staté or any one else, and 
wholly ex parte by him? 


Objected to by counsel for McCreery, on same ground as before ; 
and further, that it is wholly irrelevant. 
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A. They were. 


Redirect examination: 


Q. Was not the Governor of California duly notified by you, 
under the Cof[m’r] decision in this case, dated March 20th, 1876, to 
relinquish the claim of the State to this land, and had not all 
97 the instructions of the Department been fully complied with 
by this office in the matter in every regard? 
A. The Governor was notified at that time, and all the instruc- 
tions of the Department in this, as well as other of the Selby cases, 
were fully complied with. 


Recross-examined : 


Q. At what time was the Governor notified, as you have above 
stated ? 

A. October 13, 1876. 

Q. Did he make any such relinquishment, that you know of? 

A. He did not. 


Counsel for McCreery now offer as explanatory of the register’s 
statement of the demands of the Governor for the relinquishment 
of this tract letter-book copy of said demand from the Government, 
marked “ Exhibit I, McCreery.” 

Counsel for McCreery also offered, by reference thereto, and for 
the purpose of showing the form and recitals in the memorandum 
or certificate given to Mr. McCreery in 1873, by the register and re- 
ceiver of this office at the time, he offered to make entry of this 
tract, like the certificate or memorandum filed in the cases of Green, 

Selby, Wilkinson, and Hand and Ketchum, all of said cer- 
98 tificates being similar in form, and given for like purposes. 

The original given to Mr. McCreery being mislaid or lost, 
or on file in the Department, and ask that the same be considered 
In connection with the oral evidence herein of the facts therein 
stated, and especially that Mr. McCreery did, at that date, tender 
proof and offer to make payment for on entry of this tract in Feb- 
ruary or March, 1873. And for convenient reference file copy of 
like with cert. or memarandum issued to J. W. Douglas, one of the 
claimants in the Selby case, marked “ Exhibit 2, McCreery.” 


Objected to by counsel for State, as incompetent. 


F. O. WILKINsOoN called and sworn on the part of R. K. McCreery: 


Q. State your name, age, and occupation. 

A. My name is Francis O. Wilkinson ; age, 28 years; occupation, 
farmer. 

Q. Do you know R. K. McCreery, who filed his D. S. upon the 
the southeast } section 14, township 2 south, range 14 west, S. B. M., 
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on 4 about November 28th, 1871, and who is the claimant in this 
trial. 

A. I do. 

Q. How long have you known him? 

A. I knew him before he went on the land. 

Q. Is he a citizen of the United States ? 
99 A. He 1s. 
Q. Is he the head of a family? 

A. He has a wife and children. 

Q. Do you know this land claimed by him under the pre-emp- 
tion laws of the United States ? 3 | 

A. I do. 

. What is the character of it ? 

. Agricultural. 

About how far have you resided from it from many years? 

. About three miles. 

In the same valley, or on the same plain, is it not? 

Yes; it is in the same valley. | 
When did Mr. McCreery enter and settle upon this land ? 

. Some time in the fall or winter of 1869. I do not know ex- 
actly what time he went there. nee 

. For what purpose ? 

A. For farming. 

Q. Did he, within your knowledge, leave land of his own to settle 
on this? : 

A. He did not, within my knowledge. 

Q. Is he the owner of 320 acres of land, or was he the owner of 
320 acres in 1873, in any of the States or Territories of the United 

tates to your knowledge? 
A. He was not, to my knowledge. 
100 Q. Has he made any contract, either directly or indirectly, 
by which the title he has or may acquire from the United 
States should inure to the benefit of any person or persons except 
himself. 

A. He has not that I know of. 

Q. What improvements did he put upon the land beginning at 
the time of his settlement there in 1869. 

A. He built a house, stable, corral, chicken-house, planted some 
trees and bored an artesian well. 

Q. What was the value of these and other improvements that he 
had on the land, in gold coin, from the time he settled there in 1869 
until he offered to make entry of this land in 1873? 

A. I should think they were worth from $1,200 to $1,500. 

Q. Did Mr. McCreery during all that time reside on the tract with 
his family ? | 

A. Yes; he did. 

Q. State what cultivation there was of this tract by the claimant, 
Mr. McCreervy ? 

A. I think he cultivated some 70 or 80 acres of it in barley. 
Q. Did he have any teams or stock on the place? 


6—578 


POPOP>OPO 


& 


Ce ERI j 
oe 


asf Stat eri e's om ity Pee Siege c A f m 
aM finde BSE BE TR ABS EN A aed” FAR ye aN Lehane ial aeas ; 
aipsigenins m AES ae . a aaa: Pg ae ge eee ny Tg gn) ge i ae 


a Ope 
A ee 


aes ‘ Sagraihs + sp heceh Tue anemia bil tO boats inte al + abate 4 
sah oh plane ep aeaaaasad eM A os 582 ay fina Sie a ia arin a A 
‘ < ate. eueeneeee x , ; te mai a 
+ voit pase pemamtati = em “sw eigieetoees Wit jeter PART 
_ . 


ieadient 
on : 


1 APOE Wy SPLICE A Mh hi PURER A EU Ei 
* oe is om 4 « ‘ : ’ “ 
i A es raion? var ovehany “ain CO MRYE: - 


42 RUFUS MCCREERY VS. MRS. £. A. FULLER ET AL. 


101 A. He had some 50 or 60 head of cattle, some horses and 
wagons. 

Q. Farming tools. chickens, ete. 

A. He had. ) | 

Q. During the time from the settlement on the tract by Mr. 
McCreery in 1869, until he offered to prove up and make entry of 
this land in February or March, 1873, was there any adverse occu- 
pation or cultivation of this land by other parties? 

A. There was not. 
- Q. Have you any interest in the land? 

A. I have not. 


Cross-examined : 


Q. Do you know whether there was 2 house on this land _ before 
Mr. McCreery went there? 


Objected to by counsel for McCreery, on the same grounds as ob- 
jections to the appearance of Mr. Widney in the case; and, second, 
that it is not cross-examination or responsive to the examination-in- 
chief ; third, that it is irrelevant and immaterial. 


A. I believe there was. 
Q. Was it built by other persons than McCreery ? 


Same objection as before. 


A. I think it was. 
102 Q. Did not Mr. McCreery take away all of his improve- 
ments from this land, except the well, in 1874, and dig up his 

trees and cut them down? 


Same objection by counsel for McCreery as before, and— : 

Second. It pertains to a date subsequent to 1873, when the right 
of the claimant McCreery to this land vested absolutely and subse- 
quent to the judgment of the court under which he was dispossessed 
of this tract. 

Third. That it is irrelevant and immaterial, and a ruling is asked 
by the R. and R. 

Objection overruled by R. and R.; counsel for McCreery objected 
to the ruling. 


A. They were taken away, but by whom I do not know. 
Q. Has Mr. McCreery been an actual settler or resident upon or 
occupant of this land since some time in 1874? 


Same objection as before by counsel for McCreery, and ruling 
asked by the R. and R. 

Objection sustained by R. and R. on the ground of irrelevancy, 
and that settlement since 1873, the time he made his proof and pay- 
ment, is irrelevant. | 


A. There was about a year and a half of that time that he was 
not there. 

Q. Has Mr. McCreery been a settler or actual occupant of or resi- 
dent. upon this land since January, 1877 ? 


/ 
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103 Same objection as before by counsel for McCreery, and 
ruling by R. and R. asked. 
Objection sustained by R. and R.., as before. 


A. He has not. 
FRANCIS O. WILKINSON. 


6 — and sworn to before me, this 27th day of August, A. 
. 1877. 
ALFRED JAMES, Register. 


J. H. SNyDER, called and sworn on the part of R. K. McCrerry: 


Q. State your name, age, and occupation. 7 

A. My name is J. H. Snyder; age, 50 years; occupation, farmer. 

Q. How loag have you ioe R. K. McCreery, the claimant in 
this case, who settled on the S. E. } sec. 14, township 2 S., range 14 
west, S. B. M., and filed his D. S. thereon on or about November 


28th, 1871? 


A. I have known him since 1869. 
Q. Is he a citizen of the United States ? 
A. He is. -« 
| 2 ¢° you know the land claimed by him ? ' 
. Ido. 
Q. How far from it do you reside with your family? 
104 A. I haven’t any family. I reside about half a mile. My 


land adjoined on that at that time. 
Q. How long have you resided there ? 
A. I have resided there since 1868. 
Q. What is the character of the Jand—mineral or agricultural ? 
A. Agricultural. 
Q. When did Mr. McCreery settle upon.it ? 
_ A. As well as I can recollect, it was in 1869—the latter part of 
1869, I think. 
.Q. And for what purpose ? 
A. For the purpose of farming and making a home, as he said. 
Q. What was the condition of the land at that time? 
- The land lay in commons. It was like all pasture or wild 
and. 
Q. Was any portion of it cultivated when Mr. McCreery settled 
there in 1869? 
A. No; it never had been as I could sea. 
Q. Was there any wild mustard growing upon it? 
° A. Yes, sir. : 
Q. Did Mr. McCreery within your knowledge leave land of his 
own to settle on this? 


A. No, sir; not to my knowledge. 
Q. Is he the owner of 320 acres of land, or was he in 1873, 


105 in any of the States or Territories of the United States to 
our knowledge ? 


A. He was not. 3 ee 
Q. Has he made any contract, directly or indirectly, with any 
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person or persons whosoever by which the title which he has or 
may acquire from the United States should enure to the benefit of 
any person or persons except himself? 

A. He has not to my knowledge. 3 

Q. From the time that Mr. McCreery settled on this land in 1869 
until he tendered proof and offered to make payments and entry of 
this tract in February or March, 1873, what buildings or improve- 
ments did he put upon it? 

A. He built a house, stable, and corral, garden and well-house, I 
think were the principal improvements. 

Q. What was the value of these improvements in gold coin ? 

A. Oh, I should judge $800 or $1,000; I should judge they cost 
that; it may be more or less. 

Q. During all that time where did he reside with his family ? 

A. He resided there in the house he built. 

Q. On this tract ? 

A. Yes. 
Q. How much of the tract did he cultivate, and in what ? 
106 A. I cannot say how much of the tract he did cultivate. 

He had some corn and barley. 
Q. Did he have any team or stock upon the place? 

A. Yes, sir; also hogs and chickens. 

Q. Was there any adverse occupation or cultivation of this land 
by other parties during all that time? 

A. No, sir; not to my knowledge. 
Q. Have you any interest in this land ? 
A. No, sir. 


Cross-examination waived. 
J. H. SNYDER. 


- Subscribed and sworn to before me, this 27th day of August, A. 
. 1877. 
ALFRED JANES, Register. 


R. K. McCreery called and sworn in his own behalf. 


Q. Are you the identical person who filed D.S. No. 367, November 
28, 1871, alleging settlement December 21, 1869, upon the S. E. } 
sec. 14, township 2S8., R. 14 W.,S. B. M.? 

A. I am. : 

Q. Are you a native-born citizen of the United States ? 

A. Yes, sir. 

Q. How old are you? 
107 A. I am 52 years old, or will be in October next. 

Q. Are you the owner of 320 acres of land in any of the 
States or Territories of the United States, or was you in 1873? 

A. I was not. 

Q. Did you settle upon and improve said land not to sell the same 
on speculation, but in good faith to appropriate it to your own ex- 
clusive use and benefit ? 

A. I did, sir. 
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Q. Have you made any contract or agreement in any way or man- 
ner with any person or persons by which the title which you have 
or may require from the United States will inure to the benefit of 
any person or persons except yourself? 
A. I did not, sir. 
Q. Have you heretofore had, except in your entry of this land, 
~a- the benefit of the pre-emption laws in any of the States or Terri- 
| tories of the United States? 
A. No, sir. 
Q. When did you settle on the land? 
A. About December 20th, 1869. 
Q. Did you have a family at that time with you; a wife and three 
children ? 
A. Yes, sir. 
Q. For what purpose did you settle on there? 
108 A. To make a home for myself and family. 
Q. And with the intention of pre-empting the land, did 
you not? 
A. I did, sir. 
Q. What is the character of the land ? 
A. Agricultural. 
Q. When you settled there in 1869, were there any fences upon 
or around any portion of it? 
A. No, sir. 
Q. Or settlement or cultivation thereon ? 
A. I don’t think there had ever been a plow stuck in it, at least 
it did not show it. 
Q. Was there any settlement or any person residing thereon ? 
A. No, sir. 
Q. What was the condition of the land at that time? 
A. Wild land, I suppose I should call it; I don’t know what else 
to call it. 
Q. Was there a large amount of wild mustard growing on it? 
A. Oh, yes; there was about 30 or 40 acres. 
' Q. What improvements did you put thereon during the time you 
have mentioned, beginning with your settlement in 1869? 
A. A house, barn, corral, spring-house, chicken-house, well, and 
fence. 
Q. What kind of a well ? 
A. An artesian well—a flowing well. 
109 Q. What was the value of those improvements ? 
4 A. I should think from $1,000 to $1,200. 
Q. Describe your cultivation of this tract during said time, be- 
ginning with the first year. 
A. In the spring of 1870 I plowed 14 or 20 acres; the next I 
plowed about 40 acres; in all, I think there was about 70 acres. 
Q. In what did you plant and sow this plowed land ? 
A. In corn and barley. | 
Q. During these years what stock did you have upon the tract ? 
A. 4or 5 horses, from 20 to 50 head of cows, and hogs and 
chickens. 
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Q. During those years was there any adverse occupation or cul- 
tivation of the land by other parties? 

A. No, sir. : 

Q. State what you did in this land office in 1873, in reference to 
this tract, in February or March of that year. 

A. That was when I offered my money to prove up; tendered my 
proof and money. 

Q. Did you at that time come to this land office with your wit- 
nesses and tender the full payment for this land, together with all 
legal fees and commissions, and offer to make proof and payment 
for and entry of this tract? . 


Objected to by counsel for State, as incompetent. 


Same protest to objection as before. 


A. I did. 
Q. Did the register and receiver give you a memorandum or cer- 
tificate in form similar to the certificate or memorandum is- 
110 = sued to J. W. Douglas, F. O. Wilkinson, M. Green, and others 
of the Selby claimants? 


Objected to by counsel for State, as incompetent and irrelevant. 
Same protest to objection as before. (The original paper, of which 
“Exhibit 2,” McCreery, is a copy, here shown to the witness.) 


A. Yes, sir. 

Q. Do you know were it is? 

A. Ido not. It has been mislaid, or I have given it to some at- 
torney. But I had one like that in form. 

Q. How long had you been upon this tract after your settlement 
in 1869 before Matthew Keller notified you that he claimed this tract 
as a school or indemnity State selection ? 

A. Over two years. 

Q. Did said Matthew Keller bring suit of ejectment against you 
in the district court of the 17th judicial district of the State of Cali- 
fornia, in and for the county of Los Angeles, in which complaint 
was filed about April 29th, 1874? 


Objected to by counsel for State, as not the best evidence. Same 
rotest to objection as before. Counsel for R. K. McCreery here offers 
in evidence certified copy of the complaint, answer, stipulations, 
and judgment in the case of Matthew Keller vs. Rufus K. McCreery, 
the claimant herein, to be marked Exhibit 3, McCreery. 


Q. At the time this judgment was filed in said court, July 2, 1874, 
what improvements did you have upon the tract, and where was 
you residing with your family ? 
111 A. On this tract of land I had the same improvements to 
which I have testified before—they were all there. 
Q. Please repeat them. 
A. A house, barn, corral, spring-house, chicken-house, and a well 
and fencings. 
Q. There was a privy ? 
A. Yes, sir; there was a privy. 


a, 2 
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Q. How much stock did you have there at that time ? 
A. I suppose I must have had in the neighborhood of 40 or 50 


head of stock, all told. 


Q. Was that your only home? 

A. That was all I had in this country. 

Q. The only home you had upon the earth, was it? 

A. That was it, sir. 3 

Q. At any time after you settled on this land in 1869, did yo 
ever relinquish or abandon your claim to this tract of land ? 

A. I aid not, sir. 

Q. Who paid the taxes during the time mentioned, and after the 
judgment of the court ejecting you from these premises? 

A. I did, sir. 

Q. State the facts about the little shanty or house mentioned by 
the witness, F. O. Wilkinson, in this case. State all about it. 

A. When I settled on this piece of land there was a small cabin on 
one corner. After I was there about a week there was a man came 
to me and said to me that I had jumped his land. I told him as he 
had not complied with the laws I considered I had as good a right 

there as he. He told me that he did not consider it worth a 
112 damn, and that if I would buy his cabin he would sell jt to 
me. He asked me $20 for the cabin. I think I gave. him 
$15. I then moved the cabin up to my house. 
Q. Had any one lived in this little house or cabin, and what was 
the ee Fe around it-when you went there? 

A. Ido not think any one had ever stopped over night in the 
cabin ; there was no signs of fire, and the little blocks that had been 
sawed off still remained there. 

Q. Was the mustard grown up around it? 

A. No, sir; it was down on the cienega or grass land. 

Q. And you bought this little house of the man who built and 
claimed it, or caused it to be built? 

A. I did; and paid him the money for it. 

Q. Describe this little house as to size, and how it was set up; give 
a description of it. 

A. The size of it was about 7x9 feet, made of boards up and down, 
and covered with shakes. 

Q. Was it built of rough boards? 

A. Of rough boards. 

Q. And set upon blocks at that ? 

A. Well, it might have possibly been set on boards laid flat-ways, 
probably’ one little piece set across another. 

Q. It was not fastened to the soil, was it? 

A. The high part of it was made in shanty form. In the highest 
part the two posts went into the ground and two on bloeks. 

Q. How did you move it? 

A. Mr. Snyder, his man, my family and myself put it on the 

wagon, and I hauled it up. 
113 Q. Then this was the only improvement of any kind on the 
tract when you went there, was it not? 
A. This was all that could be seen, sir. 
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Q. Did you not sleep upon this land the night before you made 
entry thereof in 1876, and have you not continually claimed the 
same as a pre-emption right ? 

A. I myself remained on the place the night before I proved up 
in 1876, and have claimed it up to the present time. 


Cross-examined : 


Q. Where is the raan you bought that house of now? 
A. I could not say; I have not seen him for four years. 
Q. Dead, is he not? 


Same objection as before. 


A. I could not say, indeed, sir. 

Q. About what time in the evening or night did you go upon the 
land in 1876 when you slept there? 

A. As soon as I was done my supper. 

Q. About what hour did you go upon the land? 


Same objection as before. 


A. Well, it was not dark when I left home; I could not be able 
to say; I am not prepared to say what time exactly to the hour. 

Q. Was it after sundown ? 

A. Yes, sir; between sundown and dusk. 

Q. Did you leave about sunrise the next morning? 


Same objection as to the appearance of Mr. Widney in this case; 
second, that it is irrelevant and immaterial, as it was not necessary 
for him to go upon the land at all at that time. 


A. Yes, sir. 
114 Q. And took away everything with you that you took the 
evening before? 


Same objections. 


A. I did. 
Q. You took no provisions or cooking utensils with you, did you? 


Same objection as before. 


A. I think we took some things to eat and drink both. 
Q. What cooking utensils did you have? 


Same objection as before. 


A. None, sir. 

Q. You stopped out in the open air on the place, did you not? 

A. No, sir; we had a covered wagon. 

Q. In which you slept ? 

A. Yes, sir. 

Q. Did you not go through a fence in going on the land at that 
time that you opened or broke down ? 


Same objection as before. 
A. I drove through a place that was opened in the fence. 
Q. Opened by some one of your party, was it not? 
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Same objection as before. 
A. J could not say, sir; I did not see it opened. 


_ Q. At that time there was a family living on the place and claim- 
ing it adversely to your claim, was there not ? 


Same objection as before. 
A. There was a family stopping there. 


Q. Since you left that morning have you been residing on the 
land or occupying it with your family ? 

Same objection by counsel for McCreery as above, and ruling by 
R. and R. is asked, the question being irrelevant and not cross-ex- 
amination. 


Objection sustained by R. and R., on the ground of irrelevancy. 


A. I have not, sir. 3 
115 Q. Did you not, in 1874, after the date of this judgment, 
offered in evidence here, take away all your ee 

and cut down the trees which you had there, leaving only th@ well, 
and did you not fill the well up? | | 

Same objection as before, as not responsible to examinatien-in- 
chief, as irrelevant and immaterial, and ruling asked by the R. and 
R. therein. 

Objection overruled by R. and R. 

Counsel except to the ruling. 

A. No, sir; I did not; I never cut a tree down on that place in 
my life; I never filled 7 the well. 

Q. State all that you did take off. 

Same objection as before. 

A. I took off all the buildings I had put on. 

Q. What did you leave on the place that you had put there when 
you went away? 

‘A. I left an artesian well and some trees. 

Q. State what became of the trees and the well, as to its being 


filled up. 


Same objection as before, and a ruling by R. and R. is asked. 
Objection sustained by the R. and R., as irrelevant. 


A. The trees, one of them I saw standing there for a year after I 
left; what became of it afterwards I cannot tell; the artesian well, 
Fogel’s boy was allowed to water his stock there ; this is hearsay ; I 
heard that he put down bricks and bottles into the pipe; the well 
was flowing when I left, and I knew it was flowing last year 
even. 


116 Redirect examined: 


Q. Was it not under this judgment of the court of Keller vs. your- 
self, Exhibit 3, herein, that you was compelled to give up possession 
of this land? 

7—978 
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A. For no other sole purpose than that. 

Q. Did you not continue to notify thereafter all persons who came 
upon the Jand to occupy or poms the same, that tne land was yours 
and your claim thereto still pending before the Land Department? 

A. I did notify the parties that bought it when they came to see 
me, that they had better go slow, for they might possibly lose their 
money. Their answer was to me that I was off the land and would 
give them no more trouble. ) : 

Q. You distinctly notified them that you still claimed the land? 

A. I told them so, and of course when I paid the taxes on the 
land, that was sufficient. 

Q. Has Mr. Keller, who ejected you from this land, ever resided 
on it at all? 


Objected to by counsel for State, on the ground that it is irrelevant 
and not redirect examination and immaterial, and a ruling asked 
by R. and R. 

Same protest as before. 

Objection sustained by R. and R. 

A. No, sir; not within my knowledge. 

Q. Who was your attorney in this case of Keller vs. you ? 
117 Objected to by counsel for State, as irrelevant and immate- 


rial. 
Same protest to objection as before. 


A. Mr. Hubbell. 

(Stipulation in Exhibit 3, McCreery, here shown witness, signed 
by M. Keller, by Brunson & Hudson, his attorneys, and S. C. Hub- 
bell, defendant’s attorney.) 


Q. Was you ever informed before to-day of the contents of that 
stipulation, or even that there was a stipulation in that lawsuit be- 
fore to-day ? 

A. Not to the best of my knowledge, only I knew that I had 60 
days to remove anything if I wished to. 

Q. Mr. Hubbell, your attorney, so informed you, did he not ? 

A. He did, sir. 

Q. Did not Mr. Hubbell advise you to submit to the judgment dis- 
possessing you from this land and take no rae and did you not 
confide in his advice asa lawyer, and submit thereto, as you supposed 
you was compelled to, until you had obtained your rights in the 
Land Department? 

A. He did, sir; and told me I had better take those things, than 
to have nothing. Of course I placed all confidence in the man, sup- 
posing he knew more about it than I did, and believing he was cor- 
rect. 

Q. Is not the only reason that you have not continued in the 

occupancy of this tract, and to cultivate and improve the 
118 same, this judgment of Keller vs. you, and the fear of being 

put in jail for contempt of court thereunder should you re- 
turn to stay on this tract with your family permanently before the 
matter is fully adjusted in the Land Department? 
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A. Yes, sir. 


Recross-examined: 


Q. You know that a judgment was entered up in that case in 
1874, without your being present in court with witnesses and hav- 
ing a trial, did you not? | 

Same objection by counsel for McCreery as before. 


A. I knew there was a judgment rendered against me. | 

Q. Did not Mr. Hubbell, your attorney, before that judgment was 
entered up, talk with you about having a judgment entered u 
without any judgment for damages, and allowing you to take o 
all your improvements within sixty days? 


Same objection as before. 


A. Well, sir, if he had, I cannot answer the question; he might 
possibly have done it, and might not; I cannot remember; I can- 
not answer the question. 

Q. No writ of ejectment or of dispossession was served upon you by 
the sheriff, was there? 


Same objection by counsel for McCreery as before. 
And further, that under all the decisions of the courts and the 
Department, actual service of the writ of possession is un- 
119 necessary, and in this case the right of Mr. McCreery to this 
land rested absolutely at the time he offered to make entry 
of the same in 1873, and a ruling thereon is asked by the R. and R. 
Ruling reserved by R. & R. 
Counsel for McCreery objects to the reservation of ruling. 


A. I think not, sir. 


oo & 


RUFUS K. McCREERY. 


Subscribed and sworn to before me, this 27th day of August, A. 
D. 1877. 
ALFRED JAMES, Register. 


McCreery here rests. 
Adjourned until ten o’clock a. m., Tuesday, August 27. 


Case called; all parties present. 

Counsel for State here offer for use and reference in this case copy 
of the circular of Commissioner of General Land Office, of date Jan- 
uary 5, 1872, marked Exhibit A, State; and copy of the letter of 
the Commissioner of the General Land Office, of date May 18th, 
1872, marked Exhibit B, State. 

Objected to by counsel for McCreery on the same ground as _ be- 
fore ; and,— | 

Second. Irrelevant and immaterial. 
120 Third. This office was informed by letter, to which refer- 
ence is hereby made, from the Commissioner of the General 
Land Office, dated January 5, 1872, and was not intended to be re- 
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troactive in its operation. That the power did not exist and could 
not have been exercised, either by this office or by the Commis- 
sioner, to peremptorily dismiss the pre-emption claim of Mr. Mc- 
Creery, sk others duly filed'and being regularly prosecuted, with- 
out a hearing upon the merits. 


Counsel for State here also make reference to section 2271 of the 
Revised Statutes of the United States. 


Same objection by counsel for McCreery as before, and attention 
is called to the fact that the application for this land was made while 
the lands were within the exterior limits of the Sausal Redondo 
grant, and before the lands were public surveyed lands of the United 
States. That the application was fraudulent and void, and made in 
lieu of lands within the Rancho San Jacinto Viejo, a rancho still 
unsurveyed, and the basis thereof still unknown, to be lost to the 
State. 

That the selection was collusive and void, and the listing by in- 
advertence and mistake, and void, and the State has no title to the 

land, and that section 2271 of the Revised Statutes of the 
121 United States can in no way give validity to a fraudulent and 

void selection, or operate as a bar to the claim of Mr. Mc- 
Creery in this case. 


ALFRED JAMES, register, called on the part of the State : 


Q. At the time that Mr. McCreery offered his proof and payment 
in February or March, 1873, or at any time prior thereto, had this 
office received any letter or instruction altering or modifying said 
circular and letter Exhibit A and B, state? 


Objected to by counsel for McCreery, on the same grounds as be- 
fore. And further, that the said letter from the Commissioner, dated 
August 27th, 1873, clearly states that no instructions were necessary 
in order that the rights of Mr. McCreery to this tract of land should 
- vest absolutely by the tender of proof and offer to make payment 
for and entry of this land in February or March, 1873. 


A. No. 
Q. Did Mr. McCreery ever take any appeal from said circular or 
letter Exhibits A and B, state ? 


Same objection as before. 


A. No. 

Q. Has Mr. McCreery ever done anything in his pre-emption 
claim in this office, except to file his D. S. and offer proof and pay- 
ment and the necessary fees in 1873, and make marl and payment 
in April, 1876? 

122 Same objection as before; and further, that the record is 
the best evidence. 


A. He has not. 


Cross-examined : . 7 
Q. Were not the proof and papers filed by Mr. McCreery in sup- 
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port of his pre-emption claim in February or March, 1873, regularly 
transmitted to the Commissioner of the General Land Office? 
A. They were. 


Counsel for State here rest their case. 
Counsel for McCreery here announce their case closed. 


Counsel for McCreery ask that only ten days be allowed for the 
filing of arguments. 


Register and receiver announces that 30 days will be allowed for 
the filing of the arguments, being 15 days each to counsel on both 
sides. 


Counsel for State here ask leave to reopen the case and examine 
another witness who was present at the time the case was closed a 
few minutes ago, who was not known to the counsel for the State as 
a witness at that time, and that he may be examined exclusively in 
rebuttal of a statement made by the witness McCreery in regard to 
the payment of the taxes and his claiming the land since he left it 
in 1874. 


123 Counsel for McCreery objects to the reopening of the case, 
and to the evidence proposed to be offered as irrelevant. 
Objection overruled by R. and R.; to which counsel for McCreery 


except. 
Joun C. Haske called and sworn on the part of the State: 


Q. State what conversation occurred, if any, in your presence be- 
tween Mr. McCreery and Mr. Fuller; also state, as near as you can, 
the time — conversation occurred with reference to the payment of 
taxes on the land in controversy, or about some tax receipt relating 
to the land. 


Objected to by counsel for McCreery, on the same grounds as before; 
and further, it is irrelevant and immaterial; and further, that so 
far as Mr. Fuller is concerned, it must be entirely hearsay. 


A. I was at Fuller’s place; I do not recollect the time exactly, 
but it was some time after he went there. Mr. McCreery was se 
by and stopped there. He spoke to Mr. Fuller about having paic 
the taxes on the place; that he had no further claim on it, and 
wished Fuller to repay him the money. Fuller told him “all 
right,” to bring the receipt and he would pay him. Soon after that 

he brought the receipt and Fuller paid him the money. 

124 Q. Mr. Fuller was living there and in possession of the 
land at the time, was he? 


Same objection as before. 
A. Yes, sir. 


Counsel for McCreery here moved to strike out the testimony of 
the witness Haskell, on the ground that it is irrelevant and imma- 
terial and hearsay. | 
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Cross-examined : 
Q. Are you a brother-in-law of Mr. Fuller? 


A. Yes, sir. 
JOHN C. HASKELL. 
Subscribed and sworn to before me, this 28th day of August, A. D. 


1877. 
ALFRED JAMES, Register. 

Case duly closed. 

To which defendants objected, on the ground that the record 
offered in evidence refers to various other documents and records as 
a part thereof, which are not attached to the record now offered in 
evidence in this case. 

Objection overruled and defendant excepts. 

The above is designated Exception No. 7. 


P. R. 16. 


That on the 15th day of September, 1879, the Secretary of the In- 
terior rendered the following decision, to wit: 


125 DEPARTMENT OF THE JNTERIOR, 
Wasuinoton, D. C., Sept. 15, 1879. 


Sir: I have considered the case of Rufus McCreery vs. The State 
of California, involving the title of the southeast + of section 14, 
township 2 south, range 14 west, S. B. M., Los Angeles, California, 
on appeal from your decision of December 21st, 1878. Your de- 
cision recites the proceedings taken in the case and several other 
cases involving the same question, which arose in said land district, 
known as the Selby cases. 

The only question arising in this case is, whether the tract in- 
volved is confirmed to the State by the act of March 1st, 1877. That 
act confirmed generally all lands selected as indemnity by the State 
for school sections lost, but excepted from such confirmation tracts 
upon which settlements had been made “in good faith upon lands 
not occupied by the settlement or improvements of any other per- 
son.’ 

The testimony in this case shows that McCreery has complied 
with the law; when he first settled upon the tract he found thereon 
a small cabin, which he purchased from the claimant thereof, and 

proceeded to make improvements and cultivate the land. 
126 I tind nothing in the case indicating a want of good faith 

on the part of Mr. McCreery, and his full compliance with the 
law having been shown, the tract should be considered as not con- 
firmed to the State by the act of March Ist, 1877, and patent should 
issue to him therefor. Your decision is therefore affirmed, and the 
papers transmitted with your letter of March 24th, 1879, are here- 
with returned. 

Very respectfully, A. BELL, 

Acting Secretary. 
The Commissioner of the General Land Office. 


,v 
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To which defendant objected the same as to No. P. R. 6, herein. 
Objection overruled, and defendant excepts. 
The above is designated Exception No. 8. 


P. R. 17. 


That on the 16th day of May, 1877, the Secretary of the Interior 
rendered the following decision, to wit: 


DEPARTMENT OF THE INTERIOR, OFFICE OF THE SECRETARY, 
WasHINGTON, D. C., May 16, 1877. 
Sir: I have considered the application of R. M. Widney, Esq., 
attorney for the State of California, for a hearing in the case of Geo. 
C. Selby e¢ al. vs. The State of California. In accordance with 
127 ~—your instructions, dated March 20, 1876, in pursuance of my 
predecessor’s decision of March 10th, 1876, Selby e¢ al., pre- 
emption claimants, made final proof and payment for the tracts 
claimed by each of them, respectively, on the 5th, 6th, and 15th 
days of April, 1876. 

On the 29th day of April, 1876, my predecessor suspended his 
decision aforesaid, and on the 18th of August thereafter vacated the 
same. In the latter decision the claims of Selby, Wilkinson, N@Lain, 
Green, Foster, McC[rJeery, Ketchum, Douglas, and Hand were re- 
examined and approved, and it was directed that upon their show- 
ing full compliance with the pre-emption law patents should be 
issued to them, respectively, for the tracts claimed. It does not ap- 

ear whether the proofs made by the several claimants in 1876 were 
efore my predecessor at the time this decision was made. If they 
were they were disregarded and treated as improperly made, and 
the rights of the several parties above named were required to be 
established de novo. In acordance with this decision on the 29th day 
of August, 1876, you instructed the local officer to give notice to the 
State of the time when each of said claimants should present their 
proof in order that the State might show, if she could, that no 
valid —_ existed to said lands at the time they were approved 

to her. 

128 Notice of these instructions was given to the State, and a 
day appointed by the local officers to hear the proofs and 
allegations of the parties. No proofs were presented on the part of 
the claimants, and the papers filed in behalf of the State were sub- 
sequently transmitted to you. Prior to your receipt of said papers, 
and on the 11th day of January, 1877, you transmitted the papers 
then on file in your office to this Department, and asked for instruc- 
tions from my predecessor, in view of his decision in relation to 
the issuance of second patents for the same tract of land. On the 
20th of the same month you were directed to issue patents for said 
lands. Four days later Mr. Widney, in behalf of the State, filed a 
rotest against the issuance of patents as aforesaid, and you were 
informally instructed to suspend all proceedings. On the 17th of 
February last you were called upon for a report as to all instruc- 
tions issued by you to the local officers under my predecessor’s de- 
cision aforesaid, and the action taken by them in accordance there- 
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with. This report was received on the 26th of the following month, 
from which it appears that the State has never had an opportunity 
to show that the claims of any of said parties were invalid, except 

those of Foster and Douglass, although the local officers were 
129 expressly directed so to do, and the State was duly notified 

by the register’s letter of September 9, 1876, in accordance 
with your instructions, that she would have suchan opportunity and 
a day was set for said hearing. : 

In my predecessor’s decision of the 18th of August last, although 
he found that the State selections were irregularly made, yet inas- 
much as they had been approved to the State by his predecessor, it 
was held they should be permitted to stand subject to certain quali- 
fications, among which were the following : 

1st. All subsisting homestead or pre-emption rights which ante- 
date the approval of the selections should be allowed priority over 
the claims of the State. 

This rule was in substance incorporated as a proviso into the 
third section of an act of Congress approved March Ist, 1877, en- 
titled “ An act relating to indemnity school selections in the State 
of California,” which reads as follows: 

“Provided, That such settlement was made in good faith upon 
lands not occupied by the settlement or improvement of any other 
person, and prior to the date of certification of said lands to the 

State of California by the Department of the Interior.” 
130 Under the above rule and in accordance with the pro- 

visions of said act, it is necessary that the claimants should 
each establish that they had a valid, subsisting, pre-emption or 
homestead claim at the date of the certification of said tracts to the 
State of California, and the State is entitled to have notice of the 
time and place such proof will be taken, and an opportunity to offer 
testimony in opposition thereto if she desires so to do. Such proof 
must show a compliance with the homestead or pre-emption law, 
as the case may be, and a tender on making of final proof and 
— in accordance with law and the instructions of your 
office. 

In these cases it appears that the claimants tendered final proof 
and payment for their respective tracts in the months of February 
and March, 1873, and it is alleged that thereafter they were ousted 
from the possession of their respective tracts by a writ issuing out of 
a court of competent jurisdiction in said State, in suits instituted by 
said State, or niente thereunder, and that since said ouster they 
have been unable to reside thereon. If these allegations shall be 
shown to be true, proof of compliance with law, in good faith, under 
which they claim until the time such tender of final proof and pay- 

ment was made, and that they were qualified pre-emptors, will 

131 __ be sufficient, and the payments made by them in April, 
1876, will be considered as full payment for the land and 
atents should issue to them therefor. You will therefore order 
earings in the following cases, viz., Selby, Wilkinson, McCain, 
Green, McCreery, and Ketchum, in accordance with the above in- 
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structions, and when the testimony is received, the cases should be 
decided upon their merits. 
The papers transmitted with your letter “G” of March 26th, 1877, 
are herewith returned. 
Very respectfully, A. BELL, 
Acting Secretary. 


To the Commissioner of the General Land Office. 


P. R. 18. 


That on the 2d day of June, 1877, the Commmissioner of the 
General Land Office issued the following instructions, to wit: 


DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE, 
WasHINGTON, D. C., June 2d, 1877. 


REGISTER: and REcEIVER, Los Angeles, California. 


GENTLEMEN: Under date of May 16th and 28th ult., I am in- 
structed by the Hon. Secretary of the Interior to direct you to order 
a hearing in each of the following cases: 

Geo. C. B. Selby, Rufus McCreery e als., pre-emptors, versus The 

State of California. -« 
132 In the case of McCain a hearing was ordered by the De- 
artment March 22d, 1877, and you have been duly instructed. 
You will therefore take no action in his case under these instruc- 
tions. 7 

The Hon. Secretary states that it will be necessary for the claim- 
ents to establish the fact that a had a valid and subsisting “ pre- 
emption or homestead claim at the date of the certification of said 
tract to the State of California, and that the State is entitled to have 
notice of the time and place such proof will be taken, and an oppor- 
tunity to offer testimony in opposition thereto if she desires so todo.” 
The nature of the proof required is set forth in the Secretary’s de- 
cision, copies of which are herewith inclosed. Reference is made in 
the decision to the tender of final proof and payment by the parties 
in February and March, 1873, and to the allegations that thereafter 
they were ousted of their possession by a writ issuing out of a court 
of competent jurisdiction, and it is stated that “if these allegations 
(of dispossession) shall be shown to be true proof of compliance with 
the law, in good faith, under which they claim, until the time of 
such tender of final proof and payment was made, and that they 

were qualified, pre-emptors will be sufficient.” You will ap- 
133 point with due notice to all parties in interest a time and 

place that you will take testimony on the points indicated in 
the Secretary’s decision. 

At the close of the hearing forward the testimony and all papers 
in the case to this office with your joint opinion referring this letter, 
by date as “G.” 

Respectfully, 
(Signed) J. A. WILLIAMSON, Commissioner. 


8—o78 
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P. R. 19. 


That on the 5th day of April, 1876, the following proceedings 
were had and evidence filed in said United States land office, to 
wit: 

U. S. LAND OFFICE, 
Los ANGELES, CAL., April 5th, 1876. 


Pre-emption claim of Rufus McCreery, within Southern Pacific 


railroad limits. 
Present: Alfred James, register ; J. W. Haverstick, receiver. 


On this day came the above-named Rufus McCreery, claiming as 
a pre-emption right the southeast } of section 14, township 2 south, 
range 14 west, San Bernardino meridian, who filed his declaratory 
statement, No. 357, on the 28th day of November, 1871, alleging 
settlement on the 21st day of December, 1869, ayd offered 

134 to make proof of his right and payment for the same. 


Amended township plat filed in this office on the 12th day of 
June, 1872. Original plat filed Nov. 21,1871. Adverse claims. 
See Commissioner’s letter “9,” March 20th, 1876. 

Non-mineral affidavit in due form and duly verified April 5th, 
1877. 

Duly filed. 

Pre-emption Affidavit, Cal. 


I, Rufus McCreery, of Los Angeles county, State of California, 
claiming the right of pre-emption under the provisions of the act of 
Congress, entitled “An act to provide for the survey of public lands 
in California, the granting of pre-emption rights therein, and for 
other purposes,” approved March 2nd, 1853, and under the act of 
Congress approved May 30, 1862, entitled “An act to reduce the ex- 
penses of the survey and sale of public lands in the United States to 
the following-described lands, subject to sale or entry at the United 
States land office at Los Angeles,State of California,southeast } sec- 

tion 14, township 2 south, 14 west, base and meridian of San 
135 Bernardino, do solemnly swear that I am a citizen of the 

United States, over the age of 21 years; that I am not the 
owner of three hundred and twenty acres of land in any of the States 
or Territories of the United States; that I made settlement upon 
said land, and that I have improved said land, not to sell the same 
on speculation, but in good faith to appropriate it to my own exclu- 
sive use or benefit; that I have not, directly or indirectly, made any 
agreement or contract in any way or manner with any person or 
persons whomsvcever, by which the title which I may acquire from 
the Government of the United States should inure in whole or in 
= to the benefit of any person or persons, except myself, and that 
T have not heretofore had the benefit of the pre-emption laws in any 
of the States or Territories of the United States. I further state 
that I have resided on said land with my family continuously since 
December 21st, 1869, except about one year rea a half (13), during 
which time I was put off and kept off by a writ of possession, issued 


ee 
eh 


RUFUS MC CREERY VS. MRS. E. A. FULLER ET AL. 59 


against me by reason of a fraudulent and pretended State selection 
of the land as lieu land, and that I now reside thereon with my 


family. 
RUFUS McCREERY. 


136 I hereby certify that the above affidavit was taken and sub- 
scribed before me, this 5th dav of April, A. D. 1876. 
ALFRED JAMES, Register. 


— Duly filed July 5, 1876. 


Rosert K. McGee, Los Angeles county, State of California, being 
called as a witness in support of the pre-emption claim of Rufus 
McCreery, who filed his declaratory statement, No. 357, Nov. 28, 
1871, alleging settlement Dec. 21, 1869, and first being duly sworn, 
testified as follows by questions and answers: 


Q. What is your age, your place of residence, and your occupa- 
tion ? 

A. [am more than 21 years of age; I reside in Los Angeles 
county, State of California, and am by occupation a farmer. 

Q. How long have you known Mr. McCreery, the claimant in this 
case ? aay 

A. I have known him more than eight years. 

Is hea citizen of the United States; if so, native or natural- 
ized ? 

A. He is a native citizen of the United States. 

Q. Is he the head of a family ora single man over 21 years of age ? 

A. He is the head of a family, and has a wife and three children. 

Q. Do you know the land claimed by him under the pre-emption 

laws of the United States? If so, describe the same. 
137 A. I know the tract so claimed; I have known it more 
than eight years last past; it is the southeast quarter section 
fourteen, township two (2) south, range fourteen west, of San Bernar- 
dino meridian. 

Q. Whatis the character of the land, mineral or agricultural ? 

A. It is agricultural land. 

Q. When did he enter upon the same, and for what purpose ? 

A. About December 21st, 1869, for farming purposes. 

Q. Did he within your knowledge leave land of his own to settle 
on this? : 

A. He did not, within my knowledge. 

Q. Is he the owner of three hundred and twenty acres of land in 
any of the States or Territories of the United States, to your knowl- 
edge ? | 

‘A. He is not within my knowledge. 

Q. Has he made any contract, either directly or indirectly, by 
which the title he may acquire from the United States should inure 
to the benefit of any person except himself ? 

A. He has made no such contract, either directly or indirectly, 
within mv knowledge. 

Q. Has he resided on this land; if so, what has been the charac- 
ter of such residence, and what improvements has he put on it? 


pe ih iii: COE Satie: bb ae Xe ee —— oS ee ee ake Ree eG ae Sn og %: 
ef iad See bate i aS ett So neal a £3 pes na em ea ag ete ee 7 oe PP ae oe ia ad 
Pe eS ee aa yon +3 a4 3 i ee Mri * . z re) a ae ES Ser 


60 RUFUS MC CREERY VS. MRS. E. A. FULLER ET AL. 


A. He has resided upon the land claimed by him as a pre-emptor 
for more than six years last past, except about one year and a half 
that he was kept off from the same by reason of a pretended and 

fraudulent State selection and writ of possession obtained 

138 thereby. He now resides on the land, and has made im- 

3 tele, ee thereon, consisting of a house, well, corral, stable, 
spring-house, out-buildings, feice, and some fruit trees. 

Q. What is the actual value of these improvements in gold coin? 

A. About one thousand dollars. 

Q. Has there been any cultivation of the tract described by the 
claimant; and, if so, in what manner? 

A. There has been about 50 acres of land plowed and sown to 
grain by the claimant several times. | 

Q. Has there been any adverse occupation or cultivation of the 
land by other parties during the last six months? 

A. There has not, except by those who have claimed possession 
under a pretended and fraudulent State selection. 

Q. Have you any interest in the land? 


A. I have none of any character. 
R. K. McGEE. 


The foregoing testimony having been first read over by the wit- 
ness and corrected to his satisfaction, was by him subscribed and 
sworn to before me, this 5th day of April, A. D. 1876. 

ALFRED JAMES, Register. 


Francis O. WILKINSON, of Los Angeles county, State of California, 
being called on as a witness in support of the pre-emption claim of 
Rufus McCreery, who filed his declaratory statement, No. 
139 357, November 28, 1871, alleging settlement December 28, 
1869, and first being duly sworn, testified as follows by ques- 

tion and answer: . 


Q. What is your age, place of residence, and occupation ? 

A. I am more than 21 years of age; I reside in Los Angeles, State 
of California, and am by occupation a farmer. 

Q. How long have you known Mr. Rufus McCreery, the claim- 
ant in this case ? 

A. I have known eight years or more. 

2 he a citizen of the United States; if so, native or natural- 
ized ? 

A. He is a native born citizen of the United States. 

Q. Is the head of a family or a single man over 21 years of age ? 

A. He is the head of a family—a wife and three children. 

Q. Do you know the land claimed by him under the pre-emption 
laws of the United States. Ifso, describe the same. 

A. I know the tract as claimed; I have known it for eight years. 
It is the southeast quarter section fourteen, township two south, 
range 14 west, of San Bernardino meridian. 

Q. What is the character of the land, mineral or agricultural ? 

A. It is agricultural. | 

Q. When did he enter upon the same, and for what purpose ? 
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A. About December 21, 1869, for farming purposes. 

Q. Did he, within your knowledge, leave land of his own to settle 
upon this? 

A. He did not, to my knowledge. 
140 Q. Is he the owner of three hundred and twenty acres of 
land in any of the States or Territories of the United States, 
to your knowledge? 

A. He is not, within my knowledge. 

Q. Has he made any contract, either directly or indirectly, by 
which the title he may acquire from the United States should inure 
to the benefit of any person or persons except himself? 

A. He has made no such contract, either directly or indirectly, 
within my knowledge. 

Q. Has he resided on this land; if so, what has been the charac- 
ter of such residence, and what improvements has he put on it? 

A. He has resided on the Jand claimed by him as a pre-emptor 
for more than six years last past, except about one year and a half 
that he was kept off from the same by reason of a pretended and 
fraudulent State selection, and writ of possession obtained thereby. 
He now resides on the land, and has made improvements thereon, 
consisting of a house, well, corral, stable, incl hateek out-buildings, 
fence, and some fruit trees. 

Q. What is the actual value of these improvements in gold coin ? 

A. About one thousand dollars. 

Q. Has there been any cultivation of the tract described by the 
claimant; and, if so, in what manner? 

‘A. There has been about fifty acres of this land plowed and sowed 
to grain by the claimant several times. 
Q. Has there been any adverse occupation or cultivation 
141 of the land by other parties during the last six months? 
A. There has not, except by those who claimed possession 
under pretended and fraudulent State selection. 
Q. Have you any interest in the !and? 


A. I have none of any character. 
FRANCIS O. WILKINSON. 


The foregoing testimony having been first read over by the wit- 
ness and corrected to his satisfaction, was by him subscribed and 


sworn to before me, this 5th day of April, A. D. 1876. 
ALFRED JAMES, Register. 


J. C. Haskell, defendant, testified that to his knowledge no suit 
had ever been brought in any court to cancel the patent to the 
State, shown in Stipulation No. III, def’t. 

All documentary evidence and exhibits for plaintiff and de- 
fendant were duly certified to. .The foregoing constitutes all the 
evidence, stipulations, and proceedings in the case bearing on the 
assignment and specifications of error in the case. 

Thereupon the case was submitted to the court, and subsequently 
the court made its findings of fact and conclusions of law and judg- 
ment, and filed the same, as hereinbefore shown. 
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142 Specifications and Assignment of Errors. 


Defendant. Specify and assign the following particulars wherein 
the evidence is insufficient to justify the decision and findings and 
judgment of the court, and the same are contrary to the evidence. 


I. 


The evidence is insufficient to justify the first finding of fact, and 
the same is contrary to the evidence in this: That the evidence 
shows that the plaintiff was not, on October 10, 1879, or at any other 
time has been seized in fee or otherwise, or entitled to the possession 
of said premises or any part thereof in this: The evidence shows 
that the land in cortroversy had been selected by the State of Cali- 
fornia as an indemnity school selection in 1868 (Stipulation No. 
IIT), under the 6th and 7th sections of the act of Congress of March 
3, 1853, entitled “An act to provide for the survey of the public 
lands in California,” and for other purposes, and that said selection 
had been approved by the Secretary of the Interior Nov. 24, 1871, 
as required by section 7 of said act, and that in pursuance of the 
foregoing the usual patent and conveyance from the United States 
(stipulation No. IIT, def’t) of said land, dated November 24, 1871, 

was delivered to the State of California and accepted by the 
143 = State, and thereafter there was no title in the United States 

to convey to plaintiff under his subsequent pre-emption pro- 
ceedings and patent. Said conveyance and patent to the State was 
not shown to wom ever been voided or annulled by the judgment 
of any court, and after said patent and conveyance to the State, 
Nov. 24, 1871 (Stipulation No. IIT, defendant), the United States 
Land Department had no further. jurisdiztion or control over the 
title or proceedings in relation to the land. : 

The evidence (Stipulations No. I, I], XIII, XIV, IX, X, XI, XII, 
defendant) shows that plaintiff has no title in this, that the land 
was within the claimed limits of the Rancho Sausal Redondo, a 
confirmed Mexican grant at the date of plaintiff’s alleged settlement 
in 1869, and at the date of filing his declaratory statement, Nov. 
28, 1871 (at which last date the land had been patented to the State 
of California, Stipulation III, defendant), and at date of his tender 
of proof and of payment in 1873, and said land was not excluded 
from the claimed limits of said grant by the approval of the final 
survey thereof by the Coimmissioners of the General Land Office, 
and by issuance of patent for said rancho, until March 22d, 

1875. That the settlement and possession of plaintiff, on 
144 ~which he bases his patent and title, were limited to a period 

from December, 1869, to September, 1874, during which time 
the land was not subject to pre-emption settlement, or to the pre- 
emption laws, and plaintiff never acquired any pre-emption right 
by his settlement and occupation or possession of said land prior 
to its exclusion from the claimed limits of the said grant. And 
since said land was excluded, March 22d, 1875, from the claim of 
said grant, plaintiff has never had any settlement or occupation on 


said land. 


FN 
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That her settlement and occupation from 1869 to 1874 was a 
a trespass, and without color of right, and that plaintiff initiated 
thereby no pre-emption right and acquired no title thereby under 
the pre-emption laws of the United States. The evidence further 
further shows that said land was selected by the proper authorities 
of the State of California, as an indemnity school selection, April 
22d, 1868, and thereby the land was appropriated and disposed of, 
and under section 2271 Revised Statutes of the United States 
plaintiff was prohibited from acquiring or perfecting any title to 
said land as a pre-emption or otherwise. 

The evidence shows that plaintiff never has complied with the 
pre-emption laws, but that his acts and proceedings were in viola- 
tion of said laws and void. 


145 IT. 


The II finding of fact is not supported or justfied by the evidence, 
and the said finding of fact is contrary to the evidence in this: That 
(Stipulation No. II, XIII, defendant) show that plaintiff has not had 
any occupation or possession of the premises in controversy since Sep- 
tember, 1874, and that the defendant has been in the full, actual, 
and peaceable possession under title ofsaid land since October, 1874, 
and that they did not oust plaintiff at any time. 


ITT. 


The evidence does not justify or sustain the V finding of facts, 
and the same is contrary to the evidence in this, that the evidence 
show that the land in controversy was certified to the State of Cali- 
fornia (Stipulation No. III, defendant) Nov. 24, 1871, and is known 
as an indemnity school selection, which land was selected in 1868, in 
lieu of the S. E. } of section 16, lying within a Mexican grant (Stip- 
ulation P. R. 3), of which the final survey had not been made at the 
date of such selection, and by act of Congress of Mar. 1st, 1877, enti- 
tled “An act relating to indemnity school selections in the State of 
California,” the said selection and title was confirmed, and the 

United States was divested of all title and color of title in 
146 = 1877, and plaintiff took no title by his subsequent patent in 

1869. The evidence (Stipulations No. IT and XIII, defendant) 
shows that said land was not exeepted from the confirmation of said 
act under section three thereof in this, that plaintiff was not an act- 
ual settler on said land in 1877, neither did he comply with said 
section 3, nor with the rules and regulations prescribed thereunder 
by the Commissioner of the General Land Office. 

The answer and amendment thereto, and the evidence shows that 


defendant’s claim under said confirmation by said act of Congress 


and that defendant’s title was confirmed by said act. 
| IV. 
The evidence does not justify or sustain the VIII finding of fact, 


and the same is contrary to the evidence in this, that (Stipulation 
No. III, defendant) shows that the Secretary of the Interior and 
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the Commissioner of the General Land Office did not inadvert- 
ently or by mistake certify or list the land in question to the State 
of California, but shows that the same was intentionally and care- 
a and consciously done by those officers in the regular discharge 
of their duty as prescribed by law. 


V. 


The finding does not justify or sustain the IX finding of 

147 =‘ fact, and the same is contrary to the evidence in this, the evi- 
dence (Stipulation No. IX, X, XI, XII, def’t, & P. R. 4) show 

that the land in controversy was not released from the claimed 
limits of the Mexican grant Sausal Redondo until March 22d, 18785. 


VI. 


The evidence not justify or sustain the XI finding of fact in this: 
The evidence shows that plaintiff was not a settler in good faith on 
said land, or that he performed all acts required by said pre-emp- 
tion law ; the evidence shows that he was a trespasser on said land 
during his occupation, from December, 1869, to September, 1874, 
and that all of his acts during said period were without authority 
of law and in violation of law, and void, by reason of the land | 
being withdrawn from the pre-emption laws, by being within the 
claimed limits of the Rancho Sausal Redondo grant, and all other 
acts performed by plaintiff after March 22, 1875, the date when said 
land was exciuded from the claimed limits of said grant, as shown by 
Stipulation No. X, XI, def’t, were void by reason of the fact that said 
plaintiff had no settlement on said land, and filed no declaratory 
statement therefor at any time after the exclusion of the land from 
said grant claim. 


148 VII. 


The evidence does not justify or support the XIII finding of fact, 
in this: That the evidence shows that the said certificate of cash 
entry was issued in violation of law and upon false and fraudulent 
proof as to plaintiff’s residence and occupation of said land at that 
date, as shown by Stipulation No. XIII and P. R. 22, and that it 
was wholly unauthorized by law. 


VIII. 


The evidence does not justify or sustain the XIV finding of fact, 
and the same is contrary to law in this: That the evidence shows 
that the defendants herein never were served with any notice of 
hearing or of any proceedings in the Land Department of the 
United States on the part of the claim of the plaintiff herein and 
that asto these defendants. All of such proceedings by plaintiff 
were from first to last ex parte and without jurisdiction of these de- 
fendants or any real party in interest, as shown by Stipulation No. 


XVII; and the evidence shows that all parties"1n interest, to wit, 
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these defendants, never have been represented in any of the pro- 
ceedings by plaintiff before the United States Land Department. 
The evidence shows that the State of California never ap- 
149 _ peared, except on its own behalf (Stipulation P. R. 11 & P. R. 
12), in which the State disclaimed alk bideredk in the premises 
as having sold and patented the land to Mr. Keller in 1871 and 
‘ 1874. 
IX. 


The evidence does not justify or sustain the XV finding of fact, 
in this: That the evidence shows that said officers had no authority 
or jurisdiction to hear, or consider, or determine any of the matters 
referred to in said finding 15, the same being had without any notice 
to defendant of the time and place of said hearing, and without any 
jurisdiction of them, and in violation of the instructions of the Com- 

* missioner of the General Land Office, as shown in his letter of June 
| 2d, 1877, Stipulation P. R. 18, and Stipulation XVII, defendant, and 
4 under the act of Congress of March 1, 1877, An act relating to in- 
demnity school selections in State of California, sec. 3. 


mo: 


The evidence does not justify or sustain the XVI finding of fact, 
in this: The evidence (Stipulation XIII, Def’t, and P. R. 19) shows 
that plaintiff committed the fraud at the time and place, and as al- 

‘ leged in defendant’s answer. 


XI. 


150 The evidence does not justify or sustain the XVII finding 

of fact, in this: The evidence (Stipulation No. VIII, Def’t) 
shows that said plaintiff set up as a defence his pre-emption claim, 
and in said suit, by his own stipulation therein, consented to the en- 
try of judgment against him and his claim, and he voluntarily. 
agreed therein to remove from said Jand, and he voluntarily did 
remove from said land pursuant to said agreement, and removed all , 
of his improvements therefrom in September, 1874. 


Errors of Law Occurring at the Trial and Objected and Excepted to by 
| Defendant. 


1st. The court erred in not ruling upon and in not entering of 
ng any ruling upon defendant. Exceptions designated No. 1, 
: o. 3. 
2d. The court erred in overruling defendant’s objections, as shown 
a> in Exceptions Nos. 2, 3}, 4, 5, 6, 7, and 8, as hereinbefore designated. 
3d. The court erred in its conclusions of law in ordering judgment 
for plaintiff. : 


JUNE 7TH, 1881. 


The foregoing constitutes a full, true, and correct statement in the 
- case of all matters bearing upon the assignment of error. 


9—578 


=f Eis 


m a a « - » » " . ‘ ann ¢ ra T tea oPart r, “fg ions Pas 
5 epi ie tee, eee ‘ ae aN Te Ona ve we ee awe as at en he Ee te Ge PE ae SN ae on ORE EIST. Me PROPER oe CEE ROM ee 
es ve a Seah ee eee oS eS ee eee a ee eae "Oe. bt ek ake oe ising: Si ee sat CRP ee ee EE eee A A Ny ee CR RE OR Pies Oak ONE AEE F igte Se 
7 eT SR Be gory > BG Ee AO IE Eg I OER Pre RT eee ee a ae ee Peeing Ca. ia ea A aR eS aadll Be RSE Pag Ye ee hie Se Se ee Tee 
BX cee ike hcaey oe oe eS ae ee ee eA Sur ye ee gunk ee SNe Te, eg EAR gD ge te ee ‘ LT es : , i a 
; ‘ . . he aoe : . : : y s a SP ye A “7 Pay. os Ot % : Scat eas 


66 RUFUS MCCREERY VS. MRS. E. A. FULLER ET AL. 
151 | June 7, 1881. 
I hereby certify that the foregoing statement on motion for 


new trial is allowed. 
V. E. HOWARD, 


Judge of the Superior Court of Los Angeles Co., Cal. 
Endorsed: Duly filed June 7, 1881. 
(Title of Court and Cause.) 


Motion for new trial denied, July 30, 1881. 
V. E. HOWARD, Judge. 


Notice of Appeal. 
(Title of Court and Cause.) 


You will please take notice that the defendants in the above-enti- 
tled action hereby appeal to the supreme court of the State from the 
judgment entered and made against defendants and in favor of 
plaintiff on April 6, 1881, and from the order of court therein 
made and entered in the said superior court on the 30th day of 
July, 1881, in favor of plaintiff and against said defendant, denying 
the defendant’s motion for a new trial and from the whole thereof. 

Dated this 15th day of August, 1881. 

Yours, &c., R. M. WIDNEY, 
Attorney for Def’t. 


152 To the Clerk of said Superior Court, and Wit D. Goutp and 
J. H. BLancnarp, Attorneys for Plaintiff. 


Endorsed: Title of court and cause. Notice of appeal filed 
August 15th, 1881. A. W. Potts, clerk. 


Due service and a receipt of a copy hereof admitted after filing, 
this 15th day of August, 1881. 
WILL D. GOULD anp 


J. H. BLANCHARD, 
Attys for Plaintiff. 


(Title of Court and Cause.) 
McCRrEERY vs. FuLLER et al. 


It is hereby stipulated that the foregoing transcript is correct and 
contains a complete copy of all the papers therein set out and used 
on the motion for a new trial. 

Sept. 10, 1881. WILL D. GOULD, 

JAS. H. masa eg 
8 for PUUf. 
R. M. WIDNEY, , 
Att’ys for Def’ ts. 
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RUFUS MC CREERY VS. MRS. E. A. FULLER ET AL. 


Superior Court, Los Angeles Co., Cal. 


R. McCreery vs. Mrs. E. A. Fuuuer ef al. 


I, A. W. Potts, clerk of said court, hereby certify that an under- 
taking on appeal in due form has been properly filed by appellant 
in the above-entitled case. : 

Sept. 10, 1881. 

Saleen: | A. W. POTTS, 
Clerk of said Court. 


153 Service acknowledged this 15 day of Sept., 1881. 
WILL D. GOULD, 
JAS. H. BLANCHARD, 
Attorneys for P'tff. 


Endorsed: Filed September 15, 1881. F. W. Gross, clerk, by Jno. 
O. Wheeler, deputy. 


154 Submission— Order of. 
“Tn the Supreme Court of the State of California.” 


McCREERY 
v8. 8026.~ ° 
FULLER. 


1881, Oct’r 17.—Argued by Widney for appellant and Gould for 
respondent, and appellant granted 10 days to reply to respondent’s 
points and authorities, and to be then submitted. 


Submission of Cause. 


Title of Court and Cause. 
1881, Oct’r 22.—Filed reply to respondent’s points and submitted. 


155 Assignment of Cause to Bank. 
“In the Supreme Court of the State of California.” 
McCREERY vs. FULLER. 


1882, January 28.—Ordered that submission of this cause be set. 


aside. 
By the court. 
Title of Court and Cause. 


1882, January 28.—Ordered to be heard in bank. 
By chief justice. . 


156 Order of Assignment. _ 
“In the Supreme Court of the State of California.” 


McCREERY 
v. 8026. 
FULLER. 


1882, July 28.—Ordered that the submission of this case be, and 


68 RUFUS MCCREERY VS. MRS. E. A. FULLER ET AL. 


the same is, set aside, and that the case be placed on the calendar 
for reargument upon the question whether or not the judgment in 
Keller v. McCreery is a bar to this action. | 

The court. 


Order of Submission. 
Title of Court and Cause. 


1882, Oct’r 17.—Argued by Widney for appellant and Gould for 
respondent, and submitted. 
By the court. 


157 Judgment. 3 
In the Supreme Court of the State of California. In Bank. 


R. McCreery, Respondent, 
v8. No. 8026. 
Mrs. E. A. FULLER e¢ al., Appellants. 


On Appeal from the Superior Court in and for the County of Los 
Angeles. 


JANUARY 13TH, 1883. 


And now at this day, this cause being called, and having been 
heretofore submitted and taken under advisement, and all and singu- 
lar the law and premises having been fully considered, the opinion 
of the court herein is delivered by McKee, J. 


I concur in the judgment. 
McKINSTRY, J. 


Concurring opinion by Thornton, J. 


I concur in the judgment and opinion of Mr. Justice Thornton. 
MORRISON, C. J. 


Whereupon it is adjudged and decreed by the court that the judg- 
ment and order of the superior court in and for the county of Los 
Angeles in the above-entitled cause be, and the same are hereby, re- 
versed, with costs, and the cause remanded, with direction to the 
court below to enter judgment for defendants. 


158 Opinion. 
In Bank. Filed January 13, 1883. 


McCREERY , 
v8. No. 8026. 
FULLER. 


This case arises out of an action of ejectment. From the record 
of the case it appears that the demanded premises were selected by 
the State of California on the 22d of April, 1868; that on the 29th 
of December, 1869, the plaintiff McCreery entered upon them and 
filed his declaratory statement in the proper United States land 


RUFUS MC CREERY VS. MRS. E. A. FULLER ET AL. 69 


office on the 28th of November, 1871. But on the 24th of Novem- 
ber, 1871, the Secretary of the Interior of the United States had ap- 

roved the selection which had been made by the State; and the 
United States, by patent of that date, conveyed the land to the 
State. After obtaining the patent the State sold the land to one M. 
Keller, and issued to him a certificate of purchase for the same, which 
was afterwards confirmed by an act of the Legislature, entitled “An 
act for the relief of purchasers of State lands,” approved March 27, 
1872, and on the 4th of March, 1874, Keller obtained from the State 
a patent for the land. | 

Claiming to be owner in fee, Keller on the 24th of April, 1874, 
commenced an action of ejectment against McCreery to recover pos- 
session. By his answer to the complaint in that action the defend- 
ant denied the ownership of Keller, and affirmatively alleged that 
the patent issued to the plaintiff by the State of California, and 
under and by virtue of which his pretended title to the land in con- 
troversy is set up and maintained was obtained by fraud and mis- 
representation ; and that the defendant had, on the 21st day of De- 
cember, 1869, entered on the land as a qualified pre-emptor, and on 
or about the 28th of November, 1871, filed in the land office of the 
district in which the land was situated his declaration of intention 
to pre-empt said land, and that he was entitled to the possession of 
the same. 

Upon these issues the parties to the action stipulated on the 30th 
of June, 1874, “ that judgment may be entered of this date for the 
plaintiff for the possession of the premises described in the com- 
plaint herein, but without any rents and profits or damage for the 
withholding the same. Execution is to be stayed on this judgment 
for sixty (60) days, within which time the defendant may without 
molestation remove any buildings or other improvements from said 
premises for his own use, without further compensation therefor.” 
Judgment was accordingly entered in favor of Keller against 
McCreery, for recovery of the possession of said land and premises, 
together with his costs and disbursements. Under that judgment 
Keller was put in possession of the land; and, being in possession, 
he sold and conveyed the same on the llth of October, 1874, to 
Frederick Fuller, the then husband of the present defendant, who 
who entered into possession under his deed, and continued to reside 
on the land until his death in July, 1876, since which time his widow, 
defendant in this case, has continuously, down to the commencement 
of this action, on October 28, 1879, occupied the land, cultivating 
the same within a substantial inclosure. 

It will be observed that the issues in that action involved the va- 
lidity of the original selection of the land by the State, and of the 
subsequent proceedings with reference to it, which culminated in the 
certification of the land over to the State, and the issuance of the 
_— to the State, but also the validity of the original entry on the 
and by the defendant, as a qualified pre-emptor, and the subsequent 
proceedings taken by him to pre-empt thesame. These things being 
in issue were all necessarily determined by the judgment in favor 
of the plaintiff. No question can arise as to whether that judgment 
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was correct or erroneous. Standing as it does as the judgment of a 
court of competent jurisdiction, unappealed from and unreversed, it 
is decisive of the rights of the parties to the subject-matter or the ac- 
tion whether it was right or wrong. Where issues are made in a 
case and decided, whether with or without trial, the judgment 1s con- 
clusive between the same parties, in any. subsequent action for the 
same cause, as to all questions which were directly involved within 
the issues made, and which were, or might have been, presented and 
decided (Le Guen vs. Governor, 1 Johns. Cas., 436; Steckton vs. Ford, 
18 How., 418; Mallony vs. Horan, 49 N. Y., 14; McClurg vs. Condit, 
27 Minn., 45); and such questions cannot be again contested between 
the same parties in the same or any other court. (Hopkins vs. Lea, 
6 Wheat., 109; Russell vs. Place, 94 U. S., 606.) As a res adjudicata 
the judgment is binding on al] tribunals and conclusive between the 
parties and those deriving title under them, as to the validity of the 
certification of the land over to the State, and of the patent thereto 
issued by the United States to the State, and of the patent granted 
by the State to Keller upon which the judgment was founded. By 
the certification and patent the title to the land passed from the 
United States to the State of California. (Grinnell vs. R. R. Co., 103 
U. S., 742.) Thereafter the authorities of the United States were 
without jurisdiction over it. The title which had vested in theState, 
and passed from the State to Keller, the plaintiffin judgment, could 
not be divested, except by judicial proceedings to cual or rescind 
the patent for fraud, mistake, or misconstruction of the law under 
which it was issued. (O’Connor vs. Frasher, 56 Cal., 499, and cases 
cited.) No executive officer of the United States had authority to 
recall or rescind the patent, or to issue one to another party for the 
same tract. (Moore vs. Robbins, 96 U. S., 530.) The proceedings 
taken by McCreery in the Land Department of the United States, 
which culminated in a patent to him for the same land, subsequent 
to the acquisition of the title by the State, and to the judgment 
against him founded upon that title, were therefore void, and con- 
ferred upon him no title. 

It follows that the judgment and order must be reversed and the 
cause remanded, with direction to the court below to enter judgment 
for defendants. 

McKEE, J. 
McKINSTRY, J. 


I concur in the judgment. 


Concurring Opinion. 


I concur in the judgment, on the ground that the judgment in 
Keller vs. McCreery is conclusive against the plaintiff and determi- 
native of the cause in favor of Fuller, who derives title under Keller 
by conveyance subsequent to the rendition of the judgment above 


mentioned. 
THORNTON, J. 


I concur in the judgment and opinion of Mr. Justice Thornton. 


MORRISON, C. J. 
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159 Order Denying Rehearing. 
In the Supreme Court of the State of California. 


McCREERY 
v. 8026. 
FULLER. 


Febr’y 2, 1883. Filed petition for rehearing in bank. ae 


Title of Court and Cause. 
Febr’y 12, 1883. Petition for rehearing denied by the court. 


160 Bond on Writ of Error. 
In the Supreme Court of the United States. 


Rurvus McCreery, Plaintiff in Error, 
v8. 
Mrs. E. A. Futter and J. C. HASKELL, Defendants in Error. 


Know all men by these presents, that we, John Schumacher and 
Frank Toal, residents and freeholders of Los Angeles city and 
county, State of California, are held and firmly botind unto Mrs. 
E. A. Fuller and J. C. Haskell, defendants in error herein, in the 
sum of five hundred dollars ($500) lawful money of the United 
_ States of America, to be paid to the said Mrs. E. A. Fuller and J 

C. Haskell, their heirs, executors, or administrators, to which pay- 
ment well and truly to be made, we bind ourselves and each of us 
jointly and severally, and our and each of our heirs, executors, and 
administrators, firmly by these presents. Sealed with our seals. 

Dated this 19th day of February, A. D. 1883. 
161 Whereas said Rufus McCreery, plaintiff in error herein, 
has prosecuted a writ of error to the Supreme Court of the 
United States to reverse the judgment rendered by the supreme 
court of the State of California in the cause entitled Rufus Mc- 
Creery against Mrs. E. A. Fuller and J. C. Haskell (No. 8026): 

Now, therefore, the condition of this obligation is such, that if the 
above-named plaintiff in error shall prosecute his said writ of error 
to effect, and answer all damages and costs, ; if he shall fail 
to make good his plea, then this obligation shall be void ; otherwise, 


to remain in full force and virtue. 
JOHN SCHUMACHER. 
FRANK TOAL. 


Signed, sealed, and delivered in presence of— 
WILL D. GOULD. 
JOHN T. GAFFEY. 


Unitep STATES OF AMERICA, 
State and District of California, 


John Schumacher and Frank Toal, being duly sworn, each 
162 for himself, deposes and says: That he is a resident and house- 
holder in said district of California, and is worth the sum of 


a 


mie d gE hs ca he . aus 
Wn? Gabi = Nee ee bars ried %, a 

“ Ry eer ae ate Ape Se a Pa Mls ads ! Ment 
Page ee gee ACRE cGy TREE Wy ET RE 


sees aU ainY oe 
Clerk’s Certificate. 
In the Supreme Court of the State of California. 
Rurvus McCreery, Plaintiff in Error, 


v. 
Mrs. E. A. Futuer and J. C. Hasxext, Defendants in Error. 


I, John W. McCarthy, clerk of the supreme court of the State of 
California, do hereby certify that the foregoing 164 pages, numbered 
from 1 to 164, both numbers inclusive, contain a full, true, and cor- 
rect transcript of the proceedings in the cause above entitled, and 
that the same together constitute the return to the annexed writ of 


error. é 4 
Witness my hand and the seal of the said-supreme court, this 30th 


day of June, 1883. 
[SEAL. ] JNO. W. McCARTHY, Clerk, 
By JNO. KILSBY, Deputy Clerk. 


Endorsed on cover: California supreme court. No. 578. Rufus 
McCreery, plaintiff in error, vs. Mrs. E. A. Fuller and J. C. Haskell. 
Filed 17th September, 1883. 
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S. E. A. FULLER ET AL. 


eo 


RUFUS McCREERY, 
Plaintiff in Error, 


vs. 


No. 578. 


Mrs. E. A. FULLER AND J. C. 
HASKELL, : ; 


Defendants in Error. * : 


Answer of Plaintiff in Error to Motion to Dismiss for 
Want of Jurisdiction. 


GEO. F. EDMUNDS, 
WILLIAM J. JOHNSTON, 
Attorneys for Plaintiff in Error. 


WASHINGTON, D. C. 


C. W. Brown, PRINTER, 923 F STREET, 
1884. 


08 Oy G04 00 ag O94 Oy 9% 18 CER RIE 0 HON GOO HRS tt OH Hy GHO Own g HONE e ME gt Ft FN Hts Oe GR On ng HOH NEE GEST ERG Goes 28 A HERO Ms FeO He Hn N eG GHENT Te ORE OH tn 


: 
Joos seen, sceeengaeeson. sees 
» “a yh 


Inthe Supreme Court of theGnited States 


October Term, A. D. 1884. 


RUFUS McCREERY, 


PLAINTIFF IN ERROR, 


U8. > No. 578. 
Mrs. E. A. FULLER ann J. C. HASKELL, 


DEFENDANTS IN ERROR. 


In Error to the Supreme Court of California. ae 


ee 


Answer of Plaintiff in Error to Motion to Dismiss for 
Want of Jurisdiction. 


This motion to dismiss ought not to be granted. 


I. 


¢ It appears affirmatively by the record and judgment that 
a federal question was raised and presented to the Supreme 
Court of the State of California for its decision, and also 
ed that the question was decided. (See opinion of McKee, J., 
. and concurrence of McKinstry, J., in the judgment. Record, 
oA pages 68, 69, 70.) 
a In this judgment both branches of the defense of defen- 
dant in error “res adjudicata” and “equitable” were discussed 
and decided, the equitable defense embracing the federal 
question. 

Two of the justices of the Supreme Court of California, 
Thornton, J., and Morrison, C.J., concurred in the judgment 
on the grounds of “ res adjudicata ” alone. 

Thus, while four justices concurred in the judgment, only 


two deemed the matter of res adjudicata determinative of — 
the issue in the case. 


II. 


Federal questions were raised, as will appear by the 
record, and presented to the Supreme Court of the State of 
California for its decision, and the decision of those ques- 
tions was necessary to the judgment rendered. 

The record shows that subsequent to the determination of 
the questions claimed as “res adjudicata” in this case, the 
plaintiff in error acquired a new title (a patent) under the 
pre-emption proceedings. 

This new title was never in issue, and could never have 
been put in issue, because it did not exist either in Jaw or 
equity. : 

The Supreme Court of the State of California has decided | 
over and over again that a pre-emptor has no rights that : 
can be successfully urged against a paper title; the doctrine 
of the Supreme Court being that the bare right of pre-emp- 
tion does not place the possessor in privity with the para- 
mount source of title to raise the questions decided by the 
court as “ res adjudicata.” 

The filing of a declaratory statement does not confer a 
vested right, and that is all McCreery had. ° 

To decide at one time that the plaintiff in error had no 
such privity with the source of title as to be able to defend 
and therefore eject him from the land, and afterwards, hav- 
ing new paper title, to say that the former judgment in 
ejectment is res adjudicata, does not satisfy justice, and will 
not be permitted to hide important questions and bury 
sacred rights. The Supreme Court of California has decided 
that the doctrine of res adjudicata cannot be invoked in the 
following paralell cases: 


Valentine vs. Mahoney, 37 Cal., 396. 


Mahoney vs. Van Winkle, 33 Cal., 458. ( 


Larrabee vs. Selby, 52 Cal., 507. 
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The judgment in favor of Keller against McCreery in the 
action of ejectment was rendered in September, 1874. (Rec- 
ord, page 10, finding X VI.) 

Afterwards and on the 10th of October, 1879, McCreery 
obtained patent for the land from the United States. (Rec- 
ord, page 10, finding XIII.) 

The decision of the Supreme Court of California, there- 
fore, that the judgment of 1874 was a bar to a trial of the 
merits, was a judgment that subsequent title acquired by 
patent from the United States to the land in question, must 
be overturned because of a prior adjudication. 

It is submitted that in such a case the question of res 
adjudicata is not a question of general law, but is indissolubly 
associated with a decision on the strength of the patent it- 
self, as clearly so as if, in the old action, neither party had 
claimed any title from any source, and one had forcibly ex- 
pelled the other from possession and afterwards one of them 
had obtained a valid patent for the land. In such a case 
the res adjudicata principle certainly could not apply so as to 
prevent this court from protecting the patent title. 

The decision of the court below in this case was that the 
patent title of McCreery could not be upheld on account of 


’ an adjudication prior to the existence of the patent, and it 


was therefore merely giving a reason for overthrowing the 
patent, which patent had never been, and could not possibly 
have been, drawn in question in any court. 

It is believed that the doctrine of res adjudicata has never 
been extended to a case like this. 

To uphold such a doctrine would deny to this court the 
power to protect titles derived from the United States, the 
parties to which had never submitted them to the adjudica- 
tion of any State court, and its monstrous injustice is ap- 
parent. 

We ask that the motion may be denied. 


GEORGE F. Epmunps,. 
WILuiAM J. JOHNSTON, 
Atth’s for Plaintiff in Error. 
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FLILAWD_ 
NOV 10 1886 


JAMES H. McKENNEY. 


G2 
nia Court of the Bite States. 


October Term 1886.—No. 46. 


Be, 


tip, 
—_— 


RUFUS McCREERY, Puatntirr 1n Ernor, 
vs. 


Mrs. E. A. FULLER anp J.C. HASKELL. 


<i. 
<>" 


Error to the Supreme Court of the State of Cali- 
fornia. 


-~  & 


—_—" 


Points for the Plaintiff in Error. 


—_—— 
— 


I. 


This case is entirely different from the case of Frasher v. 
O’Connor (115 U. S., p. 102). In that case it was held 
that a claimant under the pre-emption laws whose right 
had not been recognized by the United States could not 
hold against a claimant under the State to which the land 
had been listed by the officers of the United States, and 
whose action had not in any way been called in question 
other than by this private claimant. And it was also held 
that the pre-emption claimant could not draw into question 
any irregularities which the authorities of the United States 
and those of California did not choose to call in question. 

But in the Frasher case it was distinctly held that the 
officers of the United States might call in question the 
matter whether the State possessed the right to claim the 
land under the grant to it, and whether the land was sub- 
ject to selection by its agents. 

In the case at bar the State trial court found as facts 
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that the first claimant under the State claims through an 
application by Ransom, the locating agent, on 22d April, 
1868, as lieu land for a supposed failure of the school grant 
of the sixteenth and thirty-sixth sections; that at that date 
the land in respect of the loss of which the land in question was 
claimed was, and continued to be until the commencement 
of this action, “ within the exterior surveyed limits of the 
Rancho San Jacinto Viejo, a valid Mexican grant, the 
final survey of which grant had not yet been made at the 
commencement of this action.” (Rec., p. 8, paragraphs 6 
and 7.) It was also found that, in consequence of the 
selection of the land in question under such circumstances, 
the Secretary of the Interior inadvertently and by mistake 
surveyed and listed the land in question to the State of 
California in lieu of said quarter section before mentioned, 
. which it had not then appeared was lost to the State. 

It appeared, also, that the land in question was not when 
such selection was made, nor when the pre-emption claim- 
ant settled on it, fully freed by a final and approved sur- 
vey from the exterior limits of the Rancho Sausal Redondo. 
(Rec., p. 9, paragraph IX.) 

It further appeared that the plaintiff settled on the land 
in question as a lawful pre-emptor on 21st December, 1869, 
and filed his declaratory statement 28th November, 1871, 
four days after the land in question had been finally. sepa- 
rated from the Rancho grant. 

It further appeared that the plaintiff was a proper pre- 
emption settler; that he settled on the land in good faith 
as such, and performed every act that the law required for 
&@ pre-emptioner to do; that, under due proceedings, the 
plaintiff obtained a putent for the land on the 10th Octo- 
ber, 1879. (Rec., p. 10, paragraph XIIL) 

It further appeared that the whole matter of the ille- 
gality of the listing of the land to the State of California 
and the regularity and propriety of the plaintiff’s pre-emp- 
tion claim was duly contested before the Secretary of the 
Interior, in which contest the State of California and all 
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parties in interest were represented, and upon which hear- 
ing the Secretary of the Interior held that the listing of the 
land to the State of California was illegal and irregular, 
and the listing was vacated, and a patent issued to the pre- 
emption claimant. 

In this state of things, it is submitted that the plaintiff's 
pre-emption settlement and claim was perfectly legal and 
regular when it was commenced, and he in possession at 
the final survey, and that at that time the State of California 
had no title to the land whatever. 

It is clear that the right of the State to select lieu lands 
could only exist in respect of lands which, at the time of 
such selection, had been lost under the school grants, which 
was not this case; and, secondly, it is clear that the right 
of the State to select land must be confined to those that - 
were open to settlement, as the selected land was not at . 
that time, as it had not been separated from the Sausul 
Redondo grant. At the moment when the separation 
occurred the plaintiff was in possession as a lawful pre- 
emptor, and pursued his rights to a final patent grant, 
obtained upon due consideration. To overthrow this pre- 
emption, therefore, it must be held that the illegal and 
erroneous certificate to a State cannot be rectified or re- 
called by the administrative offices of the United States, 
and that the State gets a good title out of the illegal and 
unauthorized act of its own agents and the officers of the 
United States. 


II. 


The Supreme Court of California was mistaken in sup- 
_ posing (Rec., p. 70) that the United States had ever issued 
any patent to the State of California. The Record shows 
(pp. 13 and 14) that all that took place was the ordinary 
certification and listing, which, as bas been already shown, 
was entirely without authority of law, and which was re- 
called on full bearing as svon as the matter was brought 
to the attention of the Department. 
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IT. 


The court. below appeared to put its principal ground of - 
decision upon the force of a judgment in ejectment against 
the plaintiff in favor of the party claiming under the State. 

At the time of the rendition of this judgment. the cer- 
tificate and listing to the State stood uncancelled, and the 
plaintiff had not obtained his patent or completed his pre- 
emption proofs. 

The judgment was by consent. (Record, p. 17.) 

Nothing, therefore, was drawn in question or decided, 
except the simple fact that the present plaintiff was, 
through his own consent, to be turned out of possession 
by the claimant in the State suit. No such judgment is 
an estoppel on any question in the pending controversy. 
The very case of Russell v. Place, 94 U.S., p. 606, relied 
upon in the opinion of the Supreme Court of California, 
demonstrates the correctness of this proposition. | 

Besides this, in the judgment by consent there was, of 
course, no trial and no proofs, and, for aught that appears | 
in the. Record, the plaintiff therein might have recovered 
on the simple ground that he was the lessee of the present 
plaintiff, and that his term had not expired, or on any 
number of other grounds that would have no relation to 
2 the question now involved. But it is enough to say that 
~ the court in which the consent ejectment judgment was 
3 entered was not called upon, either by pleadings or proofs 
or consent of parties, to determine on the validity of the 
title depending upon a state of circumstances that did not 
then exist, and which, of course, could not then have been 
put in proof had the case gone to a contest. 

It is submitted, therefore, with some confidence that 
this one of many wronged settlers has strictly legal, as 
well as equitable, grounds on which he may demand the 
protection of his bomestead in this court. 


- QGgo. F. Epmunps, 
Of Counsel for the Plaintiff in Error. 
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Ill. 


The court below appeared to put its principal ground of 
decision upon the force of a judgment in ejectment against 
the plaintiff in favor of the party claiming under the State. 

At the time of the rendition of this judgment the cer- 
tificate and listing to the State stood uncancelled, and the 
plaintiff had not obtained his patent or completed his pre- 
emption proofs. 

The judgment was by consent. (Record, p. 17.) 

Nothing, therefore, was drawn in question or decided, 
except the simple fact that the present plaintiff was, 
through his own consent, to be turned out of possession 
by the claimant in the State suit. No such Judgment is 
an estoppel on any question in the pending controversy. 
The very case of Russell v. Place, 94 U.S., p. 606, relied 
upon in the opinion of the Supreme Court of California, 
demonstrates the correctness of this proposition. 

Besides this, in the Judgment by consent there was, of 
course, no trial and no proofs, and, for aught that appears 
in the Record, the plaintiff therein might have recovered 
on the simple ground that he was the lessee of the present 
plaintiff, and that his term had not expired, or on any 
number of other grounds that would have no relation to 
the question now involved. But it is enough to say that 
the court in which the consent ejectment judgment was 
entered was not called upon, either by pleadings or proofs 
or consent of parties, to determine on the validity of the 
title depending upon a state of circumstances that did not 
then exist, and which, of course, could not then have been 
put in proof had the case gone to a contest. 

It is submitted, therefore, with some confidence that 
this one of many wronged settlers has strictly legal, as 
well as equitable, grounds on which he may demand the 
protection of his bomestead in this court. 


Gero. F. EpMunps, 
Of Counsel for the Plaintiff in Error. 
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_ This cause was originally commenced in the State District 
Court of the Seventeenth Judicial District, in the County of 
Los Angeles, and State of California. 

It was in ejectwwent for the southeast quarter of section 
fourteen, in township two, south of range fourteen west, 
San Bernardino meridian. | 

The record shows that the disputed premises were selected 
on the 22d of April, 1868, by the State of California, in part 
satisfaction of her indemnity school grant. Such selection 
was approved by the Secretary of the Interior November 
24, 1871, and the land was thereupon duly listed to the 
State. On the 21st December, 1871, the State issued a 
certificate of purchase therefor, paid in full, to one M. 
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Keller, and on the 4th March, 1874, the State patented the 
tract to said Keller, through whom defendants in error de- 
rive title. 

McCreery, the plaintiff in error here, claims to have set- 
tled upon above tract December 21, 1869, under the general 
pre-emption laws; to have filed his declaratory statement 
therefor November 28, 1871, and to have secured a patent 
from the United States on the 10th of October, 1879. 

Claiming to be the owner in fee, Keller, on the 24th of 
April, 1874, commenced an action of ejectment against 
McCreery in the District Court of the Seventeenth Judicial 
District. (Record Print, p. 15.) In his answer McCreery 
denied the ownership of Keller, and affirmatively alleged 
that the State title sued upon by Keller was void because of 
alleged irregularities and violations of law in the selection, 
and because of fraud and misrepresentation in the procure- 
ment of the approval and certification thereof. He further- 
more alleged that by reason of his settlement on the land as 
a qualified pre-emptor, and of his filing his declaratory state- 
ment therefor of his open, notorious, and adverse possession, 
and of his making permanent improvements thereon of great 
value under claim of title by virtue of his pre-emption right, 
he was entitled to the possession of the disputed premises. 
(Record Print, PP- 16 and 17.) 

Upon these issues the parties to the action stipulated 
(Record Print, p. 17) as follows : 


“In the District Court of the Seventeenth Judicial Dis- 
“ trict, State of California, in and for the County of Los 
* Angeles. 
‘“ Matrsew Keer, Plaintiff, 
“ against Complaint in Ejectment. 
“ Rorus MoCrggry, Defendant. 


“ In this action it is stipulated that judgment may be en- 
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“ tered of this date for the plaintiff for the possession of the 
“‘ premises described in the complaint herein, but without 
“ any rents and profits or damage for the withholding the 
“same. Execution is to be stayed on this judgment for 
“ sixty days, within which time said defendant may, with- 
“ out molestation, remove any buildings or other improve- 
“ ments from said premises for his own use without further 
‘* compensation therefor. | 
“ Los Angeles, June 30, 1874. 
“ M. KELLER. oe 
“ By BRUNSON & HUDSON, 
“ He Alt’ ys. 


«§. C. HUBBELL, 
“ Defrts Atty.” 


“ Filed July 2, 1874. 


Accordingly, and on same date, final judgment (Rec- 
ord Print, p, 18) was entered in favor of Keller against 
McCreery for the recovery of the possession of said prem- 
ises, together with his costs and disbursements. Under said 
stipulation and judgment McCreery removed his buildings 
and improvements, received back moneys paid by him for 
taxes, and delivered to Keller possession of the disputed 
premises. : 

Being thus in possession, Keller, on October 11, 1874, 
sold and conveyed the premises to Frederick Fuller, who 
entered into possession under his deed, and resided thereon 
until his death in July, 1876. Since his death his widow 
(the defendant in error here) has continuously occupied and 
cultivated the land. 

Five years later, viz., October 28, 1879, McCreery 


‘ commenced the present suit in ejectment. It is to recover 


possession of the same tract of land from the same party or 
his privies, and upon allegation of the identical matters put 
in issue and decided by the final judgment rendered in 
1874. 
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By way of separate defence, the defendant Haskell dis- 
claimed interest in his own right, and alleged that he was 
in possession of the premises as the agent and employé of 
the defendant, Mrs. E. A. Fuller, and not otherwise. (Rec- 

ord Print, p. 2.) 
Amongst other defences, Mrs. E. A. Fuller set up the 
former judgment in the suit of Keller against McCreery, and 


(Record Print, p. 4)— 


“ This defendant pleads said judgment and said action as 
“res adjudicata, and further fF a that this defendant is 
“the successor in interest of plaintiff in said action, and 
“has been in the actual possession of said premises since 
“‘ October 16, 1874.” 


The State District Court gave judgment for plaintiff 
upon the merits, and defendant appealed to the Supreme 
Court of the State. The case was first heard before a 
department of that court, and then before the court in 
banc. After the first argument before the court in bane, 
the following order was made, viz., (Record Print, pp. 67 
and 68 :) 


“In the Supreme Oourt of the State of California. 


‘ MoCrEEry 
6 v. 8026. 
‘“ FULLER. 


“1882, July 28. Ordered, That the submission of this 
“case be and the same is set aside, and that the case be 


“‘ placed on the calendar for re-argument upon the question | 


“whether or not the judgment in Keller vs. McCreery is a 
“‘ bar to this action.” 


Pursuant to this order, the case was reargued solely upon 
the question of res judicata ; and thereafter the following 
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opinion and judgment of the Court was rendered, viz., 
(Record Print, pp. 68, 69, and 70 :) 


“ Judgment. 


“In the Supreine Court of the State of California. In Banc. 


““R McCreery, Respondent, 
oy, No. 8026. 
“Mrs. E. A. Fuser, et al., Appellants. 


“On Appeal from the Superior Court in and for the County 
“ of Los Angeles. | 


“ January 131n, 1883. 
‘‘ And now at this day, this cause being called, and having 
“ been heretofore submitted and taken under advisement, 
“ and all and singular the law and premises having been 


‘“‘ fully considered, the opinion of the Court herein .is de- 
“ livered by McKee, J.~ “ 


‘‘ T concur in the judgment. : 
“ McKINSTRY, J. 


“ Concurring opinion by Thornton, J. 
“1 concur in the judgment and opinion of Mr. Justice 


“ Thornton. 
“ MORRISON, C. J.” 


“ Whereupon it is adjudged and decreed by the court 
“ that the judgment and order of the Superior Court in and 
“ for the County of Los Angeles in the above-entitled cause 
“ be, and the same are hereby, reversed, with costs, and the 
‘“ cause remanded, with direction to the Court .below to enter 
“ judgment for defendants. | 


“© Opinion. 
“In bank. Filed January 13, 1883. 


66 ag, bx o. 8026. 
“ FULLER, 


“ This case arises out of an action of ejectment. From 
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“ the record of the case it appears that the demanded prem. 
“ ises were selected by the State of California on the 22d of 
“ April, 1868; that on the 29th of December, 1869, the 
“ plaintiff, McCreery, entered upon them and filed his de- 
“ claratory statement in the proper United States Land Office 
“on the 28th of November, 1871. But on the 24th of 
‘© November, 1871, the Secretary of the Interior of the 
‘“ United States had approved the selection which had been 
“ made by the State; and the United States, by patent of 
“ that date, conveyed the land to the State. After obtain- 
“ing the patent the State sold the land to one M. Keller, 
‘and issued to him a certificate of purchase for the same, 
“ which was afterwards confirmed by an act of the Leyis- 
“ lature, entitled ‘An act for the relief of purchasers of 
‘‘¢ State lands,’ approved March 27, 1872, and on the 4th 
‘of March, 1874, Keller obtained from the State a patent 
“ for the land. : 

“ Claiming to be owner in fee, Keller, on the 24th of 
“ April, 1874, commenced an action of ejectment against 
“ McCreery to recover possession. By his answer to the 
‘ complaint in that action the defendant denied the owner- 
‘‘ ship of Keller, and aftirmatively alleged that the patent 
“‘ issued to the plaintiff by the State of California, and un- 
‘“ der and by virtue of which his pretended title to the land 
‘“‘ in controversy is set up and maintained, was obtained by 
‘‘ fraud and misrepresentation, and that the defendant had, 
‘on the 21st day of December, 1869, entered on the land 
“ as a qualified pre-emptor, and on or about the 28th of 
‘“ November, 1871, filed in the Land Office of the district 
‘“ in which the land was situated, his declaration of inten- 
“ tion to preempt said land, and that he was entitled to the 
“‘ possession of the same. 

“Upon these issues the parties to the action stipulated, 
“ on the 30th of June, 1874, ‘ that judgment may be entered 
“< of this date for the plaintiff for the possession of the 
“*< premises described in the complaint herein, but without 
““* any rents and profits or damage for the withholding the 
““* same. Execution is to be stayed on this judgment for 
““< sixty (60) days, within which time the defendant may, 
‘“** without molestation, remove any buildings or other im- 
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“¢¢ provements from said premises for his own use, without 
‘“‘¢ further compensation therefor.’ Judgment was accord- 
“ ingly entered in favor of Keller against McCreery for 
“ recovery of the possession of said land and premises, 
“ together with his costs and disbursements. Under that 
“ judgment Keller was put in possession of the land, and, 
‘“‘ being in possession, he sold and conveyed the same on the | 
*“ 11th of October, 1874, to Frederick Fuller, the then hus- 
“ band of the present defendant, who entered into posses- 
‘ sion under his deed, and continued to reside on the land 
‘ until his death, in July, 1876, since which time his widow, 
‘“ defendant in this case, has continuously, down to the com- 
“ mencement of this action, on October 28, 1879, occupied 
‘‘ the land, cultivating the same within a substantial inclosure. 
‘It will be observed that the issues in that action involved 
“ the validity of the original selection of the land by the 
‘“‘ State, and of the subsequept proceedings with reference 
“to it, which culminated in the certification of the land 
“ over to the State and the issuance of the patent to the 
‘ State, but also the validity of the original entry on the 
“land by the defendant, as a qualified pre-emptor, and the 
“ subsequent proceedings taken by him to pre-empt the 
“same. These things being in issue were all necessarily 
“ determined by the judgment in favor of the plaintiff... No 
‘¢ question can arise as to whether that judgment was cor- 
“ rect or erroneous. Standing as it does as the judgment 
“of a Court of competent jurisdiction, unappealed from 
“ and unreversed, it is decisive of the rights of the parties 
‘“ to the subject-matter or the action whether it was right or 
“ wrong. here issues are made in a case and decided, 
‘¢ whether with or without trial, the judgment is conclusive 
‘“ between the same parties, in any subsequent action for 
‘the same cause, as to all questions which were directly © 
‘involved within the issues made, and which were, or might 
“ have been, presented and decided. (LeGuen vs. Governor, 
‘1 Johns. Cas., 436; Stockton vs. Ford, 18 How., 418; 
‘© Mallony vs. Horan, 49 N. Y., 14; McClurg ve. Condit, 
‘© 27 Minn., 45.) And such questions cannot be again con- 
“‘ tested between the same parties in the same or any other 
‘“ Court. (Hopkins 7s. Lea, 6 Wheat., 109; Russell ve. 


“ Place, 94 U. S., 606.) As a res adjudicata the judgment 
“is binding on all tribunals, and conclusive between the 
‘“ parties and those deriving title under them, as to the va- 
“: fiaity of the certification of the land over to the State, and 
“-of the patent thereto issued by the United States to the 
“ State, and of the patent granted by the State to Keller 
“ upon which the judgment was founded. By the certifica- 
‘‘ tion and patent the title to the land passed from the United 
‘“‘ States to the State of California. (Grinnell vs. R.R. Co., 
“103 U.S., 742.). Thereafter the authorities of the United 
“ States were without jurisdiction over it. The title which 
had vested in the State and passed from the State to Kel- 
“ ler, the plaintiff in judgment, could not be divested, except 
‘“‘ by judicial proceedings to cancel or rescind the patent for 
‘“ fraud, mistake, or misconstruction of the law under which 
“it was issued. (O’Connor vs. Frasher, 56 Cal., 499, and 
“ cases cited.) No executive officer of the United States 
“had authority to recall or rescind the patent, or to issue 
“ one to another party for the same tract. (Moore vs. 
‘Robbins, 96 U. 8.,-530.) The proceedings taken by 
‘© McCreery in the Land Department of the United States, 
“ which culminated in a patent to him for the same land, 
‘“S subsequent to the acquisition of the title by the State and 
“to the judgment against him founded upon that title, 
‘“‘ were, therefore, void, and conferred upon him no title. 

“ It follows that the judgment and order must be reversed 
“and the cause remanded, with direction to the Court below 
“to enter judgment for defendants. 


“MoKEE, J. 
“ McKINSTRY, J. 


“ T concur in the judgment. 


“ Concurring Opinion. 


“T concur in the judgment, on the ground that the judg. 
“ment in Keller vs. McCreery is conclusive against the 
" = and determinative of the cause in favor of 
“Fuller, who derives title under Keller by conveyance 
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“subsequent to the rendition of the judgment above men- 


“ tioned. 
“THORNTON, J. 
“Tconcur in the judgment and opinion of Mr. Justice 


‘¢ Thornton. 
“ MORRISON, C. J.” 


To test the correctness of this judgment, this case has 
been brought to this court on writ of error. 

Section 2, Article 6, of the present constitution of the 
State of California, adopted in 1879, provides, inter alia, 
as to judgments by the Supreme Court of the State, that— 


“The concurrence of four justices present at the argu- 
“ ment shall be necessary to pronounce a judgment in bank ; 
“but if four justices, so present, do not concur in the 
“judgment, then all the justices qualified to sit in the 
“cause shall hear the argument, but to render a judgment 
“a concurrence of four judges shall be necessary. In the 
‘‘ determination of causes, all decisions of the Court in bane 
“or in Departments shall be given in writing, and the 
“ grounds of the decision shall be stated.” 


ARGUMENT. 


No Federal question was decided in this case by the Su- 
preme Court of California, nor was the decision of any 
Federal question necessary to the judgment rendered. Yet 
that must be the affirmative showing upon the record in 


order to give this Court jurisdiction. 


Murdock vs. City of Memphis, 20 Wall., 636. 


The State Supreme Court sustained the defence of res 
adjudicata, and its judgment, now here for review, in favor 
of Mrs. Fuller, was put on that ground alone. It appearing 
in the judgment of that Court that the pleadings in the 
former case of Keller vs. McCreery were sufficient to put 
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in issue the identical matters between the same parties that 
were put in issue in the pending suit, and that these matters 
were determined in such former suit, the judgment therein 
having been unappealed from and unreversed, and whether 
it was right or wrong as an original question, was decided 
to be a bar to the present action. The decision which this 
Court is asked to review, then, simply involves the legal ef- 
fect of a judgment set up in bar. That is a question of 
general law, as to which the decision of the State Court is 
not reviewable here. 

Chouteau and another vs. Gibson, (111 U. 8., 200,) is de- 
cisive upon this point. Upon a precisely analogous case it 
was therein held that— 


“The present record shows that Chonteau and Maffit 
“ began this suit against Gibson in the Circuit Court of St. 
“ Louis County, Missouri, to obtain a conveyance of certain 
“ lands which they claimed that he held in trust for them. 
‘“ Among other defences, Gibson set up a judgment in his 
“ favor in a suit brought by him against Chouteau and 
“¢ Maffit to recover the possession of the lands, in which, as 
‘“‘ he alleged, the identical matters presented in this case 


‘“‘ were directly passed upon and adjudicated between the 


‘“‘ parties. It is conceded that the State Supreme Court in 
‘“‘ deciding the case sustained this defence, and rendered the 
‘‘ decree now here for review in favor of Gibson on that 
“ ground alone, without considering any of the other ques- 
“ tions involved. (Chouteau vs. Gibson, 76 Missouri, 38.) 
Such being the case, it is clear we have no jurisdic- 
“tion. The legal effect of the judgment set up in bar is a 
“ question of general law, as to which the decision of the 
“ State Court isnot reviewable here. The Federal questions, 
“if any there were in the case, lay behind this defence, 
“and could not be reached until it was out of the way. 
‘* The question presented by the defence was not whether a 
“ Federal right had been properly denied by a former judg- 
“ ment, but whether the right had been once judicially deter- 
‘“‘ mined so as to become res judicata between the parties. 


one presenting and the other not presenting a Federal ques- 
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“ ‘Whether an equitable title could be set up in bar of the 
“ action at law brought by Gibson, the holder of the legal 
“ title, to recover possession, is a question of State law 
“ upon which the judgment of the State Court is conclusive. 
‘‘ The same is true of the question whether the pleadings 
‘‘ in the former action were such as to present the equitable 
‘“‘ defence in proper form for final adjudication. The Court 
“ below has decided that the pleadings were sufficient ; that 
“ the equitable defence could be made, and that the judg- 
‘¢ ment in that action in favor of Gibson was, in its legal effect, 
“a judgment that Chouteau and Mafiit had no title to the 
“land in controversy. Consequently that judgment was a 
‘ bar to this action, and precluded the Court below as well as 
“ this Court from reopening the original litigation and con- 
‘ sidering again the questions that were put at rest between 
“ the parties by the decision in their former suit. It is ap- 


_“ narent, therefore, that no Federal question which there 


‘¢ may have been in the case was decided by the State Court, 
“ and that the decision of such a question was not neces- 
“ sary to the final decree rendered. Without determining 


_ © whether, if the former judgment had not been a bar to 


“ the action, there were questions in the case that might 
“ have given us jurisdiction, we grant the motion to dis- 
‘* miss.” 


It may, however, be claimed that the State Supreme 
Court also decided that the second patent issued to McCreery 
in 1879 was void, because the prior conveyance of legal 
title to the State being outstanding and judicially uncan- 
celed, the Executive officers of the United States, and on 
authority of Moore vs. Robbins, (96 U. 8.,530,) were with- 
out authority to issue a second patent to another party for 
the same tract. 

If this were true, it would not confer jurisdiction. The 
case would then fall within the rule laid down in Jenkins, 
assignee, vs. Loewenthal and another, (110 U.S., 222.) It 
was therein held that where two defences were interposed, 


oe: 
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tion, either of which, if sustained, constituted a complete 
defence, and where the State Court gave judgment for de- 
fendant on both defences, this Court would affirm the judg- 
ment below without considering the Federal question. 

Murdock vs. City of Memphis, (20 Wall., 590,) was therein 
cited as sustaining this practice. 

But this claim is not true. Under the clause of the con- 
stitution of the State of California, cited supra, a concur- 
rence of four Judges was necessary to render a judgment in 
the State Supreme Court. The opinion was delivered by 
McKee. J., and covered both the question of res adjudicata 
and of the want of authority to issue the second patent. 

McKinstry, J., concurred in the judgment, but Thornton, 
J., and Morrison, C. J., concurred in the judgment “ on the 
“ ground that the judgment in Keller vs. McCreery is con- 
“ elusive against the plaintiff and determinative of the cause 
“in favor of Fuller, who derives title under Keller by con- 
“ veyance subsequent to the rendition of the judgment above 
“ mentioned.” 


Record Print, p. 70. 


It follows that the requisite concurrence of four Judges 
was only upon the question of res adjudicata. Hence that 
was the sole point decided, and same is not reviewable 
here. 

We ask that our motion may be granted. 

A. T. BRITTON, 
J. H. MoGOWAN, 
A. B. BROWNE, 


Attorneys for Appellee. 


Inthe Supreme Court of the Anitcd States. 


October Term, 1886. 
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THE CASE. 


This cause was originally commenced in the State District 
Court of the Seventeenth Judicial District in the County 
of Los Angeles, and State of California. 

It was an ejectment for the southeast quarter of section 
fourteen, in township two, south of range fourteen west, 
San Bernardino meridian. 

The record shows that the disputed premises were selected 
onthe 22d of April, 1868, by the State of California, in part 
satisfaction of her indemnity school grant. Such selection 
was approved by the Secretary of the Interior November 
24, 1871, and the land was thereupon duly listed to the 
State. On the 21st December, 1871, the State issued a 
certificate of purchase therefor, paid in full, to one M. 
Keller, and on the 4th March, 1874, the State patented the 
tract to said Keller, through whom defendants in error de- 
rive title. 
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McCreery, the plaintiff in error here, claims to have set- ° 


tled upon above tract December 21, 1869, under the general 
_pre-emption laws ; to have filed his declaratory statement 
therefor November 28, 1871; to have paid in his purchase 
money, and to have received his certificate of entry April, 
1876, and to have secured a patent from the United States 
on the 10th of October, 1879. 

Claiming to be the owner in fee, Keller, on the 24th of 
April, 1874, commenced an action of ejectment against 
McCreery in the District Court of the Seventeenth Judicial 
District. (Record Print, p. 15.) In his answer McCreery 
denied the ownership of Keller, and affirmatively alleged 
that the State title sued upon by Keller was void because of 
alleged irregularities and violations of law in the selection, 
and because of fraud and misrepresentation in the procure- 
ment of the approval and certification thereof. He further- 
more alleged that by reason of his settlement on the land as 
a qualified pre-emptor, and of his filing his declaratory state- 
ment therefor; of his open, notorious, and adverse posses- 
sion ; and of his making permanent improvements thereon 
of great value under claim of title by virtue of his pre-emp- 
tion right, he was entitled to the possession of the disputed 
premises. (Record Print, pp. 16 and 17.) 

Upon these issues the parties to the action stipulated 
(Record Print, p. 17) as follows : 


“In the District Court of the Seventeenth Judicial Dis- 
“ trict, State of California, in and for the County of Los 
“ Angeles. 


‘ MATTHEW KELLER, Plaintiff, ? 
“ against 


Complaint in Ejectment. 
“ Rurus McCreery, Defendant. 


“ In this action it is stipulated that judgment may be en- 
* tered of this date for the plaintiff for the possession of 
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“ the premises described in the complaint herein, but with- 
“ out any rents and profits or damage for the withholding 
“the same. Execution is to be stayed on this judgment 
“for sixty days, within which time said defendant may, 
“ without molestation, remove any buildings or other im- 
‘‘ provements from said premises for his own use without 
‘* further compensation therefor. 
“Los Angeles, June 30, 1874. 
“M. KELLER, 
“By BRUNSON & HUDSON, 
“ His Attys. 
“Filed July 2, 1874. 
“S$. C. HUBBELL, 
“ De’ fts’ Atty.” 


Accordingly, and on same date, final judgment (Record 
Print, p. 18) was entered in favor of Keller against Me- 
Creery for the recovery of the possession of said premises. 
together with his costs and disbursements. Under said 
stipulation and judgment McCreery removed his buildings . 
and improvements, received back moneys paid by him for 
taxes, and delivered to Keller possession of the disputed 
premises. 

Being thus in possession, Keller, on October 11, 1874, 
sold and conveyed the premises to Frederick Fuller, who 
entered into possession under his deed, and resided thereon 
until his death in July, 1876. Since his death his widow 
(the defendant in error here) has continuously occupied 
and cultivated the land. 

Five years later, viz., October 28, 1879, McCreery com- 
menced the present suit in ejectment. It is to recover 
possession of the same tract of land from the same party 
or his privies, and upon allegation of the identical matters 
put in issue and decided by the final judgment rendered in 


1874. 
By way of separate defence, the defendant Haskell dis- 
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claimed interest in his own right, and alleged that he was 
in possession of the premises as the agent and employé of 
the defendant, Mrs. E. A. Fuller, and not otherwise. (Rec- 
ord Print, p. 2.) 

Amongst other defences, Mrs. E. A. Fuller set up the 
former judgment in the suit of Keller against McCreery, 
and (Record Print, p. 4)— | 


“This defendant pleads said judgment and said action 
“ as res adjudicata, and further alleges that this defendant 
‘‘ is the successor in interest of plaintiff in said action, and 
‘“‘ has been in the actual possession of said premises since 


“ October 16, 1874.” 


The State District Court gave judgment for plaintiff 
upon the merits, and defendant appealed to the Supreme 
Court of the State. The case was first heard before a de- 
partment of that court, and then before the court in banc. 
After the first argument before the court in banc, the fol- 
lowing order was made, viz., (Record Print, pp. 67 and 68 :) 


“In the Supreme Court of the State of California. 


‘“ McCREERY 
se v. 8026. 
“¢ FULLER. ¢ 


“1882, July 28. Ordered, That the submission of this 
‘‘ case be and the same is set aside, and that the case be 
“ placed on the calendar for reargument upon the question 
“‘ whether or not the judgment in Keller v. McCreery is a 
“*bar to this action.” ; 


Pursuant to this order, the case was reargued solely upon 
the question of res judicata ; and thereafter the following 
opinion and judgment of the Court was rendered, viz., 
(Record Print, pp. 68, 69, and 70 :) 
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“ Judgment. 
“‘ In the Supreme Court of the State of California. In Banc. 


“'R. McCreery, Respondent, ‘ 
ae, No. 8026, 
“ Mrs. E. A. FuLuEr et al., Appellants. 


“* On Appeal from the Superior Court in and for the County 
“ of Los Angeles. 


“ JANUARY 13TH, 1883. 


“ And now at this day, this cause being called, and having 
* been heretofore submitted and taken under advisement, 
“and all and singular the law and premises having been 
“ fully considered, the opinion of the Court herein is de- 
“ livered by McKee, J. 


“‘ IT concur in the judgment. 
' McKINSTRY, J. 


“ Concurring opinion by Thornton, J. -* 
“I concur in the judgment and opinion of Mr. Justice 


‘ Thornton. 
“ MORRISON, C. J.” 


“ Whereupon it is adjudged and decreed by the court 
“ that the judgment and order of the Superior Court in and 
“ for the County of Los Angeles in the above-entitled cause 
“ be, and the same are hereby, reversed, with costs, and the 
‘* cause remanded, with direction to the Court below to enter 
“‘ judgment for defendants. 


“ Opinion. 
“In banc. Filed January 13, 1883. 


‘ McCREERY 
“6 yy, No, 8026. 
“ FULLER. 


“ This case arises out of an action of ejectment. From 
“ the record of the case it appears that the demanded prem- 
“ ises were selected by the State of California on the 22d of 
“ April, 1868 ; that on the 29th of December, 1869, the 
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‘ plaintiff, McCreery, entered upon them and filed his de- 

“claratory statement in the proper United States Land 
“ Office on the 28th of November, 1871. But on the 24th of, 
“ November, 1871, the Secretary of the Interior of the 
« United States had : approved the selection which had been 
“made by the State; and the United States, by patent of 
“ that date, convey ed the land to the State. After obtain- 
‘ing the patent the State sold the land to one M. Keller, 
‘and issued to him a certificate of purchase for the same, 
‘ which was afterwards confirmed by an act of the Legis- 
‘ lature, entitled ‘An act for the relief of purchasers of 
‘“ « State lands,’ approved March 27, 1872, and on the 4th 
‘of March, 1874, Keller obtained from the State a patent 
‘ for the land. 

‘Claiming to be owner in fee, Keller, on the 24th of 
‘“ April, 1874, commenced an action of ejectment against 
‘“‘ McCreery to recover possession. By his answer to the 
“ complaint in that action the defendant denied the owner- 
“ship of Keller, and affirmatively alleged that the patent 
‘issued to the plaintiff by the State of California, and un- 
“der and by virtue of which his pretended title to the land 
‘in controversy is set up and maintained, was obtained by 
‘“ fraud and misrepresentation, and that the defendant had, 
“on the 21st day of December, 1869, entered on the land 
“as a qualified pre-emptor, and on or about the 28th of 
‘* November, 1871, filed in the Land Office of the district 
‘ain which the land was situated, his declaration of inten- 
“ tion to pre-empt said land, and that he was entitled to the 
‘“* possession of the same. 

‘“ Upon these issues the parties to the action stipulated, 
‘on the 30th of June, 1874, ‘that judgment may be entered 
“ “of this date for the plaintiff for the possession of the 
“ * premises described in the complaint herein, but without 
“* any rents and profits or damage for the withholding the 
“ “same. Execution is to be stayed on this judgment for 
“ «sixty (60) days, within which time the defendant may, 
“ ¢ without molestation, remove any buildings or other im- 
‘ provements from said premises for his own use, without 
‘ * further compensation therefor. Judgment was accord- 
‘ingly entered in favor of Keller against McCreery for 
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“ recovery of the possession of said land and premises, 
“ together with his costs and disbursements. Under that 
‘‘ judgment Keller was put in possession of the land, and 
‘“‘ being in possession, he sold and conveyed the same on the 
“ 11th of October, 1874, to Frederick Fuller, the then hus- 
“band of the present defendant, who entered into posses- 


sion under his deed, and continued to reside on the land 
until his death, in July, 1876, since which time his widow, 
defendant in this case, has continuously, down to the com- 
mencement of this action, on October 28, 1879, occupied 
the land, cultivating the same within a substantial en- 
closure. 

‘¢ It will be observed that the issues in that action involved 
the validity of the original selection of the land by the 
State, and of the subsequent proceedings with reference 


‘‘ to it, which culminated in the certification of the land 
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over to the State, and the issuance of the patent to the 
State, but also the validity of the original entry on the 
land by the defendant, as a qualified pre-emptor, and the 
subsequent proceedings taken by him to pre-empt the 
same. These things being in issue were all necessarily . 
determined by the judgment in favor of the plaintiff. No 
question can arise as to whether that judgment was cor- 
rect or erroneous. Standing as it does as the judgment 
of a Court of competent jurisdiction, unappealed from 
and unreversed, it 1s decisive of the rights of the parties 
to the subject- matter or the action whether it was right or 
wrong. Where issues are made in a case and decided, 
whether with or without trial, the judgment is conclusive 
between the same parties, in any subsequent action for 
the same cause, as to all questions which were directly 
invoived within the issues made, and which were, or might 
have been, presented and decided. (LeGuen v. Governor, 
1 Johns. Cas., 436; Stockton v. Ford, 18 How., 418; 
Mallony v. Horan, 49 N. Y., 14; McClurg v. Condit, 
27 Minn., 45.) And such questions cannot be again con- 
tested between the same parties in the same or any other 
Court. (Hopkins v. Lea, 6 Wheat., 109; Russell v. 
Place, 94 U.S., 606.) Asa res adjudicata the judgment 


is binding on all tribunals, and conclusive between the 


‘“‘ parties and those deriving title under them, as to the va- 
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“ lidity of the certification of the land over to the State, and 
“ of the patent thereto issued by the United States to the 
“ State, and of the patent granted by the State to Keller 
‘“ upon which the judgment was founded. By the certifica- 
“ tion and patent the title to the land passed from the United 
“ States to the State of California. (Grinnell v. R.R. Co., 
“ 103 U.8., 742.) Thereafter the authorities of the United 
‘“‘ States were without jurisdiction over it. The title which 
“ had vested in the State and passed from the State to Kel- 
“ ler, the plaintiff in judgment, could not be divested, except 
‘“ by judicial proceedings to cancel or rescind the patent for 
‘‘ fraud, mistake, or misconstruction of the law under which 
‘it was issued. (O’Connor v. Frasher, 56 Cal., 499, and 
‘“ cases cited.) No executive officer of the United States 
‘“ had authority to recall or rescind the patent, or to issue 
‘one to another party for the same tract. (Moore v. 
“ Robbins, 96 U. S., 530.) The proceedings taken by 
“ McCreery in the Land Department of the United States, 
“which culminated in a patent to him for the same land, 
“‘ subsequent to the acquisition of the title by the State and 
“to the judgment against him founded upon that title, 
‘“‘ were, therefore, void, and conferred upon him no title. 

“ It follows that the judgment and order must be re- 
‘‘ versed and the cause remanded, with direction to the 
“ Court below to enter judgment for defendants. 

“ McKEE, -/. 


“I concur in the judgment. 
“ McKINSTRY, -/. 


‘¢ CONCURRING OPINION. 


“I concur in the judgment, on the ground that the judg- 
‘ment in Keller v. McCreery is conclusive against the 
‘“ plaintiff and determinative of the cause in favor of 
“ Fuller, who derives title under Keller by conveyance, 
“‘ subsequent to the rendition of the judgment above men- 


“ tioned. 
“ THORNTON, J. 
“ T concur in the judgment and opinion of Mr. Justice 


‘“ Thornton. 
. “ MORRISON, C.-/.” 
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To test the correctness of this judgment, this case has 
been brought to this Court on writ of error. 

Section 2, Article 6, of the present constitution of the 
State of California, adopted in 1879, provides, inter alia, 
as to judgments by the Supreme Court of the State, that— 


‘* The concurrence of four justices present at the argu- 
‘“‘ ment shall be necessary to pronounce a judgment in banc ; 
“ but if four justices, so present, do not concur in the 
‘“‘ judgment, then all the justices qualified to sit in the 
‘“‘ cause shall hear the argument, but to render a judgment 
‘‘ a concurrence of four judges shall be necessary. In the 
‘ determination of causes, all decisions of the Court in banc 
‘or in Departments shall be given in writing, and the 
‘“‘ grounds of the decision shall be stated.” 


ARGUMENT. 
We shall endeavor to establish the following proposi- 


. tions: 


I. That there is no Federal question in the case. 
II. That the decision of the Court below was correct 
upon the merits. 


I. 


As to the Federal question, a motion was made by 
the defendants in error at the last term of this Court to 
dismiss for want of jurisdiction, on the ground that there 
was no Federal question in the case. 

This Court overruled the motion at that stage of the 
proceedings. 

We now renew it, and insist that there is no Federal 
question before this Court. The Supreme Court of Cali- 
fornia placed their judgment upon the sole ground that 
the former judgment was an estoppel, and afforded a com- 
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plete defence. The constitution of that State requires that 
“to render a judgment, a concurrence of four judges shall 


‘“‘ be necessary.” 
The opinion of the Court, presented in the record, 
shows that four judges concurred on that ground, and that 


alone. 

The opinion of the Court was required by the consti- 
tution of the State to be “ given in writing, and the grounds 
“ of the decision shall be stated.” 

In such case this Court will look into the opinion to see 


what “the grounds of the decision” were. 
In Jacks v. Helena, (115 U. S., 288,) the Chief-Justice, 
in delivering the opinion of the Court, said: 


‘‘ These motions are granted on the authority of Detroit 
“ City Railway Co. v. Guthard, (114 U. S., 133,) and the 
‘“ cases there cited. It appears distinctly on the face of 
“ the opinion of the Court below, which by the laws of Ar- 
“ kansas, forms part of the record, Rev. Stat., Ark. 1884, 
“ $1318, (Gant’s Dig., (1874) §§ 1108, 1109,) that the de- 
‘“ cision of the case was put, and properly put, on a ground 
‘which did not involve a consideration of the Federal 
“ question that may possibly have been presented by one 
‘ of the several defences set up in the answer of the city, 
“to wit: That the constitution of 1874 prohibited the issue 
“of the bonds in dispute; in fact, it is estimated in the 
‘“ opinion, that, if the case had rested on this defence alone, | 
“ the judgment would have been the other way. * * * 
«© Dismissed.” 


The above decision was made since the hearing of the 
former motion to dismiss. 

The case of Chouteau v. Gibson (111 U. S., 200) is in 
point. Upon a precisely analogous case it was therein held 
that— 


“The present record shows that Chouteau and Maffit 
“ began this suit against Gibson in the Cireuit Court of 
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St. Louis county, Missouri, to obtain a conveyance of 
certain lands which they claimed that he held in trust 
for them. Among other defences, Gibson set up a 
judgment in his favor in a suit brought by him against 
Chouteau and Maffit to recover the possession of the 
lands, in which, as he alleged, the identical matters pre- 
sented in this case were directly passed upon and adju- 
dicated between the parties. It is conceded that the 
State Supreme Court in deciding the case sustained this 
defence, and rendered the decree now here for review in 
favor of Gibson on that ground alone, without consider- 
ing any of the other questions involved. (Chouteau +. 
Gibson, 76 Missouri, 38.) 

“ Such being the case, it is clear we have no jurisdic- 
tion. The legal effect of the judgment set up in bar is a 
question of general law, as to which the decision of the 
State Court is not reviewable here. The Federal questions, 
if any there were in the case, lay behind this defence, 
and could not be. reached until it was out of the way. 
The question presented by the defence was not whether a 


‘ Federal right had been properly denied by a former judg- 


ment, but whether the right had been once judicially deter- 
mined so as to become res judicata between the parties. 
Whether an equitable title could be set up in bar of the 
action at law brought by Gibson, the holder of the legal 
title, to recover possession, is a question of State law 
upon which the judgment of the State Court is conclusive. 
The same is true of the question whether the pleadings 
in the former action were such as to present the equitable 
defence in proper form for final adjudication. The Court 
below has decided that the pleadings were sufficient ; that 
the equitable defence could be made, and that the judg- 
ment in that action in favor of Gibson was, in its legal effect, 

a judgment that Chouteau and Maffit had no title to the 
land in controversy. Consequently that Judgment was a 
bar to this action, and precluded the Court below as well as 
this Court from reopening the original litigation and con- 
sidering again the questions that were put at rest between 
the parties by the decision in their former suit. It is ap- 
parent, therefore, that no Federal question which there 
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‘‘ may have been in the case was decided by the State Court, 
‘“ and that the decision of such a question was not neces- 
“ sary to the final decree rendered. Without determining 
“ whether, if the former judgment had not been a bar to 
“ the action, there were questions in the case that might 
“have given us jurisdiction, we grant the motion to dis- 
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It may, however, be claimed that the State Supreme 
Court also decided that the second patent issued to 
McCreery in 1879 was void, because the prior conveyance 
of legal title to the State being outstanding and judicially 
uncancelled, the Executive officers of the United States, 
and on authority of Moore v. Robbins, (96 U.S., 530,) 
were without authority to issue a second patent to another 
party for the same tract. 

If this were true, it would not confer jurisdiction. The 
case would then fall within the rule laid down in Jenkins, 
assignee, v. Loewenthal and another, (110 U. S., 222.) It 
was therein held that where two defences were interposed, 
one presenting, and the other not presenting, a Federal 
question, either of which, if sustained, constituted a com- 
plete defence, and where the State Court gave judgment for 
defendant on both defences, this Court would affirm the 
judgment below without considering the Federal question. 

Murdock v. City of Memphis, (20 Wall., 590,) was therein 
cited as sustaining this practice. 

But this claim is not true. Under the clause of the con- 
stitution of the State of California, cited supra, a concur- 
rence of four judges was necessary to render a judgment in 
the State Supreme Court. The opinion was delivered by 
McKee, J., and covered both the question of res adjudicata 
and of the want of authority to issue the second patent. 

McKinstry, J., concurred in the judgment, but Thornton, 
J., and Morrison, C.-J., concurred in the judgment “on the 
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“ ground that the judgment in Keller ». McCreery is con- 
“ clusive against the plaintiff and determinative of the 
‘“ cause in favor of Fuller, who derives title under Keller 
“ by conveyance subsequent to the rendition of the judg- 
‘ ment above mentioned.” (Record P., p. 70.) 
. There is nothing in the pretence that there was an after 
‘ acquired right growing out of the issuance of the patent. 
of the United States. | 
The record shows that such patent was issued upon 
the identical pre-emption claim set up in the former pro- 
ceedings, and that absulutely nothing was ever done by 
McCreery after that judgment, in support of his pre- 
emption claim, except to go upon the premises, in 1876, 
and sleep in a covered wagon for a single night. He so 
testified himself. (Record, p. 48.) . 


oe © 


II. 


—_ . THE JUDGMENT BELOW WAS CORRECT. 


It was founded upon the estoppel created by the former 
judgment. That judgment was éntered against McCreery, 
by his agreement made in writing, in a case which, by 
the pleadings, involved the validity of the original 
selection by the State and of all subsequent proceedings 
which resulted in the certification of the land to the State 
by the Interior Department, and also the validity of the 
original pre-emption entry and subsequent proceedings 
thereon up to the commencement of the suit. By its 
terms he was to have the right to remove all his buildings 
and other improvements without making any compensa- 
tion therefor. He testifies that he did remove them all 
—- except a well and some trees. (Record, p. 49.) He could 
not easily remove them. The taxes paid by him were 
refunded. He, himself, delivered up possession to Keller. 
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What more could he have done to show that he gave up 
all claim under his pre-emption? And how could the 
Court below fail to hold that the judgment was conclusive 
of his right? It did so hold, and this Court cannot avoid 
coming to the same conclusion. The authorities are set 
forth in the opinion of the Court below, and are con- | 
clusive. 3 ° 

Again, the judgment below was right. because the land 
had been selected by the State before the settlement 
by McCreery, and, being land subject to selection and 
afterwards listed to the State, the title passed, and it was 
no longer in the power of, or under the control, of the | 
Land Department. 

This is fully established by the recent decision of this 
‘ Court in Frasher v. O’Connor (115 U. 8., 102.) 

The land, in controversy in the present case, was within 
the claimed limits of the Sausal Redondo Rancho, but was 
excluded from it by the Hansen survey, which survey 
was held to be valid in the O’Connor case. That survey 
was made in February, 1868. The survey of township two 
(in which is the land now in controversy) was made in 
April, 1868, and approved by the Surveyor General of 
California, and the township plat was filed in the district 
land office of San Francisco, April 22, 1868. Thereafter 
all the land in that township became public land subject 
to the general land law of the United States. This was 
expressly held in the O’Connor case, supra. And it was 
held in reference to the Hansen survey of the Sausal Re- 
dondo Rancho, and the township plats filed by the Sur- 
veyor General, including that of said township two. The 
State selected this tract after the township plats had been 
filed, and on the 22d of April, 1868. Z’hat was one year 
and eight months before McCreery claims to have made his 
settlement. The land having been subject to selection by 
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the State on the 22d of April, 1868, and having then been 
selected, it was out of the power of any other party to ac- 
quire title to the same. 

McCreery sought to avoid the effect of the selection 
by the State, prior to the initiation of his pre-emption 
claim, by attacking the regularity of the proceedings in 
the State selection, and charging that it was obtained by 
fraud. But this Court, in the O’Connor case, held that no 
such inquiry was permissible; that no one but the State 
- could make such a question, and that, if it were satisfied, 
everybody else must be. 

We invite the attention of the Court to that case, and 
also to the later case of Mower v. Fletcher, (116 U. S., 380.) 

We think we have satisfactorily shown that this case 
must either be dismissed for want of jurisdiction, or that 
the judgment of*the Court below must be affirmed. 

A. T. BRITTON, 

A. B. BROWNE, 

W. H. SMITH, 
Attys. for Defts. 
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CLARK POMACE HOLDER COMPANY VS. WILLIAM H. FERGUSON. 1 


1 United States Circuit Court, Northern District of New York. 
In Equity. 


THe CLARK Pomace HoLpER CoMPANY | 
Versus Docket No. 3211. 


WILLIAM H. FERGUSON. 


The complainant in the above-entitled cause filed its bill of com- 
plaint against the defendant herein on the Ist day of June, 1881, 
which bill is hereto annexed. 

A subpoena to appear and answer in said cause was thereupon 
issued and served personally upon the defendant previous to the 
return day thereof, which subpcena and proof of service thereto are 
hereto annexed. 

On the 22nd day of June, 1881, the defendant duly appeared in 
said cause, by William H. King as iés solicitor, and on the Ist day 
of August, 1881, filed his answer to the bill of complaint herein, 
which answer is hereto annexed. : 

On the 12th day of August, 1881, the complainant filed its repli- 
cation to the said answer, which replication 1s hereto annexed. 

Testimony was thereafter taken by and on behalf of the respective 
parties, and on the 22d day of May, 1883, the said cause was brought 
to a hearing and argued by counsel upon pleadings and proofs before 
the Honorable Alfred C. Coxe at a term of this court held at Utica. 

A decision was duly made by said court in favor of the defendant 
and filed herein the 10th day of July, 1883. 

On the 17th day of July, 1883, at a term of this court held at Utica, 
N. Y.—present, the Honorable Alfred C. Coxe, judge—a decretal 
order in favor of the defendant in the above-entitled cause (dismiss- 
ing said bill with costs) was duly made and entered therein, which 

decree is hereto annexed. 
2 That thereafter, and on the 15th day of August, 1883, the 
defendant’s costs and disbursements were duly taxed and ad- 
justed by the clerk of this court at $515.40. 

On the 16th day of August, 1883, at a special term of this court 
held at Utica, N. Y.—present, the rade 3 Alfred C. Coxe, judge— 
a final decree was made and entered in the said cause, which final 
decree is hereto annexed. 


3 Bill of Complaint. 


Circuit Court of the United States for the Northern District of New 
York, in the Second Circuit. In Equity. 


THE CLARK PoMAcE HoLpER CoMPANY 
against 
WitiraM H. FerGuson. 
To the honorable the judges of the circuit court of the United States 
for the northern district of New York, in the second circuit: 


The Clark Pomace Holder Company, a corporation duly created, 
organized, and doing business under the laws of the State of New 
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9 THE CLARK POMACE HOLDER COMPANY VS. 


York and having its principal place of business at Syracuse, in said 
State, brings this its bill against William H. Ferguson, of the town 
of New Scotland, county of Albany, within the district aforesaid, and 
a citizen of the State of New York, and thereupon your orator com- 
plains and says that prior to the 11th day of September, 1876, John 
Clark, a citizen of the United States of America, residing at Pontiac, 
in the State of Michigan, became and was the original and first in- 
ventor of a certain new and useful improvement in cheese formers 
for cider presses, which said improvement was not known or used by 
others before the invention or discovery thereof by the said John 
Clark, and which was not and had not been, at the time of his ap- 
“wanna for letters patent therefor, as hereinafter mentioned, in pub- 
ic use or on sale with his consent or allowance, contrary to the pro- 
visions of the statutes of the United States in such case made and 
provided, and has not been in public use or on sale for more than 
two years prior to his said application. 

And your orator, on information and belief, further shows unto 
your honors that the said John Clark, being as aforesaid the original 
and first inventor and discoverer of the said improvement, did, on 
the said 11th day of September, 1876, complete and make an appli- 
cation for letters patent therefor in due form of law; and afterwards, 
viz.,on the 6th day of February, 1877, upon due proceedings had, 
and having fully and in all respects complied with all the require- 
ments of the law in such case made and provided, letters patent of 
the United States of America numbered 187,100, bearing date Feb- 
ruary 6, 1877, were issued to him in due form of law under the seal 
of the Patent Office of the United States, signed by the Secretary of 
the Interior and countersigned by the Commissioner of Patents and 
duly recorded in said Patent Office, by which letters patent there 
was granted and secured tothe said John Clark, his heirs or assigns, 
for the term of seventeen years from the said 6th day of February, 
1877, the full and exclusive right and liberty of making, construct- 

ing, using, and vending to others to be used the said improve- 
4 ment, which is entitled in said letters patent “improvement 

in cheese formers for cider presses,” a description whereof is 
given in the specification annexed to the said letters patent, as by 
reference to said letters patent, or a certified copy thereof here in - 
court to be produced, nr gen fully and at large appear. And the 
said John Clark thereupon became and was the sole owner of all the 
rights and privileges granted and secured, or intended to be granted 
or secured, in and by said letters patent. 

And the said John Clark, on obtaining said letters patent, put 
said improvement in public use under said patent, and continued 
the use of the same up to the time of the assignment of said letters 
patent, as hereinafter set forth. 

And your orator further shows that afterwards, by sundry mesne 
assignments in writing, duly executed and recorded in the Patent 
_ Office of the United States, the title to said letters patent became 
vested in your orator, who became and now is the sole and exclusive 
owner of said letters patent, and of the invention secured thereby, 
and of all the exclusive rights and privileges granted and secured, 
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or intended to be granted and secured, by the said letters patent, for 
and during the unexpired term thereof. 

And your orator further shows that since it became the owner as 
aforesaid of said letters patent it has continued said improvement 
in use, and that said rights and privileges have been and are of great 
value to your orator, and that your orator is entitled to all the dam- 
ages occasioned to it by the infringements of the said letters patent, 
numbered 187,100, by the manufacture, sale, or use of said improve- 
ment made in violation of the said letters patent, and to the gains 
and profits made by persons who have infringed said letters patent, 
and is by law entitled to sue for, recover, and receive the same to its 
own use. 

Your orator further shows that said patented improvement has 

been largely introduced into use under said letters patent by 
5 your orator, and that your orator’s rights therein and thereto 

under said patent have been generally acquiesced in by cider 
manufacturers oad by the public generally, and, but for the wrong- 
ful acts of the said defendant and others acting in concert with him, 
your orator would have made large gains and profits from the man- 
ufacture, use, and sale of the said invention, which tt-has been and | 
is now hindered from making by reason of said wrongful acts of 
the said defendant. 

And your orator further shows that the defendant, William H. 
Ferguson, well knowing the premises and the rights and privileges 
secured to your orator, as aforesaid, but contriving to injure and 
deprive your orator of the profits, benefits, and advantages which 
ought and otherwise would have accrued to it from said invention, 
did on divers days and times since the assignment of said patent to 
your orator, and at divers times since that time, and before the com- 
mencement of this suit, at the town of New Scotland, in the county 
of Albany and State of New York, within the district aforesaid, 
without its license or allowance, and against the will of your orator, 
and in violation of its rights and in infringement of the aforesaid 
letters patent, unlawfully and wrongfully make, or cause to be made, 
use, or cause to be used, sell, or cause to be sold, said invention or 
cheese formers for cider presses, made according to and employing 
and containing the said patented improvement. 

And your orator further shows that the said William H. Fergu- 
son did, during the time aforesaid, and is now, unlawfully making, 
using, and selling large quantities of cider produced by the use of 
the improvements described in said letters patent, and in violation 
of the said exclusive privileges of your orator as aforesaid, and in 
infringement of said letters patent, but what quantity of cider, pro- 
duced as hereinhefore referred to, the said defendant has made, or 
caused to be made, your orator does not know and cannot state, but 
upon information and belief your orator avers that he has made 
large quantities of the same, and is now making, using, manufactur- 

ing into vinegar, and selling large quantities of the same, and 
6 that he has derived and received, and is still deriving and re- 
ceiving, from such use and sale great gains and profits, but to 
what amount your orator is ignorant and cannot set forth ; but your 
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orator believes the same to be the full sum of five thousand dollars, 
and so charges the fact to be, and prays that the defendant tnay be 
required to make a diclosure of all such gains and profits and of 
the extent of the use of said patented improvement by said defend- 
ant. And your orator further says that the defendant continues to 
use said invention in manufacturing large quanties of cider, and re- 
fuses, though warned and requested by your orator to desist there- 
from, and refuses to pay to your orator such gains and profits, by 
means whereof the defendant has injured, and is still greatly injur- 
ing, your orator, and has deprived, and is still depriving, your orator 
of, and has prevented, and is still ——— your orator from, re- 
ceiving the gains and profits from the use of the exclusive right to 
use the invention and ‘improvement claimed in said letters patent, 
which your orator otherwise and but for the said wrongful acts of 
the said defendant would have obtained and received. And your 
orator further says that the use of the said invention by the said de- 
fendant, and his preparation for and avowed determination to con- 
tinue the same, and his other aforesaid unlawful acts, in disregard 
and defiance of the rights of your orator, have the effect to and do 
encourage and induce others to infringe said letters patent in disre- 
ard of your orator’s rights. In consideration whereof, to the end 
that the said defendant may, if he can, show why your orator should 
not have the relief hereby prayed, and may, upon his oath, and ac- 
cording to the bestand utmost of his or hisagents’, clerks’, and servants’ 
knowledge, remembrance, information, and belief, full, true, direct, 
and perfect answers make to the premises, and to all and singular 
the matters hereinbefore stated and charged, as fully and particularly 
as if he were interrcgated as to each and every of said matters, and 
may be compelled by a decree of this court to account for and pay 
over to your orator the gains and profits which have accrued 
7 to or have been earned or received by said defendant by rea- 
son of thesaid infringements of said defendant, and all damages 
suffered by your orator from the said unlawful acts and infringe- 
ments of said defendant. 

May it please your honors to grant unto your orator a writ of 
subpena ad respondendum of the United States of America, issuing 
out of and under the seal of this honorable court, directed to the 
said defendant, William H. Ferguson, commanding him on a day 
certain, therein to be named, and under a certain penalty, to be and 
appear in this honorable court, then and there to make answer. unto 
this bill of complaint and all and singular the premises, and to 
stand to, pegform, and abide such order, direction, and decree herein 
as may be made against him by this court. | 

And your orator further prays that a writ of injunction may be 
issued out of and under the seal of this honorable court, according: 
to the form of the statute in such case made and provided, perpetu- 
ally enjoining and restraining the said defendant, his clerks, attor- 
neys, agents, the servants, and workmen from directly or indirectly 
making or causing to be made, using or causing to be used, or vend- 
ing to others to be used said invention, in any manner, or any cheese 
formers for cider presses containing or embodying, or in any way 
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counterfeiting or imitating the said invention, as described and 
claimed in said letters patent, and from infringing upon or violating 
the said letters patent by the use or sale of the said invention of 
cheese formers for cider presses in any way whatever, and that all 
such infringing cheese formers for cider presses, or articles in the 
ossession of said defendant, may be forthwith destroyed or de- 
ivered to your orator, and also that said defendant be provisionally 
enjoined from making, using, or selling said patented Improvement 
during the pendency of this suit. 
And your orator further prays that the said defendant may be 
decreed to pay the costs of this suit, and that your orator may have 
such further or other relief in the premises as the circum- 
8 stances of this case may require and to this honorable court 
may seem meet. And your orator, as in duty bound, will 


ever pray. 
ge THE CLARK POMACE HOLDER COMPANY, 
By WILLIAM D. DUNNING, Its Treasurer. 
WALTER E. WARD, 
Solicitor for Complainant. 


ROBERT W. HARDIE, sé 
Of Counsel. 


UniITED States OF AMERICA, a 
County of Onondaga, Northern District of New York, { ~~" 


William D. Dunning, being duly sworn, deposes and says that he 
is the treasurer of the Clark Pomace Holder Company, the com- 
"rman in the foregoing bill named, and has read the said bill and 

nows the contents thereof; that the said bill is true of his knowl- 
edge, except as to those matters which are therein stated to be on 
information and belief, and as to those matters he believes it to be 
true. 

And this deponent verily believes the said John Clark to have 
been the first and original inventor of the improvements claimed 
in said letters patent, and that the same have not been in use or de- 
scribed before the invention and discovery thereof by the said John 


Clark. 
WM. D. DUNNING. 


Subscribed and sworn to before me this 26th day of May, 1881. 
E. NOTTINGHAM, 
Notury Public, Onondaga Co. 
(Endorsed:) Bill of complaint. Filed June 1, 1881. 


9 Subpeena. 


The President of the United States of America to William H. Fer- 
guson, Greeting : : 
You are hereby commanded that you personally appear before 

the judges of the circuit court of the United States for the 

[u.s.] northern district of New York, in the second circuit, on 
‘the first Monday in July, 1881, to answer to a bill of com- 

plaint exhibited against you in said court by The Clark Pomace 
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Holder Company, and to do further and receive whatever said court 
- shall have considered in that behalf, and this you are not to omit 
under the penalty of two hundred and fifty dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Utica, in said 
northern district, the first day of June, eighteen hundred and eighty- 


one. 
WILLIAM H. BRIGHT, Clerk. 


WALTER E. WARD, 
Solicitor for Complainant. 


Memorandum. 


The defendant is to enter his appearance in the suit above men- 
tioned, in the clerk’s office at Utica, on or before the day at which 
the above subpeena is returnable ; otherwise the bill may be taken 


pro confesso. 
WILLIAM H. BRIGHT, Clerk. 


10 UNITED STATES OF AMERICA, ory 
Northern District of New York, {~° 


I hereby certify that on the 4th day of June, 1881, at New Scot- 
land, in my district, I personally served the within writ of subpeena 
on the within-named defendant by leaving a copy thereof at his 
usual place of abode, with a member of his family. 


C. D. MacDOUGADL, 
U. S. Marshal, 
By JAMES H. KELLY, Deputy. 


Service 
Travel to & retur’g, 105 miles... 6 


$8 30 p’d by comp. sol’s. 


(Endorsed :) No. 3211. United States circuit court, northern dis- 
trict of New York. Clark Pomace Holder Company vs. Wiliiam H. 
Ferguson. Equity subpena. Walter E. Ward, complainants’ solic- 
itors. Filed June 7th, 1881. 


11 Appearance. 


William H. King, attorney and counsellor-at-law, No. 31 North 
Pearl St. 


U. S. Circuit Court, Northern District of New York. In Equity. 
THe CLarK Pomace Ho_pER Company, Complainants, 


v8. No. 3211. 
WitiraM H. Fercuson, Defendant. 


ALBANY, N. Y., June 20th, 1881. 


William H. Bright, clerk of said court. 
Deak Sir: Please enter my appearance as solicitor for the above- 


named defendant in the above-entitled action, and oblige 
Yours, «c., WM. H. KING. 


(Endorsed :) Filed June 22d, 1881. 
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WILLIAM H. FERGUSON. 


12 Answer. 


Circuit Court of the United States for the Northern District of New 
York, in the Second Circuit. In Equity. 


THE CLARK PoMAcE HoLpER Company, Complainant, 
against 
WiiitAM H. Fercuson, Defendant. 


To the honorable the judges of the circuit court of the United States | 
for the northern district of New York, in the second circuit: 


The above-named defendant, now and at all times saving and re- 
serving to himself all and all manner of benefit and advantage of 
exception to the many errors and insufficiencies in the complainant’s 
bill of complaint, for answer thereunto, or to so much thereof as 
this defendant is advised is material and necessary to make answer 
unto, answering, says: 

First. That he has not knowledge or information sufficient to form 
a- belief as to the truth of the allegation “that the said complainant 
is a corporation duly created, organized, and doing business under 
the laws of the State of New York, and having its principal place 
of business at Syracuse, in said State,” and he therefore denies the 
same, and leaves the said complainant to the proof thereof. 

Second. That he denies the allegations in said bill of complaint 
contained “that prior to the 11th day of September, 1876, John 
Clark, a citizen of the United States of America, residing at Pon- 
tiac, in the State of Michigan, became and was the original and first 
inventor of a certain new and useful improvement in cheese formers 
for cider presses.” 

Third. That he denies the allegation in said bill of complaint 
contained “that said improvement was not known or used by others 

before the invention or discovery thereof by the said John 
13 Clark, and the same was not and had not been at the time of 

his application for letters patent thereof, as thereinafter men- 
tioned, in public use or on sale with his consent or allowance, and 
had not been in publie use or on sale for more than two years prior to 
his said application.” 

Fourth. That he has not knowledge or information sufficient to 
form a belief as to the truth of the allegation contained in the 
second paragraph of said complaint, as contained between the sixth 
line of folio six and the fifth line of folio nine, in respect to applica- 
tion by said John Clark for a patent for said improvement, and the 
granting of letters patent therefor, numbered 187,100, bearing date 
February 6th, 1877, to him; and that said Clark thereupon became 
and was the sole owner of all the rights secured by said letters pit- 
ent, and he therefore denies the same and leaves the complainant to 
his proof thereof. 

Fifth. That he has not knowledge or information sufficient to 
form a belief as to the truth of the allegation in said complaint 
contained that said John Clark, on obtaining said letters patent, 
put said improvements in public use under said patent and con- 
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tinued the use of the same up to the time of the assignment of said 
letters patent, as thereinafter set forth. 

Sixth. That he has not knowledge or information sufficient to 
form a belief as to the truth of the allegation in said complaint con- 
tained that afterwards, by sundry mesne assignments in writing, 
duly executed and recorded in the Patent Office of the United States, 
the title to said letters patent became vested in said complainant 
and he therefore denies the same. 

Seventh. That he denies the allegation in said complaint contained 
that the said complainant is now the sole and exclusive owner of 
said letters patent, and of the invention secured thereby, and of all 
the exclusive rights and privileges granted and secured or intended 
to be granted and secured by. the said letters patent for and during 
the unexpired term thereof; but, on the contrary thereof, this de- 

fendant avers, upon information and belief, that the “ Boomer 
14 and Boschert Press Company” are the owners of said alleged 

patent, if any such letters patent were ever made, granted, 
and issued, as is alleged in said complaint; and the rights and privi- 
leges, if any, secured by said alleged patent, if ever issued, belong 
to the said “ Boomer and Boschert Press Company.” 

Eighth. That he denies the allegations in said complaint con- 
tained that since the said complainant became owner of said letters 
patent (if said complainant ever did become such owner) it has con- 
tinued said improvement in use; that said rights and privileges 
have been and are of great value to said complainant; that said 
complainant is entitled to ali the damages occasioned to it by the 
infringement of the said letters patent, numbered 187,100, by the 
manufacture, sale, or use of said improvement, made in violation of 
the said letters patent, and to the gains and profits made by 
persons who have infringed said letters patent, and is by law en- 
titled to sue for, recover, and receive the same to its own use; on the 
contrary thereof, this defendant avers, as hereinbefore stated, if any 
such right to damages exists as aforesaid, the same belongs to the 
said “ Boomer and Boschert Press Company.” : 

Ninth. That he denies the allegation in said complaint contained 
“that said patented improvement has been largely introduced into 
use, under said letters patent, by said complainant; that said com- 
plainant’s rights therein and thereto, under said patent, have been 
generally acquiesced in by cider manufacturers and by the public 
generally, and, but for the wrongful acts of this defendant and 
others acting in concert with him, the said complainant would have 
made large gains and profits from the manufacture, use, and sale of 
the said invention; that it has been and is now hindered from 
making the same by reason of said wrongful acts of this defendant.” 

Tenth. That he denies the allegations in said complaint contained 
that this defendant, well knowing the premises and the rights and 
privileges secured to said complainant, and continuing to injure and 
deprive said complainant of the profits, benefits, and advantages 

which ought and otherwise would have accrued to it from 
15 said invention, did on divers days and times since the assign- 
ment of said patent to it, and at divers times since that 


WILLIAM H. FERGUSON. 9 


time and before the commencement of this suit, at the town of New 
Scotland, in the county of Albany and State of New York, within 
the district aforesaid, without the license or allowance of and against 
the will of said complainant, and in violation of its rights, and in 
infringement of the aforesaid letters patent, unlawfully and wrong- 
fully make, or cause to be made, use, or cause to be used, sell, or 
cause to be sold, said invention, or cheese formers for cider presses, 
made aceording to and employing and containing the said alleged 
patented improvement. : 

Eleventh. That he denies the aliegations in said complaint con- 
tained that he, this defendant, did, during the times aforesaid, and 
is now, unlawfully making, using, and selling large quantities of 
2. cider produced by the use of the improvements described in said 

letters patent, and_ in violation of the said exclusive privileges of 
said complainant as aforesaid, and in infringement of said letters 
patent; that this defendant had made large quantities of the said 
cider, and is now making, using, manufacturing into vinegar, and 
selling large quantities of the same, and that he has derived and re- 
ceived and is still deriving and receiving from such use and sale 
. great gains and profits. - 
( Twelfth. That he denies the allegations in said complaint con- 
tained that he, this defendant, continues to use said Invention in 
manufacturing large quantities of cider, and refuses, though warned 
and requested by said complainant, to desist therefrom, and that this 
defendant has injured and is still injuring said complainant, and has 
deprived and is still depriving said complainant of, and has prevented 
and is still preventing said complainant from, receiving the gains 
and profits from the use of the exclusive right to use the invention 
and improvement claimed in said letters patent. 

Thirteenth. That he denies the allegation in said complaint con- 
tained that the use of the said invention by the said defendant, and 

his preparation for and avowed determination to continue the 

16 same, and his other aforesaid unlawful acts in disregard and 

in defiance of the rights of said complainant, have the effect 
to and do encourage and induce others to infringe said letters patent 
in disregard of said complainant’s rights. 

Fourteenth. That this defendant denies each and every material 
allegation in said complaint contained not hereinbefore especially 
admitted or denied. 

Fifteenth. This defendant, for a further answer and defense to said 
complaint, denies that letters patent, or any instrument having the 
force and effect of letters patent, or any instrument having any legal 
existence, was granted or issued to said John Clark for the improve- 
ment mentioned in said complaint, but, on the contrary, this de- 
fendant avers that if said Clark ever presented to and filed with said 
Commissioner of Patents a petition for the granting of letters patent _ 
to him for said improvement, that he, said Clark, for the purpose of 
deceiving said Commissioner and the public, fraudulently and with 
evil intent, maliciously and falsely swore that he was the original 
and first inventor‘of said improvement, he, said Clark, at the time 
well — the fact to be that he was not the first and original in- 
—58 
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ventor of said improvement, but that one Boomer (whose first name 
is unknown to this defendant, but who was one of the firm of Boomer 
and Boschert, of Syracuse, New York) had stated to him the inven- 
tion, and that the said invention had been published for the news- 
paper known as the “Boomer and Boschert Press,” published by 
said Boomer and Boschert Press Company, at said Syracuse, more 
than two years prior to his application, as alleged in said complaint, 
for said patent—to wit, September 11th, 1876. 

Sixteenth. For a further and separate answer and defense to said 
complaint this defendant avers that, by reason of the false statement 
made by said Clark, as set forth in the paragraph last above, and by 
reason of the suppression upon his part of the true facts relating to 
the premises, he, said Clark, if any patent for said improvement has 
ever been granted to him, has surreptitiously and unjustly obtained 

said patent. , 
17 Seventeenth. For a further and-separate answer and defense 

to said complaint, this defendant avers that the improvement 
alleged in said complaint to have been invented by said Clark, and 
for which a patent is alleged to have been granted to him, was de- 
scribed in a printed publication known as the “ Boomer and Boschert 
Press,” published and issued by said “Boomer and Boschert Press 
Company,” at Syracuse, New York, early in the month of Septem- 
ber, 1874, prior to the supposed invention and discovery thereof by 
said Clark, if he ever did invent or discover the same, which this de- 
fendant denies as aforesaid, and more than two years prior tu his 
pretended application for a patent therefor. 

Eighteenth. For a further and separate answer to said complaint, 
this defendant avers that said Clark was not the original and first 
inventor or discoverer of any material or substanial part of the de- 
vice or improvement alleged in said complaint to have been patented. 

Nineteenth. For a further and separate answer to said complaint, 
this defendant says that if said Clark ever invented or discovered 
said improvement that he made and sold said improvement for 
more than two years prior to his pretended application for patent 
= and he abar.doned said invention or improvement to the 

ublic. 

J Twentieth. For a further and separate answer to said complaint, 
this defendant avers that the said alleged invention or improvement 
had been in public use or on sale in. the United States for more than 
two years before the alleged application for a patent therefor by said 
Clark, and that the following-named persons, among others, used the 
same during the whole and some for more than the said two years 
prior to said alleged application, to wit: George Casper, of Howe’s 
Cave, Schoharie county, New York, used it in the year 1873; George 
A. Bouck, of Schoharie, Schoharie county, New York, used it in the 
early part of the year 1874; E. B. Holden, of North Clarendon, Ver- 
mont, used it for many years prior to September 11, 1874; George 

Williams, of Royal Oaks, Michigan, used it for many years 
18 prior to September 11, 1874; Holbrook, whose first name this 

defendant does not know and cannot at present ascertain, of 
the firm of Holbrook, Jeffers & Company, and also the said firm, of 
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Sherbourne, Massachusetts, used the same for many years prior to 
September 11, 1874; Jeremiah Blackwell, of East Cleveland, Ohio, 
and William Selkirk, of Bethlehem, Albany county, New York, and 
Lewis Selkirk, of Bethlehem, Albany county, also used the same for 
many years prior to September 11, 1874. 
That the following-named persons knew of said invention or im- 
yrovement prior to September 11, 1874, to wit: John Ferguson, of 
ew Scotland, Albany county, New York; John Gardenier, of New 
Scotland, Albany county, New York; John Mills, Schenectady, 
Schenectady county, New York; Frank Casper, of Howe’s Cave, | 
Schoharie county, New York; Sylvester Hadgell, of Howe’s Cave, 
Schoharie county, New York; Joseph Day,of Nottingham, Cuyahoga 
county, Ohio; Robert Butterworth, of Trenton, New Jersey. 
Twenty-first. For a further and separate answer and defense to 
said complaint, this defendant avers that during the year 1870 one 
N. Griffes, of Schenectady, Schenectady county, New York, made a 
cider press containing tne pretended invention and improvement of 
said Clark mentioned in said complaint, and for which it is alleged 
that said Clark obtained a patent and used the same continuously 
until the year 1874, when this defendant, orf or about November 24, 
1874, purchased the said cider press from said Griffes, which press at 
the time of said purchase contained the said pretended invention and 
iniprovement of said Clark, and this defendant has since the vear 
1874 continuously used the said press, and this defendant supposes 
that the using of said press, so purchased by him as aforesaid in 
1874, is the infringement of the alleged rights of said complainant 
as alleged in its said complaint. 
Twenty-second. For a further and separate answer and defense to 
said complaint, this defendant denies that said complainant has any 
rights under said alleged letters patent as against this de- 
19 fendant; that he has infringed said alleged letters patent, 
and that he is in any way or in any sum indebted to said 
complainant; that there is any invention or novelty in said alleged 
infringement, and that it could be patented or become a subject of a 
patent; but, on the contrary, this defendant avers that he is simply 
pursuing a business which he bas heretofore quietly pursued, and 
with the same devices, presses, and improvements which he pur- 
chased and owned long prior to the date of the alleged application 
for said letters patent by said Clark, to wit, September, 11, 1876, and 
for more than two years prior to said last-mentioned date. 
Wherefore he prays that he may be hence dismissed with his 
reasonable costs and charges in this behalf wrongfully sustained ; 


and this defendant will ever pray. 
WM. H. FERGUSON. 


WM. H. KING, 
Defendant’s Solicitor. 


Office and P. O. address, No. 31 North Pearl street, Albany, N. Y, 
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STaTE oF New YORK, 8 
City and County of Albany, Northern District of New York, f° 


William H. Ferguson, the above-named defendant in this action, 
being duly sworn, says he has read the foregoing answer and knows 
the contents thereof, and that the same is true of his own knowl- 
edge except as to the matters therein stated to be alleged upon in- 
formation and belief, and as to those matters he believes it to be 


true. 
WM. H. FERGUSON. 


Sworn to before me this 30th day of July, 1881. 
[L. s.] WILLIAM H. LOW, 
7 Notary Public. 


(Endorsed :) Answer of defendants to complainant’s bill of com- 
plaint. Filed Aug. Ist, 1881. . 


20 Replication. 


Circuit Court of the United States for the Northern District of New 
York, in the Second Circuit. In Equity. 


THE CLARK PoMACE HOLDER CoMPANY 
v8. No. 3211. 


WILLIAM H. FERGUSON. 


The replication of The Clark Pomace Holder Company to the 
answer of William H. Ferguson, defendant. 


This repliant, saving and reserving unto itself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of the said answer, for replication thereunto says it will aver, main- 
tain, and prove its said bill of complaint to be true, certain, and 
sufficient 1n law to be answered unto, and that the said answer of 
the said defendant is uncertain, untrue, and insufficient to be re- 
plied to by this replant, without this, that any other matter or 
thing whatsoever in the said answer contained material or effectual 
in the law to be replied to, and not herein and hereby all and suffi- 


ciently replied unto, confessed or avoided, traversed or denied, is 


true; all which matters and things this repliant is and will be 
ready to aver, maintain, and prove as this honorable court shall 
direct, and humbly prays as in and by its said bill it has already 


prayed. 
W. E. WARD, 
Complainant's Solicitor. 


(Endorsed :) Replication. Filed Aug. 12th, 1881. 
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21 3 Decretal Order. 


At a term of the United States circuit court in and for the second 
circuit and northern district of New York, held at the city of Utica 
on the 17th day of July, 1883. 


Present: Hon. Alfred C. Coxe, judge. 


THE CLARK PomaceE HOLDER CoMPANY 
against 
WILLIAM H. FERGuSON. 


The said cause having come on to be heard at a term of court for 
final hearing therein, and the proofs upon the part of the respective 
arties having been duly presented, submitted, and filed, and after 
henelieg J. Van Santvoord and ‘Walter E. Ward, fur said complain- 
ant, and William H. King, for the defendant, it is hereby ordered, 
adjudged, and decreed that the letters patent of the United States, 
bearing date February 6, 1877, and numbered 187,100, issued to 
John Clark for an “improvement in cheese formers,” upon which 
this action is brought, are, and the same are hereby, declared in- 
valid. 
And it is further ordered, adjudged, and decréed that the bill of 
complaint herein be dismissed with costs. 
ALFRED C. COXE. 


(Endorsed :) Decretal order. William H. a sol’r for def ’dt. 
Office and P. O. address No. 31 North Pearl St., Albany, N. Y. (Ori- 
ginal.) Filed July 17, 1883. 


22 Final Decree. 


At a special term of the United States circuit court in and for the 
second circuit and northern district of New York, held at the city 
of Utica on the 16th day of August, 1883. 


Present: Hon. Alfred C. Coxe, judge. 


THE CLARK PoMACE HOLDER ee 
Complainant, wet a 
against In Equity. No. 3211. 
WiL.1amM H. Fercuson, Defendant. 


The said cause having come on to be heard at a term of the said 
court for final hearing therein, and the proofs upon the part of the 
—— parties having been duly presented, submitted, and filed, 
and the counsel for the respective parties having been heard, and 
after due deliberation the said court did order, adjudge, and decree 
that the said letters patent of the United States, bearing date Febru- 
ary 6, 1877, and numbered 187,100, issued to John Clark for an 
“Improvement in cheese formers,” upon which this action is brought, 
are, and that the same are thereby, declared invalid, and also that 
the bill of complaint herein be dismissed with costs. | 

And the costs herein having been, upon due notice, taxed at the 
sum of five hundred [and] fifteen dollars and forty cents : 
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14 THE CLARK POMACE HOLDER COMPANY VS. 
Now, on motion of William H. King, solicitor for said de- 
23 ~~. fendant, it is hereby ordered, adjudged, and decreed that the 
defendant, William H. Ferguson, may recover of the said 
complainant, The Clark Pomace Holder Company, the said sum of 
five ers and fifteen dollars and forty cents ($515.40), the costs 
of said suit, and that said defendant have execution therefor. 
ALFRED C. COXE. 


(Endorsed :) In equity. No. 3211. United States circuit court 
northern district of New York. The Clark Pomace Holder Com- 
pany vs. William H. Ferguson. Final decree. William H. King, 
def’t’s solici‘or. Office & P. O. address 31 North Pearl St., Albany, 
N.Y. (Original.) Filed Aug. 16, 1883. 


Whereupon the said pleadings, process, orders, and final decree, 
together with other papers in said cause, are duly annexed hereto, 
and this decree is duly signed and enrolled, pursuant to the rules and 
practice of the court, this 15th day of August, A. D. 1883, at one 


o’clock in the afternoon. 
W.S. DOOLITTLE, Clerk. 


(Endorsed :) Equity No. 3211. United States circuit court, north- 
ern district of New York. The Clark Pomace Holder Company vs. 
William H. Ferguson. Enrolled decree. William H. King, def’t’s 
solicitor. Costs, $515.40. Total, $515.40. Filed the 16th day of 
August, 1883, 1 o’clock p.m. William S. Doolittle, clerk. 


24 Decision [of |] Coxe, J. 
United States Circuit Court, Northern District of New York. 


THe CLARK Pomace Ho.pDER COMPANY 
v8. 
Wittr1aM H. Fercuson. 


Walter E. Ward and J. Van Santvoord, for complainant ; William 
H. King, for defendant ; Coxe, J. 

This is an equity action for infringement of letters patent issued 
to John Clark on the 6th day of February, 1877, for an alleged im- 
provement in cheese-formers for cider presses. The patent was sub- 


- sequently assigned to the complainant. The patentee in the speci- 


fication declares: “The object I have in view is in laying up a 
‘cheese’ for the cider press, where each layer is folded up in a cloth 
to secure uniformity of thickness of all the layers in the mass or 
cheese, and thus secure uniform pressure on its entire area, and to 
avoid all tendency to break the pomace frames or racks. To this 
end it consists in the employment of a guide frame in combina- 
tion = — pomace racks, as more fully hereinafter set 
orth.” 
25 The claim is in the following words: “The guide-frame D, 
in combination with an extended pomace-rack, and a cloth 
to inclose a layer of pomace therein, substantially as described.” 
In the “Cider Makers’ Manual,” published in 1869 by J. S. Buell, 
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the author, after stating the advantages to be derived from the sub- 
stitution of cloths for straw as used in the old method of cider mak- 
ing, proceeds to describe, at page 47, a plan which suggested itself 
to him in the fall of 1868, and which, in its essential particulars, is 
similar to the process described in the patent. After explaining 
how the frames are made, by placing lath or thin boards near to- 
gether and nailing to them similar boards placed at right angles, he 
proceeds in these words: “These frames are designated and known 
as pomace frames, and are used in laying up a cheese as follows: 

“First. Place upon the platform of the press one of these frames, 
seeing that it covers the entire inner surface of the curb. Place 
upon the top of this frame the cloth or cloths, at the same time cov- 
ering the inside of the rack with one thickness of cloth, laying the 
lower ends over the frame, and then fill in with pomace to the uni- 
form depth of from three to five inches. Then lay on cloths, and 
upon the cloths place another frame, upon which lay other cloths 
znd add thereto five inches of pomace, thus building up successive 
layers of frames, cloths, pomace, cloths, frames, cloths, pomace, alter- 
nating in like manner until the curb is filled, and then proceed as 

before described. The frames separate the cloths and allow 
26 ~+the free passage of the cider from all parts of the cheese 

through and between them, while the openings between the 
slats of the frames act as conduits for the liquid to the outside recep- 
tacle.” : 

It also appears by other evidence that two years and more before 
the application cloths had. been used in a precisely similar manner 
to that described in the patent; racks or frames had been used; so 
had guide-frames. 

This is not seriously disputed by the complainant’s counsel, but 
they contend that the combination is new; that a guide-frame in 
combination with an extended pomace-rack and a cloth to inclose 
the layer of pomace was not used or known before. 

Without pausing to consider the defense of a purely technical 
character relating to defects in the drawings, omissions in the affi- 
davit, and the like, it will be more satisfactory to examine, in the 
light of recent adjudications, the three questions which seem to be 
of paramount importance: 

First Does the use of the various elements claimed in the patent 
constitute a valid combination? 

Second. Has the patentee discovered anything that rises to the 
dignity of invention? And, 

Third. Was the precise process described in the patent known and 
used two years and more prior to the application? 

The law as applicable to patents of this character would seem to 

be as follows: 
27 All the component parts must so enter into a combination 
of old elements that each qualifies every other. 

The result must be the product of the combination which is patent- 
able, provided something new and useful is produced. If the ele- 
ments of the combination act independently of each other, or if one 
element acts independently of the others, it is an aggregation of 
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parts, and not entitled to protection as a combination. It 1s in- 
dispensable that a new and useful result should be produced either 
by the invention of a new thing or a new combination of old things. 
Unless this is the case, even though the elements act reciprocally 
and in combination, the requirements of the law are not satisfied. 
The combination must he new; so must the result. 


Hailes v. Van Wormer, 20 Wall., 353. 
Pickering v. McCullough, 104 U. S., 310. 
Reckenderfer v. Faber, 92 U. S., 347. 

Packing Co. Cases, 105 U. S., 566. 

Perry v. Co-operative Co., 12 Red. Fep., 436. 
Welling v. Crane, 14 Fed. Rep., 571. 

Slawson v. Railroad Co., 4 Fed. Rep., 531. 
Stephenson v. Railroad Co., 14 Fed. Rep., 457. 
Man’f’g Co. v. Meyers, 23 O. G., 1443. 
Doubleday v. Roess, 11 Fed. Rep., 737. 


Turning now to the patent in controversy, it may he said at the 

outset that the presumption of law, where a patent is 

28 claimed for a combination simply, is that all the elements 

of the combination are old. But in addition to this presum p- 

tion it is, as above stated, practically conceded that all the elements 
entering into this alleged combination are old. 

The proof sufficiently establishes the fact that cloths and racks 
had been used before; that they had been used both separately and 
in combination, and, further, that they had been used in combina- 
tion with some device which, if not technically a “ guide-frame,” en- 
abled the manufacturer to produce a layer of pomace “ of a uniform 
depth of from three to five inches.” So it would seem that the only 
distinction that can be suggested between the old method and the 
method described in the patent is in the extended racks; in the use 
of a guide-frame a few inches smaller instead of a few inches larger 
than the racks. . 

The result sought and obtained in both cases was the expression 
of the juice from the pomace. Whether the new method possesses 
advantages over the old is left somewhat to conjecture by the proof. 
Perhaps the presumption that it does possess such advantages is a 
legitimate one, arising from the patent itself. 

It is sometimes extremely difficult to distinguish between a meri- 
torious combination and a mere aggregation of distinct parts, and 

the case at bar furnishes a new illustration of this fact. 
29 It is not quite easy to perceive how the use of the guide 

fraine causes any coaction or combination between it and the 
racks and cloths. No new result is produced by its use; the press 
operates in the old way; the cheese is pressed down and the juice 
forced out as before. To what that is new or useful does the guide 
frame contribute in connection with the other devices? In other 
words, suppose this ae to be the first inventor of racks and 
cloths, could he be deprived of the benefits of his discovery in its 
simplest and most practical form by another person who should 
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obtain a patent for such a combination as is described in the speci- 
fication ? | 

Would it not be immediately insisted that the latter was simply 
using the old invention with the addition of a very simple and 
well-known mechanical contrivance which added to the old combi- 
nation no new co-operative element ? 

It would seem at least doubtful whether the guide frame, to any 
greater extent than theshovel with which the pomace is placed upon 
the racks, or the instrument with which it is “‘ struck’ level with 
the girts of the frame,” acts in combination with the racks and 
clotis. The guide frame has been removed and has ceased to per- 
form any function before the racks and cloths begin to act recipro- 
cally ; it does not act on them or they on it. Ifstraw or a solid plat- 
form were under the guide frame instead of the racks it would per- 

form the same office. 
30 To constitute a valid combination there must be a new re- 
sult produced by the combined action of all the component 
parts. What is that result in this case? | 
- It may perhaps be admitted that the guide frame operates more 
conveniently than the old devices; but something more than this 


is necessary to sustain a patent for a combination. 


Second. Assuming for the moment that there is here what the law 
recognizes as a combination, viz., such a union of separate and dis- 
tinct parts that each operates upon and with the others, producing a 
new and useful result by their united action, the next question to 
be considered is, has the patentee invented anything worthy of pro- 
tection ? | 

Before this patent cider makers had an undoubted right to use 
racks and cloths in combination or alone; and they had also a 
right to use some device by which the pomace could be placed on 
the rack in layers of uniform thickness. Any man of ordinary 
mechanical ingenuity who wished to confine a yielding substance 
within prescribed limits would almost certainly make a frame of thie 
desired size. Clark did this and only this. He nailed four boards 
of equal length together at the corners in the form of a hollow 
square and laid it on the rack. Why is there any more of inven- 
tion in this than the placing of the window in the stove case or the 
mirror in the car case ? 

What instrumentality does the patentee here use that was not 

known and free toevery cider maker long before the patent ? 
31 Take away the guide frame and nothing remains of his 

invention. Its use, though in a new position, would seem to 
be a simple mechanical contrivance requiring. only ordinary skill 
and judgment and not amounting to invention. Furnish any prac- 
tical cider maker with cloths and racks, direct him to place the 
pomace on the racks in a uniform and symmetrical manner, and it 
— immediately occur to him to do just what the patentee here 

id. 

To adopt the sententious language of the court in Stephenson v. 

The yay Co., supra, it may be said, “ To authorize a patent the 
“3-58 | 
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law requires the invention of a new thing. It is not satisfied by in- 
venting a new place for an old thing without change of result.” 

Third. But it is insisted that the precise combination described 
in the patent was in use more than two years before the application. 
The complainant does not seriously dispute that it was used in the 
fall of 1874, but argues that its use was subsequent to Sept. 11th— 
the application being filed Sept. 11th, 1876. 

The undisputed evidence shows that it was used for a long time 
prior to the application, and in some instances the complainant 1s 
forced to admit that the delay in applying for a patent brought the 
patentee very close to the two years limitation. A number of wit- 

nesses who are unimpeached swear to the use of the combi- 
32 nation in 1873, and even before that year. Itis true that 

several persons were called by the complainant who testify 
that they heard nothing of its use though living in the immediate 
neighborhood. It is also true that some of defendant’s witnesses are 
contradicted and otherwise discredited. 

Bearing in mind, however, the rule that proof of but one instance 
of public use more than two years prior to the application for the 

atent is sufficient to defeat it, the court would hardly be justified 
in disregarding the testimony of the numerous witnesses who pos- 
itively affirm that they used the rack, cloths, and frame in 1871, 
"2-3-4. 
Egbert v. Lippman, 104 U. S., 333. 
Manning v. Glue Co., vol. 23 O. G., 2413. 


As indicative of the patentee’s own views upon the novelty and 
patentability of the alleged invention, it appears that he visited 
Syracuse in the summer of 1874 and explained his system toa mem- 
ber of the Boomer and Boschert Press Company—Mr. Boomer. 

In September following, in a periodical issued by that company 


and widely circulated, there appeared a full and complete descrip- 


tion of the system described in the patent. Under the heading— 
“The best system yet devised”—is the following statement : 


“It is to last year’s experience that we are indebted for the most 
sensible plans for laying up a cheese, a plan which we predict 
33 will be speedily adopted by all wide-awake cider makers, 
although perhaps it has not yet been sufficiently tried to 
establish its merits, yet, as it has been successfully put into use by 
several —— there seems to be no question as to its feasibility.” 
Then follows the description. This certainly is a very significant 
piece of evidence in view of the fact that Mr. Boomer, who admits 
that he probably wrote the article, is now vice-president of the Clark 
Pomace Holder Company, the complainant in this action, his rela- 
tions with the patentee being of an intimate and confidential char- 
acter. 
Upon the whole evidence it is thought that the patent cannot be 
sustained. The bill is therefore dismissed. 


(Endorsed :) Decision. Filed July 10th, 1883. 
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34 Complainant’s Testimony. 
U. S. Circuit Court, Northern District of New York. 


THE CLARK Pomace Ho.pER COMPANY 
v8. 
WILLIAM H. FERGUSON. 


THE SAME vs. LEONARD WALLEY. 
THE SAME vs. WILLIAM L. VAN AUKEN. 


It is hereby mutually agreed by and between the parties hereto 
that James M, Ruso be examiner pro hac vice, to take the testimon 
on behalf of the complainant in the above-entitled causes, with all 
the rights and powers of an examiner regularly appointed by the 
court, and that the testimony so taken before him be the testimony 
of the complainant in these cases. And it is further understood 
and agreed that said Ruso take said testimony by short-hand, and 
that the copy transcribed by him from his stenographic notes, and 
certified by him under oath to be a correct copy of the testimony 
given, be used and considered in all respects as the original testi- 
mony taken before an examiner. on 

And it is hereby further agreed that the case in which William 
H. Ferguson is defendant be the first case tried, and that the other 

coos mentioned be held open without testimony until the 
Ferguson case is finally disposed of, and that the testimony taken 
in the Ferguson case be the testimony of the other cases so far as 
applicable. 

And it is further agreed that said testimony be taken orally. 
And we hereby consent that the court appoint accordingly. 


Dated Albany, N. Y., Aug. 15, 1881. 
WALTER E. WARD, 


Complainant’s Solicitor. 
WM. H. KING, 
: Defendant's Solicitor. 
Ordered accordingly. 


(Endorsed:) Filed July 11th, 1883. 


35 United States Circuit Court, Northern District of New York. 
In Equity. 


THE CLARK PoMacE HoLpER CoMPANY 
v8. No. 3211. 
WILLIAM H. FERGUSON. : 


Testimony for the complainant taken before James M. Ruso, Esq., 
notary public and special examiner, Albany, N. Y., on the 17th 
day of September, 1881. 


Present: Walter E. Ward, Esq., of counsel for complainant; 


William H. King, Esq., of counsel for defendant. Defendant, Wm. 


H. Ferguson, also appears in person. 
Plaintiff’s counsel offered in evidence a stipulation entered into 
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between plaintiff’s counsel to take evidence in the case of the Clark 
Pomace Holder Company against William H. Ferguson before 
James M. Ruso, stenographer. : 

Plaintiff’s counsel offered in evidence copy of complaint and an- 
swer in the above-entitled action. 

Plaintiff’s counsel offered in evidence a certified copy of letters 
patent, number 187;100, to John Clark, dated February 6, 1877, 
marked “U.S. C.C.,N. D.S.N. Y. The Clark Pomace Holder 
ers! against William H. Ferguson. Plaintiff’s Exhibit No. 1. 
J. M. R.” 

Plaintiff’s counsel offered in evidence a certified copy of letters 
patent, No. 148,034, ‘to John Clark, dated March 3, 1874, being the 
patent referred to in patent No. 187,100. 


Objected to by defendant’s counsel on the ground of its irrele- 
vancy and immateriality. 


Marked “U.S.C. C., N. D.S. N. Y. The Clark Pomace Holder 
rae against William H. Ferguson. -Plaintiff’s Exhibit No. 2. 
J. M. R.” 

Plaintiff’s counsel offered in evidence several assignments of pat- 
ent No. 187,100, with the certificates of recording in the Patent Office 

at Washington annexed, with the privilege of afterwards 
36 withdrawing the original assignments and introducing certi- 

fied copies in their place at a future hearing of the case. First, 
assignment from John Clark to Charles G. Hampton, conveying one- 
half interest in the patent, dated February 17, 1877, recorded Feb- 
ruary 22, 1877, at the Patent Office at Washington, Liber J 21, page 
180, of Transfers of Patents. Marked “U.S. C. C., N. D.S.N. Y. 
The Clark Pomace Holder Company against William H. Ferguson. 
Plaintiff’s Exhibit No. 3. J. M. R.” 

Next, an assignment from John Clark to the Clark Pomace Holder 
Company of one-half in said patent above mentioned, dated October 
15, 1878, recorded in the Patent Office at Washington, October 18, 
1878, in Liber H 23, page 410, of Transfers of Patents. Marked “ U. 
S.C.C., N. D.S.N. Y. The Clark Pomace Holder Company against 
William H. Ferguson. Plaintiff’s Exhibit No. 4. J. M. R..” | 

Next, an assignment of a one-fourth interest in said patent No. 
187,100 from Charles G. Hampton to George B. Boomer, dated April 
10, 1877, recorded February 4, 1878, at the Patent Office at Washing- 
ton, in Liber W 22, page 387, of Transfers of Patents. Marked “ U. 
S.C. C., N. D.S. N. Y. The Clark Pomace Holder Company against 
William H. Ferguson. Plaintiff’s Exhibit No. 5. J. M. R.” 

Next, an assignment of a one-fourth interest in the above patents 
by Charles G. Hampton to the Clark Pomace Holder Company, dated 
October 15, 1878, and recorded October 18, 1878, in Liber B 23, page 
411, of Transfers of Patents. Marked “U.S. C. C., N. D.S. Nt a 
The Clark Pomace Holder Company against William H. Ferguson. 
Plaintiff’s Exhibit No.6. J. M. R.” 

Next, an assigriment from George B. Boomer to the Clark Pomace 
Holder Company of a one-fourth interest in said patent, dated Octo- 
ber 15, 1878, recorded October 18, 1878, in Liber H 23, page 410, of 
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Transfers of Patents. Marked “U.S.C. C.,S.N.D.N.Y. The Clark 
Pomace Holder Company against William H. Ferguson. Plaintiff’s 
Exhibit No. 7. J. M. R.” 
37 Plaintiff’s counsel offered in evidence the certificate of in- 
corporation of the Clark Pomace Holder Company certified 
by the Secretary of State as being a copy of the certificate on file in 
that office, dated October 14, 1878, filed in secretary of state’s office 
October 15, 1878, certified on October 21, 1878, by the clerk of Onon- 
daga county. Marked “U.S.C.C.,N.D.S.N. Y. The Clark Po- 
mace Holder Company against William H. Ferguson. Plaintiff's 
Exhibit No. 8. J. M. R” 


CLARENCE PACKER being duly sworn, testified as follows: 


Examined by Mr. Warp: 


1 Q. Where do you reside? 

A. Albany, 470 Madison avenue. 

2 Q. What is your business? 

A. Manufacturer of champagne cider. 

3 Q. How long have you been engaged in that business? 

A. Two years and some over. s 

4Q. Will you look at that patent (Plaintiff’s Exhibit No. 1] shown 
witness)? From that patent, the printed specifications and figure, 
could you construct and use the improvement therein described ? 

A. Yes, sir; I think I could. 

5 Q. Have you ever used it in your business? 


Objected to by defendant’s counsel on the ground it has not been 
shown he is an expert. 


A. Yes, sir. 

6 Q. You manufacture sweet cider in your business ? 

A. Yes, sir. 

7 Q. How much did you make last year? 

_A. Well, I don’t know as I could tell to a certainty, but somewhere 
between three and five thousand barrels. 

8 Q. Did you use that improvement in your manufactory last 
year ? 

A. Yes, sir. | 

9 Q. It is capable of the use for which it 1s asked? 

A. Yes, 


38  Cross-examination by Mr. King: 


10 Q. Where is your place of business? 

A. 61 Quay street. , 

11 Q. How long have you been there—all the time yuu speak of, 
two years ? 

A. No, sir; since a year ago May first. 
12 Q. Have you a partner ? 
A. Yes, sir. 
13 Q. Who is he? 
A. Ralph Boyce. 
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14 Q. Whose presses are you using ? 

A. Boomer & Boschert, Syracuse. 

15 Q. When did you buy them? 

A. Year ago this fall. 

16 Q. Of whom did you buy them? | 

A. Direct from the company. 

17 Q. You mean the Boomer-Boschert Company ? 

A. Yes, sir. 

18 Q. Just state exactly what you use in connection with that 
press—whether you use more than one press or not? 

A. One press. : 

19 Q. Only one press? 

A. Yes, sir. 

20 Q. State exactly what it is? , 

A. The whole process of laying up a cheese ? 

21 Q. No; state exactly about this press, what you use it for. 

A. I don’t know as I exactly understand your question. 


Plaintiff’s counsel objected to the question as irrelevant. 


22 Q. Question repeated. 

A. You want me to describe what we use about the press ? 

23 Q. I want you to describe the press. 

A. Give a description of the press? 

24 Q. And exactly what you use. 

A. I don’t know as it would be an easy matter to describe it with- 
out an illustration at hand to explain it. 

25 Q. Give us as good a description as you can without the illus- 
trations. 

A. In the first place, the press consists of a base beam connecting 
with a beam similar at the top, which is connected with the one be- 
neath by four large rods; on this base there is a movable platform 

on which is built the cheese; this platform holds two cheeses; 
39 this platform is on wheels and track, and is capable of being 

moved so that one cheese is brought under the press while 
the other end is out beyond the press, so that the cheese can be 
taken off or put on while the other is being pressed; then what is 
called the platen or follower, which is joined with the top beam of 
the press by toggle-joint arms, through the joints of which a 
large screw reaching beyond the end of the press is fixed; this 
screw has a large wheel-chain about the wheel, from which the 
power is received. The turning of this wheel either one way or the 
other raises or lowers the platen of the press. The cheese is built 
on this press, first by laying a rack on the bed of the press, platform 
of the press; on this is laid a form; over the form a cloth extending 
beyond the sides of the form all around ; this is filled with pomace 


level full; the ends of the cloth are then lapped over the top of the 


pomace, the form taken off, and another rack placed on; so on, layer 
upon layer, until the requisite number has been attained ; then the 
cheese is ready for pressing. 

26 Q. What has been your business before going into the manu- 
facture of cider? 
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A. Going to school. 

27 Q. Immediately before? 

A. Yes, sir—to any extent. 

28 Q. How old are you? 

A. 22 years old. 

29 Q. Never been in the carpentering business ? 

A. No, sir. 

30 Q. Never was a machinist? 

A. No, sir. 

31 Q. Never aided in the construction of any machine or press ? 

A. No, sir. 

32 Q. Have you a license in the Clark Pomace Holder Company? 

A. Yes, sir. 

33 Q. For what? 

A. This license is granted with the sale of every press that Boomer 
& Boschert sell. They, in the first place, pay a license, and it is 
made up in the cost of the press. We have no direct license. 

34 Q. How do you know that you have a license then? Have you 
any paper ? 

A. I have the guarantee of the Boomer & Boschert Press Com- 
pany. ee 

35 Q. What is the nature of the guarantee’ 

A. Printed statement in all their circulars. 
40 36 Q. Have you nothing excepting circulars? 
A. No, sir. 

37 Q. You don’t know whether the Boomer-Boschert Press Com- 
pany has paid anything to the Clark Pomace Holder Company for 
their machines or not? 

A. Nothing more than their statement contained in the circular 
to that effect. ) 

38 Q. You have no evidence yourself? 

A. No, sir. 

ws Q. You spoke about racks. What sort of racks is it that you 
use / | 

A. The racks consist of slats an inch by a half; the length varies 
according to the size of the press; inch one way by a half the other. 
These strips are joined together by four or five cross-pieces; I don’t 
remember which. | 

40 Q. These racks are similar to those wooden racks you find in 
the bottom of street cars, are they not? 

A. Similar; yes. 

41 Q. They are similar to the racks used by butchers for placing 
meats ? 

A. Well, similar; yes. Still they are decidedly dissimilar in some 
respects. 

42 Q. These racks are similar to those you find over openings of 
areas, coal holes, things of that description, excepting one is iron ? 

A. In palioe of that kind and other gratings you have described 
most of them have been joined together either by ropes or iron pass- 
Ing through. Taking horse-car gratings there is a rope which runs 
through each slat of the racks. 
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43 Q. Some of them, and some of them do not? : 

A. These are joined together by strips nailed across-the tops ; with 
that difference the are very similar. 

44 Q. Did I understand you to say that you use cloth ? 

A. Yes, sir. 

45 Q. What sort of cloth is it? 

A. Cloth manufactured especially for that purpose by the Boomer- 
Boschert Press Company; I don’t deni whether they manufacture 
it; they supply it. 

46 Q. Are they cloth manufacturers? 

A. That I don’t know. 

47 Q. What is their business ? 

A. Manufacturing of all manner of presses, cider, lard, etc. 
41 48 Q. This cloth is similar to cloth you buy in ordinary 
dry goods stores? | 

A. No, sir; it is similar to nothing I ever saw, unless it is sacking 
that comes around hop bales—something like that ; made of an en- 
tirely different quality of goods. 

49 Q. Merely stouter? 

A. It is made of cotton and they are made of something else; I 
don’t know what. 

50 Q. What is the nature of the form you speak of? 

A. It is simply box shape, with neither top or bottom to it. 

51 Q. You have seen the four sides of a box without a top ? 

A. Yes, sir. 

52 Q. How long ago ? 

A. I don’t know as I could date exactly; I presume it was about 
the time I was able to recognize anything of that kind. 

53 Q. How long have you seen these racks similar in construction 
to those? 

[A.] The first time I ever saw racks exactly like these was, I 
think, five years ago this fall. 

54 Q. Where? 

A. At Oliver Brothers’ cider mill at Lockport, N. Y. 

55 Q. What else did you see there? : 

A. I saw pretty nearly the whole contents of a cider mill. 

56 Q. What time was this in the fall ? 

A. I couldn’t tell you; some time between the first of September 
and the first of January ; just when I couldn’t tell. 


57 Q. Hadn’t you seen racks similar in construction before that - 


for other purposes? 
A. For other purposes than cider making? | 
58 Q. Yes. 
A. No, sir; unless you consider those in horse-cars under that 


_ head; if you do, then I should say yes. 


59 Q. That is a rack, isn’t it? 

A. Yes, sir. 

60 Q. When did you see those first? 

A. The first car I can remember of had them in. 
61 Q. How many years ago? 

A. Fifteen or twenty. 
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62 Q. Cloth has been used for straining purposes ever since you 
can remember, has it not ? 

A. Yes. 7 

63 Q. What was the purpose of this cloth that you used—strain- 
ing? 

A. That we used in the process of manufacturing cider ? 

64 Q. Yes. 
42 A. Well, the main purpose in the using of the cloth is to 
keep the pomace in place while it is being pressed ; the strain- 

ing process probably comes under the head of refining. 

65 Q. It also acts as a strainer; that is, the J yom percolates through 
the cloth while the pomace is being. pressed ? 


yr A. Yes, sir. 
j 66 Q. You have known of cloth being used in other cases for the 
purpose of keeping pomace in place, have you not? 


A. Yes, sir; not that kind of cloth. 


Plaintiff’s counsel admits that cloth has heen used in the manu- 
facture of cider for more than two years prior to September 11, 1876. 


. 67. Q. What is your special business in this firm? 
| A. Taking almost entire control of the business and taking-charge 
| of the refining department. 
‘ 68 Q. You don’t mean to say by that you lay up these cheeses? 
B A. I have done so; yes, sir. 
69 Q. That isn’t your general business ? 
A. No, sir. 
70 Q. What is the amount of license they pretend to require? 
A. I believe it was ten dollars. Knowing the license was paid by 
the company I paid no particular attention to it one way or the 


other. 
71 Q. Have you no papers to show it? 
A. No, sir. 


_Ex_mMer GoopFELLow, being duly sworn, testifies as follows: 


Examined by Mr. Warp: 


. Q. a you know the defendant, William H. Ferguson ? 
2 - Did you know him during the fall of 1880 and the winter of 
os 1881? 
; A. Yes, sir. 
3 Q. Did you work in his cider mill for him? 
| A. Yes, sir. 
’ 4Q. Where is his cider mill? 
A. It is in New Scotland, I believe, isn’t it ? 
5. Q. Town of New Scotland ? 
i Yes, sir. 
6 Q. In what county ? 
A. Albany. 
7Q. What was your business while you worked there ? 
A. Most anything that came handy. 
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43 8 Q. Did you help lay up cheeses? 
A. Yes, sir. 


9 Q. And help make cider ? 

A. Yes, sir. | 

10 Q. Will you go on and explain the method by which the 
cheeses were laid up? 

A. In the first place there was a rack laying on a platform and a 
form placed onto that and cloths onto that. 

11 Q. How was the cloth placed on? 

A. Just placed over so that the edge extended over the form; then 
it was placed even full of pomace, or level full, and the cloths were 
lapped over; then the form taken off and another rack. 

12 Q. And different layers of cheese laid up in that way ? 

A. Yes, sir. . 

13 Q. Did this rack extend beyond the bottom girts of the form? 

A. Yes, sir. 

14 Q. About when did you commence to work for defendant? 

A. Well, I think it was in October. 

15 Q. When did they commence making cider? 

A. They were making cider when I came there. 

16 Q. How long did they continue to make? 

A. Until some time in the winter ; I couldn’t tell just when. 

17 Q. In March? 

A. No. 

18 Q. In February? 

A. I think it was along about New Year’s, as near as I can get 
to it. 

19 Q. Will you swear they didn’t make any after New Year’s? 

A. No, I won’t; I wasn’t there all the time. 

20 Q. Weren’t you there any after New Year’s? 

A. Yes; I was there. 

21 Q. Didn’t they make a good deal after that? 

A. That is something I couldn’t tell. : 

22 Q. Don’t you know they made some after that? 

A. I couldn’t say positively whether they did or not. 

23 Q. They made a good deal during the time you were there? 

A. Well, yes; considerable. 

24 Q. And laid up the cheeses in the way you have described? 

A. Yes, sir. 7 

25 Q. Did they lay up the cheeses all the while that way? 
44 Did they have any other system of laying up cheeses besides 
the one you have described? 
A. Not in general use that fall there wasn’t any. 
26 Q. Did = lay up any at all that fall in any other way ? 
A. Not when I was there. 


Cross-examination by Mr. Kine: 


27 Q. Is Ferguson making cider this fall ? 
A. Yes, sir. 
28 Q. Are you using any system other than you have described on 
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your direct examination this fall? Are youusing an improved form 
of laying up cheeses? 
. Yes, sir. 
29 Q. Just tell what that form is. 


Plaintiff’s counsel objected to asking in regard to any other form 
than that in the patent. 


A. It is a rack turned up on all four sides. 

30 Q. Anything else? 

A. Not that I know of. 

31 Q. This is under Mr Ferguson’s own patent? 

A. Yes, sir. 

32 Q. You have seen racks before similar to these racks that you 
have described that you said were used lust year? 

A. Yes, sir. 

33 Q. How long ago? 

A. I don’t know; I couldn’t say just when, but I seen them quite 
a number of years ago. 

34 Q. How many do you think? 

A. I think I saw them four or five years ago. 

35 Q. Any longer than that? * 

A. I wouldn’t want to say positive I did, but I might have. 


Redirect examination by Mr. Warp: 


36 Q. In what way do the racks they now use differ—the racks 
and forms differ from the racks and forms they used before ? 

A. Well, they differ because the form and rack is all one. 

37 Q. How is the form made in this that they use now ? 

A. Four sides of the slats turn up of the rack. 

38 Q. When it is turned up does it make a form just the same as 
though it was another form laid on fop of the rack? 

A. I suppose it would naturally answer the same purpcse. 


45 Mr. KING: 


3 a. a don’t use the old stvle of form now? 
A. No. : 
39 Q. In place of that you have the four edges of the rack turned 

up about four inches ? 
A. Yes, sir. 
40 Q. They perform the same office that the form did before? 
A. Yes, sir. 
Hoa After the cheese is put in, what is done with these sides? 
A. Well, they are nnbanbied and turned down. 
41 Q. Then do they look down or do they stand out straight? 
A. They go whichever way they are pressed. 
42 Q. Don’t they usually stand out straight with the rack? 
A. Yes, sir. 
43 Q. After they are laid down they are just the same thing as 
the rack was that was used with the old form? 
A. Yes. 
44 Q. What is the advantage gained by using this? 
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A. It saves handling the form. 

45 Q. Is it quicker this way? 

A. I should say it was. 

46 Q. Is it easier? 

A. Yes, sir. . 

47 Q. Does it save time? 

A. It does. 

48 Q. When you lay onarack you have to bend up all these sides 
and fasten them up? 

A. Well, yes, sir; of course you have. 

49 Q. How long does 1t take to put up these sides? 

A. I don’t know; I never timed myself about it. 

50 Q. How long do you think ? 

A. Ihaven’t got no idea at all. 

51 Q. A minute? 

A. I don’t think it does. 

52 Q. Three-quarters of a minute? 

[A.] It might not take over half a minute; according to how fast 
you work at It. 

53 Q. Can you double up these four sides and fasten them in less 
time than you could pick up the form and put it on the rack if the 
form laid in convenient place ? | 

A. I could. 

54 Q. No matter how convenient the form should be? 

A. I think I can. 

55 Q. Can you unfasten them and let them down in less time than 
you could take the form off? 

A. Yes, sir. 
46 56 Q. Which would cost the most, to fasten these sides on 
a rack or make a form? 

A. Well, I don’t know; I suppose the cost of it would be the 
most in fastening the racks; at the same time you would save time, 
enough to pay for that. 

564 Q. How many racks are usually used in a cheese? 

A. From nine to ten. 

57 Q. How many hinges would be used in each rack ? 

A. Well, eight. ; 

58 Q. Do you know how much hinges are worth ? 

A. No, sir; I do not. 

59 Q. How is the form made, the old form, the cheese form ? 

A. Simply four sides of a box without top or bottom. 

60 Q. How wide, how deep? 

- I most forget how many inches deep it was; think it was four 
inches. 

61 Q. Four or five inches? 

A. Four or five. 

62 Q. And simply four boards four or five inches wide, the ends 
nailed together, with something in the corners to brace them ? 

A. Yes, sir. 7 

63 Q. You know that would be a great deal cheaper than to put 
hinges on the rack, don’t you? | 
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A. Well, I know it would, but time is considered a good deal, too. 
64 Q. How do you fasten these sides of the racks up when you 
double them up to receive the pomace ? 
A. They have two straight sticks with notches cut into them. 
65 Q. How do you put them on? ; 
A. You just merely pick them up and lay them on; that is all 
there is about it. 
66 Q. Can one man stand on one side and put both on? 
A. Well, I don’t know as he can, not to an advantage; he can do 
it, but not to an advantage. 
67 Q. Can he stand on one side and double up tne four corners, 
the four sides of the rack? 
A. I have done it. 
oa Stood on one side and doubled up the four sides of the 
rack / 
A. Yes, sir. 
69 Q. And put the fasteners on? 
A. Yes, sir. 
70 Q. Is it convenient to do that? 
A. Well, it isn’t supposed to be. 
71 Q. Would it be the usual method which a workman 
47 would do if he was making cider, if he was working alone ; 
would it be the usual method to stand on one side and double 
up the four corners? | 
A. I suppose he would walk around to do it the quickest, to do it 


‘the easiest. 


72 Q. In letting them down, could you let them down standing 
on one side? | 

A. Oh, yes. 

73 Q. That would be the usual and easiest mode of doing it? 

A. I should suppose so. 

74 Q. When these sides are turned up it is substantially the same 
thing as a rack with a form on? 

A. It answers the same purpose. 

75 Q. It is substantially the same thing? 

A. Oh, no, I shouldn’t think it was; a form is all in one. 

76 Q. Mechanically it is used for the same purpose and answers 
the same? 

A. It does. | 

77 Q. When the sides are turned pomace it is an extended down 
rack, isn’t it; it extends beyond the cheese around on every side? 

A. Yes, sir. ) 

78 Q. And performs the same office, the same work that the racks 
that were used last year? 

A. Yes, sir. | 

79 Q. Doesn’t this whole contrivance accomplish substantially the 
same results as the rack and form you used last year and perform 
the same functions as the rack and form you used last year? 

A. Well, I don’t know; I suppose it does in one sense of the word, 
only it is quicker. 
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Recross-examination by Mr. KIna: 


80 Q. How many men does it usually take to lay up a cheese? 

A. They usually have three at it, two to lay it up. 

81 Q. One man can’t do it very well, can he? _ 

A. I never saw one man do it to advantage yet. 

82 Q. Can’t handle the form; they are very heavy, aren’t they ? 

A. There are some of them heavy. 

83 Q. One man can’t handle the form readily ? 

A. Not and do it handily. 

84 Q. Not and get the form on perfectly ? 

A. No, sir. 

85 Q. So that one man will stand on each side of the cheese ? 

A. Yes, sir. | 
48 86 Q. In locking or unlocking this improved device of 
Ferguson’s neither man is required to go around the press, is 
1e? 

A. No, sir. 

87 Q. He either locks or unlocks from his one position ? 

A. Yes, sir. 

88 Q. There is no moving of the form from one part of the room 
to the press? 

A. No. 

89 Q. No taking the form from the press to any other part of the 
room ? 

A. No, sir. | 

90 Q. The form and press and everything is right on the press 
itself, is it not? | : 

A. Yes, sir. 

91 Q. This is a hinge process? 

A. I believe so. 

92 Q. Two hinges on each side? 

A. Yes, sir. 

93 Q. Allowing each side to lap up? 

A. Yes, sir. 

94 Q. When this is laid up the rack itself does not extend beyond 
the form, does it? 

A. No, sir. 7 : 

95 Q. The rack and form are together—are united ? 

A. All in one. 

96 Q. There is no extension of any kind? This rack doves not 
rer at all, under any consideration or in any way, under the form 
itself? 

A. No, sir. 

97 Q. Or beyond the form ? 

A. No, sir. 

- 98 Q. It takes considerable time moving racks to aud from the 
press, does it not-—-the old form ? 

A. Yes, sir. 

99 Q. In this way all that time is saved ? 

A. Yes; besides that, the form is in the way a good many times. 
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100 Q. Would it cost any more to buy eight hinges and put them 
on than it would be to buy four strips of board and nail them to- 
gether and put four pieces in the corner for braces? 

A. I don’t know hardly how that would be;. I don’t think it would 
cost a great deal more. 
101 Q. You don’t think it would cost any more, do you? 
A. I don’t know as it would, hardly. 


Redirect examination by Mr. Warp: 
102 Q. One cheese form is used for two sets of racks in the old 


way ? | 
A. Yes, sir. 
103 Q. What are the hinges made of that are used on these racks? 
A. Thev are made of some kind of iron. 
f | 49 104 Q. Does theacid from the cider act on this iron at all? 
Objected to by defendant’s counsel as wholly immaterial and 
irrelevant. 
105 Q. Isn’t it a fact that the acid in the cider acts upon these 
iron hinges and wears them out sooner? 
. | Objected to by defendant’s counsel on the ground witness7i§ not 
\ shown to be an expert in cider making. 7 


e : A. I don’t know as it injures them any; I haven’t seen them in- 
- ‘-jured yet any. 
106 Q. How long have you used these racks? 
5S A. Ever since we made cider this fall. 
107 Q. How long is that? 
A. I don’t know exactly what time we did start in. 
108 Q. Earlier than this month? 
A. Yes. 
109 Q. Hasn’t any of the hinges given out? 
A. Not that I have seen. 
110 Q. In taking these racks off and putting them on the cheese 
aren’t these sides more likely to be broken and to give out than a 
d cheese form would be? 
A. I don’t know that I have seen any of them give out yet. 
111 Q. How heavy is the cheese form you used last year? 


Objected to by defendant’s counsel as not being brought out on 
the cross-examination, and incompetent. 


A. I never weighed it. 
112 Q. How heavy do you think? 
_ A. I haven’t got any idea exactly; according to whether there is 
pomace on it, or whether it is soaked, or whether it is clean. 
113 Q. Did it weigh ten pounds, do you think? 
A. I should think it would weigh as much as that. 


he 114 Q. Is it as heavy as a rack with the patent hinges on? 

A. Oh, no, not as heavy as the whole thing together. 3 

115 Q. Is it as heavy as the rack was before these patent hinges and 
on sides were put on? 


A. I don’t know; I guess there isn’t a great deal of difference. 
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Re-cross examination by Mr. K1ne@ : 


116 Q. Is this improved rack and form that you are using now 

any heavier than the old rack was? : 
A. Well, I don’t know as it is any heavier. 
50 117 Q. You get rid of that additional weight of the form, 
do you not, by using this process ? 

A. Yes, sir. | 

118 Q. The combined weight of the old form and rack was a great 
deal more than the combined weight of the present improved rack? 

A. Yes, sir. 

119 Q. The difference would be the weight of the form itself? 

A. Well, I should suppose it would be. The hinges, of course, 


. don’t weigh enough to amount to anything. 


120 Q. Do you know whether there is.a metal which can be used 
which is proof against the acids of cider? 
A. I think there is by what I have read in papers. 


Plaintiff’s counsel objected to the answer. 


A. I don’t know as I have ever seen any. 

121 Q. Have you read of any such thing? 

A. Yes, sir. : 

122 Q. Have you acquired any knowledge, by means of news- 
papers and books, of such metal ? 

A. Yes, sir; I have. ee 

123 Q. Do you know whether the hinges Mr. Ferguson was getting 
made for him are anti-acid proof? 

A. I don’t know for sure. 

124 Q. Have you been so informed by Mr. Ferguson ? 

A. I have; that he was getting those hinges. 


Redirect examination by Mr. Warp: 


125 Q. Aren’t some of these new forms made by sawing the edges 
off of the old form, nailing on a slat to hold the edges together, and 
putting the hinges on the old racks? 

A. I have never seen them make any of them. 

4 Q. Don’t you know that some of the new racks are made that 
way ! 

A. I couldn’t say positive, for I never seen them make them. _. 

127 Q. You wouldn’t say whether they were made from the old 
racks or not? 

A. I couldn’t say positive. 

128 Q. Don’t you think they are made from them ? 

A. You wouldn’t take that a minute ago. 

1239 Q. I ask you now; have you any doubt whatever that they 
were made from the old racks? 

A. Well, I don’t know; I can’t say that they were or that they 

were not. 
51 130 Q. Have you any doubt but what they were? 


Objected to by defendant’s counsel as improper in form. 
A. Hard question for me to answer. 
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131 Q. You know whether you have any doubt whether they were 
made from those old racks or not—whether those new ones were 
made from the old ones or not? 

A. The only answer I can give you to that, I don’t know. 

132 Q. You don’t know whether you have any doubt or not— 
whether you now have any doubt whether he did it or not; what 
— you think? 

A. I don’t know whether I have got any right to say that or not. 

133 Q. You have a right to say it, and you must say it. 

A. What I think is different from what I know. 

134 Q. What is your answer? 

A. Well, [ can say I think he did; I don’t know for certain. 

135 Q. You saw the old racks before they were used ? 

A. Well, yes. 

136 Q. Ana these racks he uses now are in every shape the same 


as though they had been sawed from the old ones? 


A. They are the same shape. They are smaller; that is all the 
difference. ) ° 

137 Q. The sides that are turned up are just the same as they 
would be if they were sawed from the old racks? 

A. I think it is a little bit wider. - 

138 Q. How much wider—more than what would be made up by 
the hinges being put in? 

A. I don't know Just how much; somewhere about an inch; some- 
thing like that. 


Recess. 
Afternoon session. 


Joun L. PEMBERTON, being duly sworn, testifies as follows : 


Examined by Mr. Warp: 


Q. 1. What is your name? 
_A. John Lewis Pemberton. 
Q. 2. Where do you live? 
A. Guilderland. 
Q. 3. Do you know William H. Ferguson ? 
A. Yes, sir. 
52 Q. 4. Where does he live ? 
A. He lives in New Scotland. 
Q. 5. In what county is that? 
A. Albany. 
Q. 6. What is his business? 
A. Cider and farming. 
Q. 7. Did you ever work for him? 
A. Yes, sir. 
Q. 8. When ? 
A. 1876 and 1877. 
Q. 9. Did you work for him in the falls of 1878 and 1879? 
A. No, sir. 
5—58 
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2 10. Didn’t you work for him two years ago this fall ? 
. No. 

*y 11. Did you work for him the year before that? 

A. I worked for him in 1876 and 1877. 

Q. 12. Did you work for him two years ago this fall ? 

A. No, sir. 

Q. 13. Didn't you tell me when I subpcenad you that you worked 
for him a year ago last fall and the year before that? 

A. If I did I misspoke myself. 

Q. 14. How long ago was 1876 and 1877? 

A. Six years ago. 

Q. 15. fave you worked for him any since that? 

A. I worked for him a little while, but didn’t inake cider for him. 

Q. 16. Haven’t you worked-for him since 1877? 

A. I couldn’t say for certain whether I have or not. 

Q. 17. Will you swear you didn’t work for him a year ago last 
fall? 


Objected to by defendant’s counsel a8 immaterial. 


Q. 18. Did you work for Ferguson a year ago last fall ? 

A. I don’t know as I did. 

Q. 19. Where did you work last year? 

A. I was to Coon Fryer’s last year. 

Q. 20. What year was that? 

A. 1880. 

Q. 21. Where did you work the year before that ? 

A. I was to Fryer’s. 

Q. 22. How long? 

A. I worked there in the fall. 

Q. 23. Do you ever remember being kicked out of Ferguson’s cider 
mill and having your head poked through a window ? 


Objected to by defendant's counsel as immaterial. 


53 Q. 24. Do you remember having any trouble with him 
about tobacco ? 3 
A. Yes, sir. 
Q. 25. When was that ? 
A. I couldn’t say when it was hardly. 
Q. 26. Will you swear it wasn’t in the fall of 1879 or winter ? 
A. 1 won’t swear to it; I couldn’t tel] you when it was. 
Q. 27. Was it in 1877? 
A. I couldn’t tel] you 
Q. 28. Who have you ‘talked with about being examined here ? 
A. Nobody. 
Q. 29. Who told you it was in 1876 and 1877 that you worked 
there? Didn't any one tell vou so? 
A. No, sir; my mother told me when it was. 
Q. 30. Told you it was 1876 and 1877 ? 
A. Yes, sir. 
Q. 31. When I subpcenad you didn’t Ferguson tell you it was 
1878 and 1879 when you worked there? 
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A. I couldn’t tell you; he might have said it; I didn’t hear it. 

Q. 32. How old are you? 

A. 17. 

Q. 33. When were you 17? 

A. I couldn’t tell you the day or the month. 

Q. 34. Can you tell what month ? 

A. No, sir. 

Q. 35. Can you tell what season ? 

A. In the fall. 

Q. 36. How old were you when you worked to Ferguson’ s? 

A. (No answer.) 

Q. 37. What did you do when you worked there? 

A. ye pick apples and make cider. 

Q. 38. What did you do towards making cider? 

A. Helped grind the ne and helped lay up the press. 

Q. - Helped lay up the cheeses? 

A. Yes, sir. 

Q. 40. How many cheeses do you think you helped ~ up during 
the fall of 1877 ? 

A. Couldn’t tell you? 

Q. 41. Twenty? 

A. I don’t know. 

Q. 42. Did you make a business of it to help lay up part of the 
time ? 

A. I helped lay up pretty near all the cheeses that were laid up 
while I was there; I think I did. 

Q. - Were you in the mill during the fall of 1878 any ? 

A. No. 

Q. 44. Wasn’t in the cider mill during the fall of 1878 ? 

A. I wasn’t working in it; I might have been in it. 
54 Q. 45. Were you in the mill during the fall of 1879? 
A. I couldn’t tell you whether I was in it or not. 

Q. 46. You don’t remember ? 

A. No, sir. 

Q. 47. Did you see him make cider while you were in the mill the 
fall of 1878—see him lay up cheeses? 

A. I couldn’t tell you whether I was there or not. 

Q. 48. Don’t you remember being in the mill at all in 1878? 

A. No, sir. 

Q. 49. Do you know there is a penalty attached if you are con- 
victed of swearing to a lie here? 

A. No, sir. 

Q. 50. ‘You don’t know that there is any law against it? 

A. No; I don’t know as I am swearing to a lie. 

Q. 51. Do you know that there is any penalty that you are in- 
curring if it is proved that you swear toa lie? 

A. Na; I try not to swear to a lie. 

Q. 52. How did they lay up paar in the fall of 1877, when you 
helped work in the mill? 

A. We would take and put a box on and then put cloths over the 
box and right down between the box and over the top of the box ; 
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then they would put the pomace right down in there until they got 
pne layer; then * 2 would take and put another cloth right over 
that; then they would put a slat on and put the box on; then they 
would put another cloth over the box the same way. 

Q. 53. How was the box made? 

A. It was made out of four boards, and had two little blocks on 
one side, right against the side of the big box.< 

Q. 54. Was it made of four boards four or five inches wide, nailed 
together at the ends? 

A. I guess they were inch boards nailed together. 

Q. 55. I don’t mean thick; I mean wide. 

A. I should think they was. 

Q. 56. That was the way it was made, four boards being nailed 
together at the ends? 

A. Yes. : 

Q. 57. After they got the first layer of cheese on the press did they 
lift those boxes up a little and lay down a rack? 

A. Yes, sir. 

Q. 58. Then lay this box or frame on the rack and spread cloths 
over it? 

A. Yes, sir. 
55 Q. 59. And then fill it full of pomace ? 
A. Yes, sir. 

Q. 60. And wrap the cloths over it and lift up the box and lay it 
on another rack? 

A. After they got that cheese on they would spread cloth right 
over the top; after they got the side of them all turned up, then 
they would take and lay.a cloth all over the top; then they would 
put the slat on. 

Q. 61. On the bottom of the platform were there cleats nailed along 
the same as a rack would be—something the same as a rack ? 

A. There was cleats nailed right along into it. 

Q. 62. On the bottom of the press? 

A. Yes, sir. 

Q. 68. Did the racks extend a little on each side outside of the 
cheese ? 

A. Outside of the box ? 

Q. 64. Yes. 

A. Yes; they could set the box right on the layers. 

Q. 65. That was in the fall of 1877? 

A. Yes, sir. 


Cross-examination by Mr. KING: 


Q. 66. You don’t remember how old you were in 1876,do you ? 
. “yi I should think I was about twelve years old or eleven years 
old. 

Q. 67. Have you been to school? 

A. No, sir; not much. 

Q. 68. Ever learn arithmetic ? 

A. No, sir. 

Q. 69. What has been your business? 
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A. I have been working out ever since I was big enough. 
Q. 70. How long ago was that? 
| A. Couldn’t tell. 
: Q. 71. Can’t you calculate the difference between 1876 and 1881? 
A. Six years, ain’t it? 
Q. 72. Can you tell the difference between 1877 and 1881; now, 
how many years that is? 
A. Five years. 
wae Q. 73. Don’t remember much about the whole thing, do you ? 
A. I remember about laying up the cider press. 
Q. 74. Do you recollect whether you worked night time or day 
time? 
: - A. Worked some of the time after dark and in the day time too. 
Q. 75. What sort of light would you have at night to work by? 
A. Candles and lanterns. 
56 Q. 76. Could you put up these forms by candle light? 
A. Lanternsand candles. 
Q. 77. How many candles would you have? 
A. I couldn’t say. 
Q. 78. This machine was worked by hand, was it? 
A. Run with an engine. oy 
Q. 79. What part did you do? 
A. I done about everything. 
Q. 80. Did you lift these forms and racks? 
1 A. I helped. 
> F Q. 81. How. big was it; could you lift one side of it? 
: A. Yes. 
Q. 82. What became of the pomace ? 
A. It was thrown outdoors. 
Q. 83. Did you fill the pomace in these racks ? 
A. I would throw it down from above sometimes. 
: Q. 84. You would be working upstairs all this time? 
a A. Sometimes I would and sometimes I wouldn’t be upstairs. 
<a @. 85. Where would you be the balance of the time? 
; A. Then I would be downstairs; I helped lay up more than I 


i was upstairs. 
; Q. 86. Who do you say you are working for now ? 
A. Jake Cheesboro. 
; Q. 87. Where does he live? 
A. In Guilderland. 
Q. 88. Have you got any father or mother ? 
> A. Got a mother. 


GrEorGE B. Boomer, being sworn for complainant, testifies as fol- 
lows: | 


Examined by Mr. Warp: 


Q. 1. Where do you reside ? 

A. New York city, 130 East 104th. 

Q. 2. Do you know John Clark, the patentee named in the patent 
187,100? : 

A. I do. 
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Q. 3. Did you know him at the time this patent was issued ? 
A. I did. 3 
Q. 4. Did you know of the patent being issued to him at the time 
it was ? 
A. I don’t think I did—that is, I was not familiar with the facts 
of the case at that time, at the time of the issuing of the patent. 


57 Q. 5. Do you know that at that time and immediately 
afterwards he put this improvement in use? 
A. Yes. 


Q. 6. Do you know when the Clark Pomace Holder Company was 
formed ? 

A. I knew at the time of the formation of the company. 

Q. 7. Since that time has this improvement been put in use by 
the corporation and continued in use up to the present time? 

A. It is. 

Q. 8. What is your business? 

A. My principal business is the sale of cider machinery. 

Q. 9. Do you know whether or not this improvement is now gen- 
erally used among cider makers? 

A. It is in very general use. 


Cross-examination by Mr. Kine: 


Q. 10. How long have you known Mr. Clark ? 

A. I think I first met Mr. Clark in 1873. 

Q. 11. Where did he live at that time? 

A. I think he was living in Pontiac, Michigan. 

Q. 12. Where did you live at that time? 

A. Syracuse, N. Y. 

Q. 13. How often did you meet him? 

A. I can’t say; I met him a good many times in the course of 
1873, 1874, and 1875. 

Q. 14. When did he first talk to you in relation to this improve- 
ment—this device he pretends he patented? 

A. I can’t say. 

Q. 15. Can’t you give the year? 

A. No, I can’t give the date when he talked first of this particu- 
lar device. I was familiar with the improvements of Mr. Clark from 
— the very first of his experiments, before he got up this-plan of, 
cheese. 

Q. 16. What was his first plan? 

A. The first that I knew anything about was using racks and 
cloths with a crib. 

Q. 17. How long ago was that? 

A. It was soon after the date of his first patent, fall of 1873. I 
think that is when I first met Mr. Clark and when I first began to 
talk about the cider business and these systems of laying up the 

omace. 
58 Q. 18. Did you make any suggestions to him in relation to 
any improvements of this device? 
A. I don’t know that I did. 
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Q. 19. You had sundry conversations with him about the matter 
didn’t you? 

A. Yes, sir. 

Q. 20. Can’t you state exactly what the conversations were? 

A. No; I could not after this. } 

Q. 21. Did you find any fault with this idea of his? 

A. The first plan; yes, sir, I did. 

Q. 22. What was the fault you found? 

A. I didn’t like his pliable racks; that was one of his hobbies. 

Q. 23. Did you suggest making the rack rigid ? 

A. I might have done so; I presume I did. 

Q. 24. You found fault with its being pliable ? 

A. Yes. 

Q. 25. And you think you suggested the rigidity of the rack itself? 

A. The rigid rack was in use at that time. 

Q. 26. About what time was your suggestion made ? 

A. I can’t remember the dates. These conversations occurred from 
time to time all through those first years after the issuing of the 
patent. 

Q. 27. After he got out his first patent ? 

A. Yes, sir. 

Q. 28. And before he got out his second ? 

A. After he got out his second patent I had a great many conver- 
sations with him. | 

Q. 29. I mean in relation to this rack, especially whether it should 
be pliable or rigid; was that between the time of his filing his appli- 
cation for the first patent and the time of his filing his application 
for the second ? 

A. I think I made a suggestion of that sort from time to time. 

Q. 30. What other fault did you find ? 

A. At what time do you refer now—between the two patents ? 

Q. 31. Yes. 

A. I don’t remember. The principal objection that I used to 
make to Clark’s system which he tried to introduce the first years of 
his experiment was to the pliable rack. 

Q. 32. Did you suggest altering this crib to a form? 

A. No, sir. 

Q. 33. Any conversation in relation to that; had you any 
59 objection to the crib itself? 
A. Not until I saw his form, a new way of laying up 


e & 


cheese. 

Q. 34. When did you first see his form ? 

A. It waseither in the fall of 1874 or 1875; I don’t remember now 
which ; it was nearly two years before he made the application for his 
last patent. I remember that distinctly. } 

Q. 35. Are you a member of the firm of Boomer & Boschert, of 
Syracuse ? 

A. I am. 

Q. 36. Is that an incorporated company ? 

A. It is an incorporated company. 
Q. 37. Was it incorporated in 1874? 
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A. I think it was; yes, sir. 
Q. 38. Did you publish a paper at that time called the Boomer and 


Boschert Press ? 
A. We might have done so; we have published a trade circular 


or paper several times. 

Q. 39. Would you remember if your attention was called to that 
fact by the paper itself? 

A. Yes, sir; would be very apt to. 

Q. 40. (Paper shown ane} Was that paper ever published by 
your company? 

A. Yes. 


Defendant’s counsel offered the paper in evidence, marked “ U. S. 
C. C., N.D.S.N. Y. The Clark Pomace Holder Company ag’st 
William H. Ferguson. Defendant’s Exhibit No. 1.” 


Q. 41. Do you recollect any other suggestion you made, any ob- 
jection to this device? 

A. I don’t remember any at the present time 

Q. 42. Has this device ever been at any fair? 

A. Yes, sir. 

Q. 43. What year? 

A. I think it was shown that year, 1874. 

Q. 44. Was it before that ? 

A. I think not. 

Q. 45. Was it in 1873? 

A. I think not; not this device. 

Q. 46. What device was shown in 1873? 

A. Do you mean to present that question broadly or do you mean 
to apply it to me individually? 

Q. 47. Boomer and Boschert Press Company. 

A. I think the crib was shown in 1873. 

Q. 48. Did you show a rack in 1873? 

A. I think so. 
60 Q. 49. Show a cloth in 1873? 
A. Presume I did. 

Q. 50. Show a form in 1873 ? 

A. I think not. 

Q. 51. You are not positive about it? 


A. Well, yes, I am positive I showed a crib in 1873—old device’ 


crib. 

Q. e gy manufactured lard presses at that time, didn’t you? 

A. I did. 

Q. 53. What was the process of pressing lard that year? 

A. We used to use the hoop. 

Q. 54. Hoop for a form ? 

A. Yes, a hoop to contain the cheese. 

Q. 55. Would you have a rack there ? 

A. No, sir. 

Q. 56. Have you ever seen a form used that Tallmadge had on 
the fair ground in 1873 ? 

A. I presume so; I probably built it for him ; our concern did. 
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Q. 57. Do you recollect what that was? 

A. That was a crib, racks and cloths, I think; that is what we 
have been using at least prior to the use of this patent of Clark’s. 

Y. 58. A crib is nothing more than an extended form, is it not. 

A. A crib is laid up outside of the cheese, outside ‘of the racks, 
and holds the cheese in place; it is used for that purpose. 

Q. 59. In this Tallmadge form the racks extend underneath the 
form itself? 

A. No. 

Q. 60. Are you positive about that? | 

A. The racks may have extended; I don’t remember; there 
might have been a rack on the bottom that extended out so far as 
to allow the cheese to be built up on top of it possibly. 

Q.'61. Did you make any suggestion of that character to Mr. 
Clark of the extension of the rack underneath the form ? 

A. Not that I remember of ? 

Q. 62. Did you ever state to William H. Ferguson, defendant, 
that you had made sundry suggestions in relation to the improve- 
ment of this device to Mr. Clark before he made his application for 
a patent? 

A. Possibly. poe 
~ Q. 638. Do you remember whether you did or did not? 

A. I don’t now. 

Q. 64. Don’t remember having a conversation with him at Syra- 
cuse within the last six months? 

A. Yes, [remember meeting him there. 
61  $Q. 65. Since the commencement of this action? 
A. I think so. 

Q. 66. Don’t you remember that upon that occasion you stated to 
Mr. Ferguson that you had suggested some improvements to Mr. 
Clark before he made his application for this device? 

A. No, sir; I don’t remember any such: statement. 

Q. 67. Did you state to him that you had made suggestions to 
Mr. Clark? 

A. I don’t remember of making any such statement to Mr. Fer- 
guson. 

Q. 68. Will you swear you did not? 

A. No, I wouldn’t swear I did not. 

Q. 69. Has this Clark Pomace Holder Company a manufactory? 

A. No, sir; I think not. 3 

Q. 70. Are you a member of that company—an officer of that 
company ? 

. Lam. 

Q. 71. What position do you hold there? 

A. I am a director. 

Q. 72. Any other office ? 

A. Vice-president. 

Q. 73. You ought to know whether they manufacture any of these 
presses ? 

A. No, sir; I don’t think they do. 

Q. 74. You know they do not? 

6—d8 
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A. Practically, I am certain they do not. 

Q. 75. Then by whom are they manufactured? 

A. This pomace holder you refer to? 

Q. 76. Yes; the patent. 

A. Manufactured by anybody that wants to use them ; there is a 
license for the privilege of using them; a great many make their 
own; the Boomer Press Company manufactures them for sale. 

Q. 77. The Clark pomace holder has never received any profit 
from the manufacture and sale of this device’ 

A. No, sir, I think not; they charge a license for the use of it 
and receive tlieir profit in that way. 

78. Did Mr. Clark ever make any of these devices and sell 
them ? 

A. I think he did. 

Q. 79. Do you know whether he did or not? 

A. I have heard him say that he did, and I haveseen his circular, 

in which he appears to make and sell them. 
62 Q. 80. How long usually before you publish your circular 
do you get up the matter for them? 


A. We usually publish them just as soon as the matter is ready. 


Q. 81. How long usually does it take to get the matter ready? 

A. Sometimes three days and sometimes three weeks, according to 
what the circular is. 

Q. 82. How long does it usually take to get up one of these papers? 

A. A week or ten days. 

Q. 83. Will you be kind enough to state the day of this paper? 
(Defendant’s Exhibit No. 1.) 

A. I can’t state the exact date, but I think that paper was printed 
some time in September, 1874; I can’t do it; I remember receiving 
the first copy that I saw of the paper at Columbus during the Ohio 
fair, and it wasn’t issued when I left home, and I think that fair was 
held some time about the 20th of September. 

a. o Then it must have been published in time to get there by 
mail ? 

A. Yes, sir. 

Q. 85. Who writes the articles for those papers usually ? 

A. I have written some of them ; Mr. Dunning some. 

Q. 86. Do you recollect who wrote the articles for that paper? 

A. They were not all written by the same person. 

Q. 87. For instance, that upon the third column, the article, “ Lay- 
ing up the Cheese?” 

A. I think I wrote that myself, but I am not certain about it. 

Q. 88. Will you be kind enough to read from this paper of Boomer 
and Boschert Press, dated Syracuse, N. Y., Septaniae, 1874, the 
article under the title, “The Best System yet Devised,” contained in 
the third column of the first page ? 

A. “It is to last year’s experience that we are indebted for the 
most sensible plan for laying up cheese, a plan which, we predict, 
will be speedily adopted by all wide-awake cider makers, although 
perhaps it has not yet been sufficiently tried to establish its merits: 
yet, as it has been successfully put in use by several parties, there 
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seems to be no question as to its feasibility. It is as fellows: Com- 
mence on the platform of the press and lay a rack; place thereon a 
form three and a half inches deep and from four tosix inches smaller 

each way thantherack. Over this form spread acloth, and fill 
63 the form even full of pomace ; then turn in thesides and ends of 

the cloth over the pomace, the cloth being of sufficient size to 
just cover the pomace. ‘The form is then raised and another rack 
placed on the layer of pomace just formed, the form being placed 
on this new rack, a cloth again spread over it and another layer of 
pomace put in as before. ‘Ten or twelve racks are used in one cheese 
and as many cloths Jess one. When the last layer is formed the 
form is taken off and a rack placed. The follower is then put on 
and the pressing commenced. A guide should be used in Jaying up 
the cheese, so as to have the form cover every time directly above 
the last layer, and strong guides should be used to support the racks 
on the edges to prevent any liability of their moving sideways. 


“ The Racks. 


“The following is a figure of the rack: The racks are made of 
basswood strips one-half inch thick by three-quarters inch wide, 
placed one-quarter inch apart, with a beveled strip about two inches 
wide nailed across each end. This piece should be beveled, as seen 
in the cut. Good clinch nails should be used, and the racks should 
be about four feet six inches by four feet eight inches square for a 
cheese of ten barrels. The form should be four feet square inside, 
made by nailing boards one inch thick and three and one-half or 
four inches wide together in the form of the sides of a box. It should 
be stiffened by corner pieces on the outside.” 

Q. 89. Will this refresh your memory in reference to the extension 
of a rack underneath the crib in the Clark patent ? 

A. That is another rack, I guess. 

Q. 90. Did you write that advertisement? (Showing witness 
paper.) 

A. I don’t think I did. 

Q. 91. In this paper, in the second column of the fourth page, is 
this found: “The hoop, the crib, and the rack systems are now most 
commonly in use among our best cider makers. For advantages in 
convenience, in saving time, and in properly filtering we give pref- 

erence to the latter system.” Will you be kind enough to 
64 read from the fourth column, last page, under the head of 

“Clark’s Cider and Wine Press Crib or Pomace Holder,” the 
fifth paragraph ? 

A. “Directions for laying up the cheese: Lay down one of the 
pomace racks with the centre under centre of follower, with the 
strings lengthwise with the follower, and place the form on that. 
Spread a cloth over the form long way across the follower ; fill the 
form level full with pomace; fold the cloth over top, sides, and ends ; 
then raise the form, spread on another pomace rack on the layer of 
pomace, and bring the form down again to its place. Continue this 
until ten or more layers are put up; remove the form from the press; 
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lay on last pomace rack, then the blocking, and apply the press; re- 
move the cheese by rolling up the pomace racks, then the cloths 
containing the pomace.” 

Q. 92. Then, also, the fourth paragraph, as follows: “To make 
the foim or rim, take four pieces of inch stuff three inches wide and 
notch them together so that it will be four feet six inches long and 
three feet six inches wide inside.” 

Q. 93. Also the paragraph, “This invention is secured by letters 
patent granted March 30, 1874,” and winds up as follows: “Address 
John Ciark, patentee, 28 Atwater street, Detroit, Mich., or Boomer & 
Boschert Press Co., agents for New York, Syracuse, N. Y.” 

Q. 94. The article, if you wrote it, was true at the time you wrote 
it, wes it not? 

A. I think it probably true. 

Q. 95. Then if, as you state in the article, you are indebted to last 
year’s experience in getting this new idea, to whom do you refer 
when you use the words “we are indebted ”—had it reference to 
yourself? 

A. I suppose it relates to cider makers. 

Q. 96. Then the statement is true that you knew of the existence 
of this particular device before a year prior, or more than a year— 
about a year prior to the writing of that article? 

A. No, sir. 

Q. 97. What do you mean by that? 

A. I will say that I didu’t know anything about that system of 

laying up a cheese until, I think, in August of 1874. 
65 Q. 98. You did know about it in August, 1874? 
A. I am not certain even of that, August or September. I 
knew of it before I wrote that article; no doubt about that. 

Q. 99. How did you learn it? 

A. Mr. Clark came to our establishment and wanted us to intro- 
duce it. I saw the advantage of it and took right hold of it at once. 
I made the racks and form and laid up a cheese and tested it and 
a it up there in Syracuse in our shop; bought apples to do it 
with. 

Q. 100. This is some time in August, you think, 1874? 

A. It was in August or September; I can’t say which. 

Q. 101. At any rate, before that was published? 

A. Yes, sir. 

Q. 102. Had you seen anybody use that before that time? 

A. No, sir; I used it the first time I ever saw it used. 

Q. 103. Did Mr. Clark make any of these goods at that time—this 
device at that time—and sell them ? 

A. Mr. Clark brought a model to our shop, the first I ever knew 
of it, and I think it was in August or September, 1874. 

Q. 104. Had he sold any at that time? 

A. I don’t know whether he had or not. 

Q. 105. Did he tell you—make any statement of that kind ? 

A. I don’t think he did; I think it was a new invention. 

Q. 106. Did he sell any since? 

A. Yes. 
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Q. 107. About what time? 

A. At least he claims to have sold a great many. 
 Q. 108. About that time? 

A. During that fall he sold, I think, a great many. 

Q. 109. During the fall of 1874? 

A. I think so. I know he exhibited to fairs, because I know I 
met him, and it was exhibited at fairs on our machines; at Western 
fairs; Michigan. 

Q. 7 0. This particular device—the crib, form, and cloth ? 

A. Yes. | 

Q. 111. That was in 1874? 

A. Yes, sir. 
66 Q. 112. Do you recollect what fair? : 
A. Fair at Michigan; exhibited it both 1874 and 1875, I 


~ think. 


Q. 113. He never had any idea at that time of getting any patent 
on it, did he? 

A. I can’t tell about that; I know at that time I didn’t consider 
there was any patent on it, and I didn’t consider that his old patent 
covered this new device with the stiff racks, and for that reason I 
introduced it very generally myself;,and introduced it claiming 
there was no patent on it. 

Q. 114. You didn’t consider it worth patenting at the time, did 

ou? 
. A. I considered his patent worth patenting when I saw it patented. 

Q. 115. Not before? 

A. I would have considered it worth patenting if I had known 
what claim he could make and sustain. é 

Q. 116. Before he got the patent you didn’t consider it worth 
patenting ? 

A. I don’t know that I considered at all on it. 

Q. 117. You didn’t consider it a govelty to have a stiff rack in- 
stead of a flexible rack, did you; you didn’t think it was patentable 
on that ground? 

A. Stiff racks were in common use at that time. 

Q. 118. It wasn’t the subject of a patent; stiff racks and forms 
had been used for a good many years? 

A. Forms had been used for a great many years? 

Q. 119. That wasn’t the subject of a patent? 

A. Not alone. 

Q. 120. Cloth had been used for straining purposes and for hold- 
ing soft matter or fluid, or semi-fluid condition for the purpose of 
pressure ? 

A. Always had been used for pressing cider; great many years. 

Q. 121. How many years before this application ? 

A. A number of years; I had used them a number of years. 

Q. 122. I mean before 1876 ? 

A. Yes, before 1874. 

Q. 123. That. wasn’t any novelty ? 

A. The use of cloth in pressing cider was no novelty. 
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Q. 124. Did you consider it a novelty to put all these things to- 

gether at that time, prior to the time he made his application ? 

A. I do; yes, sir. | 
67 Q. 125. I mean at that time. 

A. I did at that time consider it a novelty; I considered it 
a very nice way of pressing cider, superior to anything I had ever 
seen. 

Q. 126. Didn’t make any difference in the pressing of the cider ? 

A. In laying up the cheese, if you choose. 

Q. 127. Hadn’t people for a long time had a rack and put boards 
up on each side, and then a cloth inside of that and small piece of 
stick ? 

A. They had pressed in cribs, sort of a hoop; they are laid up 
square and answer the same purpose as a hoop and the whole cheese 
is pressed down inside of that crib or hoop; racks had been used in 
that with cloths for a number of years. 

Q. 128. A rack extending underneath, extending beyond the hoop 
itself ? 

A. I don’t think I ever saw anything of that kind. 

Q. 129. Can you tell exactly what press you offered to show at the 
fair in 1873—at the State fair in New York ? 

A. At Albany, was it? 

Q. 130. Yes. 

A. I think it was what we at that time called a number two cider 
press, but I am not certain. 

Q. 131. What was the character of that press ? 

A. It was a knuckle joint work with a horizontal screw. 

Q. 1382. Form and rack? 

A. With crib and rack and cloth. 

Q. 133. The form answers the purpose of a crib? 

A. It is an entirely different thing. 

Q. 134. It holds up the cloth, keeps the pomace in, doesn’t it? 

A. It holds up the cloth and keeps the pomace in. 

Q. oa Do you know such a paper called the National Press ? 

A. O. 

Q. 136. Who publishes it ? 

A. I publish it myself. 

Q. 137. Did you publish it in July, 1880? 

A. I did. 

Q. 138. Who writes the articles for that ? 

A. I write some of them. 

Q. 139. Can you tell by a specific article whether you wrote it or 
not! 

A. I think so. ' 

Q. 140. Did you write the article on Clark’s patents ? 

A. I think I wrote that article. 
68 Q. 141. Your attention is called to the article headed 
“Clark’s patents,” on page 50 of the National Press, under 
date of “New York, July, 1880,” the paper I offer in evidence, 
marked “U.S.C. CN. D.S.N. Y. The Clark Pomace Helder 
Company agst. William H. Ferguson. Defendant’s Exhibit No. 2.” 
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Q. 142. The statement is true as contained in this article, “ that 
the Boomer and Boschert Press Company was one of the first to 
recognize its merits; in fact they had used or introduced it for two 


seasons before Clark obtained his last patent, presenting it in con- . 


nection with their press as an unpatented device ?” 

A. It is true. 3 

Q. 143. “In this way several hundred presses were sold, which, 
after the patent was granted, this company paid a royalty on, that 
their customers might be secured from prosecution, and at the same 
time at liberty to use the invention in accordance with their rep- 
resentations ? ” 

A. So far as paying a royalty on it, our company cannot be said, 
perhaps, to have paid a royalty; we settled with Mr. Clark; we 
didn’t pay a specific amount on each press, but had a settlement 
with him and paid him so much. 

Q. 144. You bought the patent? 

A. We paid Mr. Clark a certain sum of money to protect our 
customers against being prosecuted by him. 

Q. 145. You didn’t buy the patent—didn’t pay any money for 
the patent—is that what you mean ? 

A. No, sir; we didn’t buy the patent. “ 

Q. 146. The Clark Pomace Holder Company didn’t buy the 
patent? : 

A. The Boomer & Boschert Press Company didn’t buy the patent. 

Q. 147. The Clark Pomace Holder Company bought the patents? 

A. Yes, sir. 

Q. 148. Did they pay anything for the patent? 

A. The owners of the patent formed a company. 

Q. 149. They didn’t pay anything to those owners for the patent? 

A. They issued stock of the company to the owners of the patent 
pro rata, according to the amount each one owned in the patent. 

Q. 150. Did the Boomer & Boschert Press Company pay 


69 Mr. Clark anything for his patent, or any interest in his" 


yvatent ? 

A. No, sir. 

Q. 151. Merely took an assignment without any consideration 
for it? 

A. Didn’t take any assignment. 

Q. 152. George B. Boomer did ? 

A. Yes, sir; one-fourth interest. 

Q. 153. That is yourself? 

A. That is myself. 

Q. 154. Did you pay anything for your one-fourth interest? 

A. Yes; I did. 

Q. 155. How much? 

A. I don’t remember; I bought it of Mr. Hampton. 

Q. 156. Didn’t you buy any of Mr. Clark ? 

A. No, sir, I did not; Mr. Hampton bought a half interest of Mr. 
Clark, and I bought a half of Mr. Hampton’s interest. 

Q. 157. How much did you pay for it? 
A. I don’t remember. 


ae. 
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Q. 158. Did you pay anything? 

A. Yes, sir; I did. 

Q. 159. Wasn’t it in consideration of your paying for the use of 
those machines that that assignment was given to you? ; 

A. No, sir. 

Q. 160. This purchase you made was for cash, was it ? 

A. Yes, sir. 

Q. 161. Out and out, irrespective of any use that you had had of 
the machine prior? 

A. I went out to Detroit to make a settlement with Clark, and I 
made the best settlement I could; at the same time I bought half 
of Mr. Hampton’s interest the same trip, think; I settled for the 
company, and I also bought half of Mr. Hampton’s interest myself 
on that same trip; went out to Detroit on purpose to accomplish the 
— and finally to accomplish not only the first, but the 
second. : 

Q. 162. Do you know whether Hampton ever paid Mr. Clark any- 
thing for his half interest? 

A. Don’t know anything about it; that is, don’t know what he 
paid him; I think Hampton furnished the money to pay the ex- 
pense of getting out the patent. 

Q. 163. What is the date of the incorporation of the Clark Pomace 


Holder pers 304 ? 
A. I don’t remember. 
70 Q: 164. Was it upon the same day that the acknowledg- 


ment was taken by those who signed the certificate October 
14, 1878? 

A. I can’t remember anything about those dates at all. 

Q. 165. Do you remember the date it was filed in the secretary of 
state’s office ? 

A. No, sir. 

Q. 166. Do you remember the date it was filed in the clerk’s office 
at Onondaga ? 

A. Do not. 

Q. 167. When was it you took this assignment ? 

A. I don’t remember. 

Q. 168. The company hadn’t formed at that time, had it? 

A. Had not; that is, not at the time I made the bargain. 

Q. 169. At the time you took the assignment? 

A. No; I think not. I don’t remember when I took the assign- 
ment; neither do I remember the date of my going to Detroit, when 
I made the bargains for the company and for myself—that is, for the 
Boomer & Boschert Press Company. 

Q. 170. Were the assignments from Clark, Hampton,:and George 
B. Boomer to the Clark Pomace Holder Company made before the 
Clark Pomace Holder Company was a corporation or not? 

A. Oh, I don’t remember ; I should presume not. 

Q. 171. What year was the Centennial fair ? 

A. 1876. 

Q. 172. Where was the exposition held ? 

A. Philadelphia. 
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Q. 173. Was the device covered by this alleged patent, 187,100, of 
the rack, form, and cloth on exhibition at Philadelphia that year? 

A. The application for the patent had been made. 

Q. 174. Was that on exhibition ? 

A. It was; yes, sir. 

Q. 175. What time did that exposition open ? 

A. I don’t remember ; some time in May, I believe. 

Q. 176. What time was it that this rack, form, and cloth was ex- 


hibited there ? 
A. I think we commenced the third day of August; it was about 


the first of August. 

Q. 177. 1876 that you exhibited these three different things in 
— ba the exhibition at Philadelphia ? 

. Yes. 
71 Q. 178. That created the necessity of filing an application, 
did it not, for a patent ? 
A. I don’t know whether it created such a necessity or not. 
a 6g Don’t you know that it did? 
. No. 


Q. 180. So many people had seen it and adopted the idea, or were 
about to adopt the idea? i 

A. It had been exhibited before that. 

Q. 181. Will you look at this certified copy of letters patent and 


*F* _mestate when the application was really made? 


$ 


<> 


A. This reads “Application filed September 11, 1876.” 

Q. 182. ‘Then this device of racks, form, and cloth, as claimed in 
this alleged letters patent, was exhibited in the public some time 
anterior to the alleged application of that letters patent ? 

A. Yes, sir. 

Q. 183. At Philadelphia ? 

A. Yes, sir. 

Stipulated that the signatures of the witnesses to the stenogra- 
pher’s minutes is hereby waived. 

Adjourned. 
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Continuation of the testimony for the complainant, taken before 
James M. Ruso, Esq., examiner, in the city of Albany, N. Y., on 
the 20th of October, 1881. 

Appearances: John Clark, president of the Clark Pomace Holder 

Company; defendant and his counsel. 

GreorceE B. Boomer recalled. 
Examined by Mr. WArD: 
Q.1. Do you wish to make any correction in your last testi- 


mony? 
7—58 
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72 A. In answer to cross-question 84 I said I remembered re- 

ceiving the first copy that I saw of the paper at Columbus, 
during the Ohio fair; I think I was mistaken in regard to receiving 
the paper at that fair; I saw the first copy some time after I was at 
that fair. 


Cross-examination by Mr. Kine: 


Q. 2. With whom have you had conversation in relation to this 
thing since your last examination ? 

A. Mr. Dunning, of Syracuse. 

Q. 3. What is the nature of that conversation ? 


Plaintiff’s counsel objects to any conversation witness has had 
with Mr. Dunning, of Syracuse, as irrelevant and immaterial. 


A. I related, as near as I could, the proceedings whe: we were 
here before, and talked with him in regard to this case. 

Q. 4. What was the conversation; who is this Mr. Dunning? 

A. He is secretary of the Pomace Holder Company. 

Q. 5. The complainants in this case ? 

A. Yes, sir. | 

Q. 6. Tell us the whole conversation you had. 


Plaintiff’s counsel objects to any conversation witness has had 
with anybody, except the parties to the action. 


Defendant’s counsel stated that Mr. Dunning is one of the parties — 


to the action. 


2 I don’t think I can give the substance of our conversation en- 
tirely. 3 

Q. 7. As near as you can remember. 

A. I talked about the date of the issue of that paper with Mr. 
Dunning. 

Q. 8. Using as near as you can, I and you and we—placing vour- 
self “ the same position as if you were talking with Mr. Dunning 
now 


Defendant’s counsel requested Mr. Clark, who is to be examined 
as a witness in this proceeding, to retire to another room during the 
examination of this witness. 

Mr. Clark refused to accede to the request. 


A. In the conversation it occurred to me that the first 
73 fairs, or the first fair that I attended that year, I didn’t have 
the paper to give out. 

Q. 9. That isn’t the conversation ; the question is what did you 
say to Mr. Dunning and what did Mr. Dunning say to you ? 

A. And Mr. Dunning suggested that the Ohio State fair was one 
of the first. 

Q. 10. Was that the way he said, “ I suggest” —that the words ? 

A. That is the substance. 

Q. 11. Can’t you give us the words? : 
A. I don’t think I can the exact words; I knew if it was that I 
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couldn’t have had the paper at that fair and expressed that idea to 
Mr. Dunning. 

Q. 12. In what words did you express it? 

A. I don’t remember the exact language. 
! Q. 13. What other conversation with Mr. Dunning? 
lj A. Well, I can’t give any particular conversation — partic- 
: ularly to this business ; there were a great many subjects discussed 
not pertaining to this. 

Q. 14. Had any more than one conversation with him relating to 
this particular thing ? 

A. I think J have. : 

Q. 15. When was the. first conversation that you have just de- 
tailed, and where did it take place? 

A. At Syracuse; I think it was the next day after the meeting 
here ; I am not sure about that. 

Q. 16. September 17 was the date of the meeting ? 

A. The next day after the meeting. 

Bae 17. When was the next conversation and where did that take 
place? 

A. Last week, in Syracuse. 

~ 18. What was the nature of that conversation ? 

. I don’t remember whether this matter was referred -te at that 
sas or not. 

Q. 19. Anything in relation to this case? 

A. We had some talk about having Mr. Clark come down from 
Michigan—sending for him; I believe I advised Mr. Dunning to 
write for him. 

Q. 20. That all? 

# A. That is all I think of Just at present. 
ca Q. 21. When was the State fair in Ohio held that you speak of ? 
a A. During the week commencing September 7; I think the fair 
opened the 8th. 
74 Q. 22. At Columbus, Ohio? 
a A. I think so; yes. 
. ~Q,. 23. Only held one week ? 

A. One week, that is all; five days, I believe, that was; State fairs 
are generally for five days. 

Q. 24. Had you anything on exhibition at that place? 

A. Yes. 

Q. 25. What was it? 

A. A cider 

Q. 26. Wouldn’t you naleavenly have your circulars there then if 
you were exhibiting a cider press? 

: A. That was what the paper was gotten up for, for distributing at 
airs. 

; Q. 27. It was necessary to have a paper of oe description at 
airs ? 

A. No, sir; not necessary. 

° 28. Wasn’t there a price-list connected with that paper ? 

A. Really I can’t tell now whether it was or not; we issued trade 
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circulars aside from that, that we generally sent to our customers, 
more fully describing the machines. 

Q. 29. You are not sure whether you are mistaken in regard to 
seeing the paper at that fair or not? 

A. I am positive. | 

Q. 30. Did you attend the fair at Columbus? 

A. I did. ; 

Q. 31. Was the article written before you went to the fair? 

A. I think it was, though I am not certain about that; I some- 
times wrote these articles when I was on the road, and at hotels, in 
the evening, &c. 

Q. 32. You don’t recollect writing these particular articles while 
you were on the road ? 

A. I don’t remember writing them at any particular time or 
place; but I recognize some of the articles as my writing. 

Q. 33. Doesn’t your books show exactly an express package of 
these articles sent to the fairs? 

A. I have been unable to find any record of that kind. 

Q. 34. Who printed this paper for you? 

A. I don’t know;; it is printed in Syracuse; I think it was printed 
at the Journal office; I know they have done a great deal of print- 

ing for us. 
75 Q. 35. With whom have you had conversation in relation 
to this case, other than Mr. Dunning, since you were here? 

A. Great many. 

Q. 36. Name the people. 

A. Mr. Ward, the counsel in this case. 

Q. 37. What conversation did you have with him? 


Plaintiff’s counsel objected to any conversation, on the ground 
that the communications of a client with his attorney are privi- 
leged and confidential communications, and advised the witness not 
to answer. 3 | 


A. I have talked with Mr. Ward about this case a good deal. I 
can’t undertake to repeat that conversation: 

Q. 38. How is it you come to think over this matter in relation to 
the time of printing that paper or the time you saw that paper ? 
Why did you lay stress upon an examination of that question? 

A. It was very rouheidal thet I should look over my testimony, 
which I did after I received a copy, and examine every part of that 
testimony, and in thinking it over I came to the conclusion that I 
must be mistaken in regard to that particular part of it. 

Q. 39. You say your first conversation was had with Mr. Dun- 
ning either the day of the examination here or the next day after? 

A. Yes, sir. 

Q. 40. The examiner in this particular case takes his notes by 
stenographic characters, does he not? 

3 Yes, sir. 
2. = Do you understand phonography or stenography ? 
- vO. 
Q. 42. Can you read his notes ? 
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A. No, sir. . 

Q. 43. Did the examiner in this case have his testimony written 
out so you could read it the day of taking the testimony or the next 
day after? 

_ A. I didn’t see it the next day after. I don’t know whether he 
did or not. I didn’t see it. 

Q. 44. Then you hadn’t had an opportunity of reading over your 
testimony at the time you had your first conversation with Mr. Dun- 
ning, had you? 

A. I think not. 

Q. 45. Then that could not be the reason of your anxiety about 

this particular point, the reason of your seeking information 
76 from him or talking the matter over with him? 
A. But I remembered that part of my testimony. 

Q. 46. Then the reason that you have just assigned, that you had 
read over and noticed this thing, was not the correct reason, was 
it? } i 

A. I am not sure that I came to the conclusion that I was mis- 
taken the day after I gave my testimony, but at some future time 
perhaps. 

_ Q. 47. You have just stated that there wasn’t anything particular 
said about the subject, except upon the one occasion, have you not, 
with Mr. Dunning ? sii 

A. I think not; that is, I think I have not made such a state- 
ment. | 

Q. 48. Do you recollect of making any other statement? 

A. At what time? 

Q. 49. Upon this examination to-day; you say you don’t remem- 
ber of having made any such statement as that ? 

A. I haven’t stated that I have had but one conversation with Mr. 
Dunning since being examined in this case before. 

Q. 50. You stated you had one Jast week about this case? 

A. Perhaps you don’t understand me. 

Q. 51. I think I do; do you desire to correct that now? 

A. No, sir. | 

Q. 52. You did have a conversation with Mr. Dunning last week 
about this case? | : 

A. Yes, sir; as I before stated, I talked with him about sending 
for Mr. Clark last week. 

Q. 53. Were you not advised by Mr. Ward that this time in rela- 
tion to the pubication of this paper was very material ? 

A. No, sir. 

Q. 54. Wasn’t there some conversation had between you and Mr. 
Ward—some instructions given to you by Mr. Ward in relation to 
this very subject ? 

A. No, sir; not any. 

Q. 55. This is purely a matter of your own mind? 

A. Yes, sir. 

Q. 56. No conversation had in relation to the matter at all with 
him ? 3 

A. I told Mr. Ward that I wanted to correct that statement. 
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77 Q. 57. When did you tell him that? 
A. This morning. 

Q. 58. When was this other conversation with Mr. Ward ? 

A. I think we had a conversation after the evidence was g!ven— 
the same day. 

Q. 59. Wasn’t suggestion made then to you that you had better 
look up the question as to the time when you received that paper ? 

A. I think not; I don’t remember. 

Q. 60. Do you recollect whether it was or not? 

A. I don’t remember that it was. 

Q. 61. Will you state i positively that it was not ? 

A. No, sir; though I think I should have remembered it if Mr. 
Ward had made such a suggestion. 

Q. 62. Who called it to your mind then ? 

A. I think it occurred to my own mind. 

Q. 63. What do you know about it? 

A. The conversation that I had with Mr. Dunning might have 
had that effect. 

Q. 64. What effect ? 


At this point Mr. Clark left the room. 


A. Effect to set me studying upon that subject. 
Q. 65. You knew you were obliged, in order to sustain the valid- 
ity of your patent, to show that this had not been used or known 
in the market more than two years prior to the date of vour appli- 
cation, did you not ; it was a vital point to establish ? 
A. I didn’t know that that was a vital point, and I don’t know it 
et. 
: Q. 66. Did you not swear on your examination taken on the 17th 
of September that you knew that to be a fact? 
A. I don’t think I did. 
Q. 67. Were you not asked specifically as to your knowledge of 
what was requisite in relation to patents ? 
A. I don’t remember being asked such a question. 
Q. 68. Have you ever obtained patents yourself for any inven- 
tion ? 
A. I have. 
Q. 69. How many ? 
A. I don’t remember; quite a number. 
Q. 70. Have you not been advised by solicitors for patents 
78 and by attorneys in patent cases that a patent is worthless 
where an article has been manufactured and known to have 
been in use for more than two years prior to the application for the 
patent ? 
A. No; on the contrary, I don’t think that is true. 
Q. 71. Have you not read the patent law ? 
A. Not much. | 
Q 72. Will you swear positively that you have not been so ad- 
vised ? 
A. I don’t think I have; if I have I have forgotten it. 
Q. 73. Have you yourself been an applicant for a patent ? 
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A. I have. , 

Q. 74. Have you, at the time of the presentation of your applica- 
tion to the Commissioner of Patents, made any affidavit? 

A. I made affidavit in making application for patents. 

Q. 75. Have you not sworn in those affidavits that the article that 
you claim to have invented was not known or in use for more than 
a year prior to the date of your application ? 

A. I don’t think I have; I am not sure. 

Q. 76. Do you not know that it is of vital importance in making 
application to have an affidavit of that description ? 

A. No, sir; I do not. 

Q. 77. Who made these applications for aap for you asa rule? 

A. Van Santford & Hauff, of New York, have made some ; Smith, 
of Syracuse. Locee, I think, was the name of the attorney that used 
to make applications for me. 

Q. 78. How many patents have you applied for ? 

A. I don’t remember. 

Q. 79. How many do you think ? 

A. I should think a dozen or fifteen. 

Q. 80. How many patent suits have you had or been interested in? 

A. One. 

Q. 81. Other than this ? 

A. Yes. 

Q. 82. You mean to say, with all the experience that you have 
had in obtaining letters patent and contesting patents in court, that 
at the day of the last examination you did not know that a patent 

was invalid in case the article which was cluimed to have been 
79 invented had been in public use or on sale or known to the 

public for more than two years prior to the date of your ap- 
plication ; do you mean to swear to that? 

A. I mean to swear that I didn’t know that it was necessarily a 
vital point. 

Q. oe Who publishes the National Press, New York city ? 

A. I do. 

Q. 84. Who writes the articles for the National Press? 

A. I write some of them. 

Q. 85. Did you write this article headed “Important to Cider 
Makers,” in the National Press, page 61, vol. 2, No. 8, issued under 
the date of August, 1881? 


(At this point Mr. Clark returned to the room.) 


A. I did. 

Q. 86. In this article you claim to know something about patent 
law, I see; how was it you knew about some parts of patent Jaw and 
not all of it, as you claim in this article? 

A. I don’t know how that happened. 3 

Q. 87. If you didn’t deem this of sufficient importance, why did 
you take the trouble to talk with Mr. Dunning and hunt up your 
statistics as to the publication of that paper? 

A. I desired to have my evidence correct, and it readily occurred 
to my mind that I had made a mistake in this respect. 
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Defendant’s counsel offered the article above mentioned, in the 
National Press, in evidence. 

Marked “ U.S.C. C.,N. D. S.N. Y. The Clark Pomace Holder 
Company agst. William H. Ferguson. Defendant’s Exhibit No. 3.” 


Q. 88. Have you had any conversation with any person since this 
suit was commenced and prior to the taking of the last evidence, of 
September 18, 1881, in relation to the time of the application for 
letters patent, and that you were just in time to save yourself on 
the two years in question ? 


Plaintiff’s counsel objected to the question; the witness must be 
confined to some particular person if defendant’s counsel wishes to 
contradict his evidence, and cannot hunt up evidence in that way. 


A. I don’t remember that I have. 
80 Q. 89. Did you not state that you were within just two 
weeks of being too late to file your application ? 

A. I don’t think so. 

Q. 90. Do you remember whether you did or not ? 

A. I don’t remember anything of the sort. 

Q. 91. Do you remember telling Mr. Ferguson any such thing as 
that, the defendant in this suit ? 

A. Ido not. 

Q. 92. Will you swear positively that you didn’t so state to him? 

A. Yes,sir; I will. 

Q. “ You will swear positively you didn’t so state? 

A. Yes. 

Q. 94. What did you tell him? 

A. I don’t renember. 

Q. 95. How do you remember you didn’t tell him that? 

A. Because I know if I had told him so it would have been a fact 
and I should know it now. 

Q. 96. Was it the date for the application of this patent? 

A. September 11, 1876, I think. 

Q. 97. Why were you so exceedingly anxious, then, to get the 
time of the receipt of this paper off as late in the month of Sep- 
tember as possible if it wasn’t to fix up this two-year question? 

A. Iam only anxious to get my evidence correct. 

Q. 98. Did you not say, if you were anxious to get your evidence 
correct, that you could find out the exact date of the publication of 
that paper? 

A. I don’t know that I could; I presume that I could get at it 
very nearly. 

Q. 99. Then, your object has not been to get the correct date of 
the publication of that paper, upon your own showing? 

A. It has not been; my object has only been to make my evidence 
correct. | | 

Q. 100. If you had an opportunity of finding the exact date, and 
you didn’t avail yourself of that opportunity, what construction do 
we put upon your conduct in relation to that ? 

A. You can put any construction you choose upon it; I might 
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answer that question a little further, perhaps; I simply know as a 
fact that I didn’t receive that paper at the Ohio State fair. 
81 Q. 101. You will not swear, though, that that paper was 
not published before that fair was opened ? 
A. I don’t think it was; on the contrary, I am very confi- 


dent it was not. 


Redirect examination by Mr. Warp: 


Q. 102. (Model shown witness.) Is this model, these racks and 
cloths and guide frame. a correct representation of the patent in 
question ? , 

Objected to by defendant’s counsel. The plaintiff in this case has 
exhausted his direct examination. This subject should have been 
taken up and carried out and completed upon his direct examina- 
tion. It is now incompetent for him, at the close of the cross-ex- 
amination, to bring in any such proof as this, and therefore objected 
to as incompetent and improper; it is too late. 


Plaintiff’s counsel stated that the plaintiff is proving his prima 
facie case, and recalls the witness, Mr. Boomer, to testify. 


A. They do clearly represent the combination described in the 
patent referred to. #2 
Q. 103. (Model shown witness.) Does this apparatus represent the 
atent, 148,034, referred to in the patent in question and in evidence 
In this case? 


Objected to by defendant’s counsel as immaterial. The question 
is not on the construction of a patent or arising out of the patent. 
The question is on the patent 187,100, as incompetent, immaterial, 
and irrelevant. | 


A. The crib, with racks and cloths, represents Mr. Clark’s patent 
of 1874, the one to which, I suppose, the question refers. 


Plaintiff ’s counsel offered in evidence the model of patent 187,100, 
marked “U. S. C. C., N. D. S. N. Y. The Clark Pomace Holder 
wepany ag’st William H. Ferguson. Plaintiff’s Exhibit No. 9. 

. M. R.” 


Q 104. Did you consider that your answer, that this apparatus in- 
cluded the three stiff racks, two flexible racks, the form, and two 
cloths? 7 

Defendant’s counsel moved to strike out the answer, and 

82 objected to it on the ground the model was in before the ques- 

tion was asked ; the witness saw exactly what was before him 

at the time the question was asked, and the question is improper. 

The question was asked in relation to the platform, fixtures, three 

rigid racks, a form, and some cloths which were before the witness’ 
eyes at the time the answer was given. 


Q. 105. Were the flexible racks also befure you, and did you sce 
them at the time the question was asked and answered ? 
A. I considered the flexible racks a part of the model. 
8—58 | 
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Defendant’s counsel moved to strike out the answer, and the ques- 
tion is objected to upon the ground they were not together, but in 
different parts of the room at the time, and. asked the examiner to 
state that plaintiff’s counsel placed upon the table a platform, three 
rigid racks, a form, and some cloths in one place, and asked the wit- 
ness the question, is this the model of the patent in question, 187,100, 
and the flexible racks were entirely separate and in connection with 
the other, or second model, concerning which the witness is asked. 

Plaintiff’s counsel asked the examiner to state the flexible racks 
were close by and in sight of the witness at the time the question 
_ was asked. 

Defendant’s counsel asked the examiner to state that at the time 
of the asking of the question by plaintiff’s counsel he pointed to 
—— his hand upon the platform, three rigid racks, form, and 
cloths. 

The Witness: In my answer to Mr. Ward’s question, 102, I con- 
sidered the flexible racks as part of the model. 

Defendant’s counsel moved to strike out the answer as improper 
and not responsive to the question. 

Plaintiff’s counsel offered the model of patent 187,100, consisting 
of the guide frame, two flexible racks, three stiff racks, two cloths, 
supported upon a small model of a press, bed, and platform, in 
evidence. 

Defendant’s counsel objected to it, upon the ground of its all being 
in evidence once, except the flexible racks, therefore improper to be 

in evidence a second time. 
83 ; Plaintiff’s counsel withdrew the first offer of model in evi- 
ence. 

Defendant’s counsel objected, and stated he already intimated be- 
fore putting the model in the second time that it was proper and 
Se for him to withdraw at that time, but inasmuch as he 
would not act upon such suggestion, but still adhered to his prop- 
osition to put the model in the second time, and he having with- 
drawn after the model has been put in a second time, it is now too 
late. Marked “U.S. C. C., N. D.S. N.Y. The Clark Pomace 
sper ® — ag’st William H. Ferguson. Plaintiff’s Ex. No. 
9. J.M. R.” 

Plaintiff’s counsel offered in evidence the model of patent 148,034, 
consisting of three flexible racks, four cloths, and a crib. 

Objected to by defendant’s counsel as immaterial, incompetent, 
and irrelevant. 


Marked “U.S. C.C., N. D.S. N. Y. The Clark Pomace Holder ° 


ates ag’st William H. Ferguson. Plaintiff’s Exhibit No. 10. 


Q. 106. You heard the testimony of Goodfellow and Pemberton on 
the last examination, and from their testimony understand the ap- 
paratas used by defendant Ferguson between the date of the patent 
and the commencement of this action ? 


Objected to by defendant’s counsel upon the ground this should 


have come out on the direct examination of Mr. Boomer, and it is 
too late to prove that now by this witness. 


, 
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A. I heard the testimony. 

Q. 107. Have you since read their testimony ? 

A. I don’t think I have. 

Q. 108. Is the apparatus which they testify to as being used by 
Ferguson correctly represented by the model of patent 187,100, 
already introduced in evidence? 


Objected to by defendant’s counsel as leading and incompetent. 


A. It is. 
84 Q. 109. Did you, or the Boomer & Boschert Press Com- 
pany, to your knowledge, ever use or sell, with Clark’s con- 
sent, the apparatus patented by. him prior to September 11, 1874? - 
. Objected to, on the ground this should all have been developed 
efore. 


A. I don’t think we did. 


Recross-examination by Mr. KING: 


Q. 110. You say this is a correct representation of the combina- 
tion included in patent 187,100—this model here upon which I hold 
my hand, consisting of a platform, fixtures, three rigid racks, two 
flexible racks, a form, and cloths? hea 

A. Yes, sir; I consider that a correct representation. 

Q. 111. And they are to be used in the way in which they are now 
— upon the table, excepting the pomace should be placed in the 
cloths ? , 

A. Yes, sir. 

Q. 112. Did you hear the witnesses that have just been named to 
you, Goodfellow and Pemberton, swear that Ferguson had used any 
such-device as this before? 

A. Not in that exact language. 

Q. 113. In answer to the question just propounded to you by 
counsel for the complainant, why did you state that Ferguson did 
use the combination in this way ? 


Objected to by plaintiff’s counsel as leading and calling for a 
conclusion. — 


A. I stated that this was a correct representation. 
Q. 114. The question is, why did you state so? 


Objected to by plaintiff’s counsel as assuming. 


A. Because those gentlemen described a combination used by Mr. 
Ferguson as a a similar set of racks, forins, and cloths to the set 
shown in this model. : . 

Q. 115. You never have seen the device used by Mr. Ferguson, 
have you ? 

A. I think I have not. 

Q. 116. Do you know whether you have or not? 

A. Really, I can’t say.. 

Q.117. You don’t think you have? 
A. I don’t think I have. 
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| Q. 118. All the knowledge in relation to the use of any 

85 device by Mr. Ferguson has been gathered from an impres- 

sion which your mind received from hearing the testimony 
of these two witnesses, Goodfellow and Pemberton? Is that a 
fact ? | ; 

A. Yes, sir; it is practically true. 

Q. 119. Then you heard these witnesses swear that Ferguson was 
using a rack which turned up on the sides, did you not, and that he 
didn’t use a form ? 

A. I heard them swear he was using such a rack at this time. 

Q. 120. Is that anything like the device here before you—this 
model ? 

A. Very similar. 

Q. 121. In what respect is it similar? There is a form here, is 
there not? 

A. There is a form. 

Q. 122. If he doesn’t use a form, then it isn’t similar, is it? 

A. He does use a form. 

Q. 123. In answer to the question just asked you you have dis- 
dinctly stated that you heard the witnesses. state he did not use a 
form. Now the question is asked you if he doesn’t use a form; 
whether this represents the device he is using. What is your: an- 
swer to that question ? 

A. The counsel, I think, is nistaken in regard to my statement. 


Objected to by plaintiff’s counsel as calling for a conclusion of the 
witness and as leading. 


The Witness: You muddle me up so in your cross-fire I don’t get 
hold of it. I didn’t make any such statement. 


Objected to further — it assumes to be a fact which is not true. 
The Witness: I didn’t intend to make such a statement. 


Q. 124. Is that your answer to the question—you didn’t intend to 
make such a statement? 
A. Yes, sir. 
Q. 125. Were any of these devices of which models are here pres- 
ent at the Albany fair in 1873? 
A. I think so. 
Q. 126. Which? 
A. I think the crib. 
Q. 127. Do you know? 
A. I do not, positively. 
Q. 128. The other may have been ? 
A. To what other do you refer ? 
86 Q. 129. This (Plaintiff’s Exhibit No. 9). 
A. I wasn’t at that fair myself; I know we were not 
manufacturing the system referred to at that time. 
Q. 130. Look at the paper which I will now hand you, called the 
Boomer & Boschert Press, dated Syracuse, N. Y., September, 1874, 
marked Defendant's Exhibit No{1, upon the upper part of the right- 
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hand column of the first page, and tell whether that is a rigid or a 
flexible rack. : 
A. That represents a rigid rack; what we call a stiff rack. 
Q. 131. This rack follows or is comprised in the article which has 
been heretofore testified by you to have been written by yourself 
under the head of “ Laying up the Cheese,” is it not? | 


Objected to by plaintiff’s counsel on the ground witness did not 
testify he wrote that article himself. 


A. That rack is described in the same article. 

Q. 132. The representation in this same paper called the log-house 
crib, upon the latter portion of the third column of the first page, 
is supposed to represent this second model, is it not ? 

A. Well, no; it is similar in construction, but not supposed to 
represent. 

Q. 133. It was intended at that time, was it not, to so represent ? 

A. No; it was not intended to represent Mr. Clark’s construction 
of the crib; it was a crib that was in common use among cider 
makers ut that time. 

Q. 134. Were flexible or rigid racks used with this crib patent? 
What does that patent call for, flexible or rigid racks?  _, 

A. I think Mr. Clark’s first patent called for flexible racks ; I think 
that was one of the points of his invention. 

Q. 135: Who made these models? 

A. I don’t know who made them; I had them made myself; at 
least I ordered them ; they were made in Syracuse in our shop. 

Q. 136. How do you press Jard—in what manner? 

A. There are various methods, according to the object in view. 

Q. 137. Do you use a form or rack ? 

A. No; I think not. 

Q. 138. Do you know? 

A. I do not. 
87 Q. 139. Do people usually? You might as well tell us the 
whole thing as well as to go fiddling around wasting time; 
we can prove it all 

A. Use racks and forms. 

Q. 140. Yes? 

A. I don’t know of anybody that does. 

Q. 141. Tell me what cider mill that was that in 1873 at the New 
York State fair, held at Albany, under No. 1495, exhibited by 
Boomer & Boschert, Syracuse, A. L. Tallmadge, exhibitor—what 
that cider mill was? 

A. That was a No. 2 cider press that Boomer & Boschert make. 

Q. 142. What were used in connection with it? : 

A. Grater for grating apples. Do you want me to go on and de- 
scribe the rack and pomace holder? : 

Q. 143. Yes. 

_ A. I don’t know that I can do that; I will try, however; I think 
there is a crib and racks and cloths used-in connection with it. 

Q. 144. You don’t know positively ? 
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A. I don’t know positively. 
’ Recess. 

Afternoon session. 

GEORGE B. Boomer recalled. 


Cross-examination continued: 


Q. 145. (Model of rack shown witness.) Please look at that and 
state what it is. 

A. That appears to be a rack. 

Q. 146. What is it? 

A. I should judge it was made to represent the rack described as 
being used by Mr. Ferguson at our last session. 

Q. 147. What is this thing? That is three times I have had to 
ask that question. 

A. That appears to be a model of a rack. 

Q. 148. I ask you the fourth time, what is this? 

A. I don’t think I have made any mistake about it; I think it is 
the model of the rack described here at our previous meeting. 

Q. 149. Iam not asking for a thing described at any particular 

place; I am asking the purely simple question, what is this— 

88 not what it appears to be, but what is this? 
: A. Sticks of wood, hinges, screw, and nails put together in 
the shape of a rack, evidently to represent a rack for making cider. 


Plaintiff’s counsel moved to strike out “ for making cider.” 


Q. 150. How do you know this is to make cider ? 

A. I don’t know that it is used to make cider. 

Q. 151. How do you know fur what purpose it is used ? 
A. I don’t positively know for what purpose it is used. 


Q. 152. Is that rack anything like your rack there, either the flex- - 


ible or the rigid racks? 

A. Something like it. 

Q. 153. In what particulars ? 

A. It is put es in the same way, with the exception of these 
hinges. 

Q. 154. Does this line, this piece of wood underneath, which binds 
several racks together, extend from the first rack laid on top to the 
last rack laid on top—in other words, completely across ? 

A. Yes, sir. 

Q. 155. Is that joined on to this and this piece joined on to that ? 

A. Yes, sir. 

Q. 156. How do you join it? 

A. Join it with that hinge. 

Q. 157. That is separate entirely? Isn’t that composed of three 
separate, distinct pieces ? : 

A. Yes, sir. 

Q. 158. Then they are not joined together ? 

A. Joined together with that hinge. 

Q. 159. How can they be joined together with a hinge? 

A. With screws. 
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Q. 160. With hinges and screws? Is that one continuous piece 
of wood? : 

A. It has been cut off in these two places. 

Q. 161. Is that one continuous piece of wood ? 

A. It is, perhaps, three pieces of wood joinedjtogether with a hinge. 

Q. 162. Are there any hinges on that piece of wood ? 

A. Not on the middle piece. 

Q. 163. Is there any hinge on either of the pieces underneath the 
bottom of these five pieces—any hinges there of any kind? 

A. Yes, sir; there are hinges there. : 
89 Q. 104. Do you see any hinges there ? 
A. Yes, sir. 

Q. 165. Where? 

A. On the under side of the rack. 

Q. 166. We are talking about these five pieces of wood that join 
the slats together; do you find any hinges on any of those? 

A. The hinges are not laid directly on those sticks. 

Q: 167. You just answer the questions asked. 

A. But joining those sticks together through the rack sticks. 

Q. 168. The question 1s, are there any hinges joining here or any 
of these joints on these slats? 

A. Certainly. 

Q. 169. You see it? 

A. I see hinges on that joining the racks—the rack sticks. 

Q. 170. The racks in this model are composed of continuous pieces 
of wood, are they not, without any breaks; without any cutting; 
without any joints? 

A. You mean the sticks that tie the racks sticks together ? 

Q. 171. Yes. 

A. Yes, sir; they are continuous. 

Q. 172. These are not continuous, are they ” 

A. They are not in one piece. 

Q. 173. You see, you have got an answer now that has taken some 
time to get. Is there any other similarity, in your opinion, between 
this and your racks? And point out that rack which you claim 1s 
similar, whether rigid or flexible. 


Plaintiff’s counsel objected to any further questioning on the 
model, and moved to strike it out until it is offered in evidence. 


A. I don’t know as I understand your question fully. 

Q. 174. (The stenographer read the question.) 

A. Other than what? 

Q. 175. Other than you have already stated, of course. 

A. I have stated it was similar to our rack—similar to the rack 
described in this model ; I don’t know that I specified any one par- 
ticular similarity. 

Q. 176. I thought you were trying to get at something similar— 
trying to explain something similar. 

A. I haven’t tried that I know of. 

Q. 177. What did you try to do? 

A. Tried to answer your question. 
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90 Q. 178. Just answer it all over again, commencing at the 
beginning. 

A. I say, as I said before, that this rack is similar to ours. 

Q. 179. Designate the similarity. . 

A. Similar to the rack in this model. 

Q. 180. Which rack in the model ? 

A. The stiff rack. 

Q. 181. The rigid racks? 

A. Yes, sir; the rigid racks. 

Q. 182. State wherein they are similar; we will go all over the 
ground again. | 

A. They are made in the same way, with the exception of the 
hinges and these broken places; if these hinges were taken off we 
should still have the similar racks to our racks in the middle of 
that; ifthey are put on and you enlarge the rack it still remains a 
rack similar in- construction to our racks. 

Q. 183. The only similarity between this rack and your rigid 
rack the center part of this rack is similar to yours ; is that it? 

A. No, sir; when the rack is spread out it is similar to our racks. 

Q. 184. You have stated yours were composed of pieces continu- 
ously made, at least one continuous piece bound together by cross- 
ties, as you call them, running from one side to the other, com- 
pletely across without any break—any cut of any kind? 

A. That is right. 

Q. 185. Do you mean to say that that thing there is formed in the 
same way? 

A. No, sir. 

Q. 186. Then state exactly how it is formed ? 

A. The difference is putting the hinges on here and cutting those 
sticks off, connecting it together by hinges instead of by continuous 
rack sticks. 

Q. 187. It isn’t anything like your rigid rack ? 

A. Very much like it; that is the only difference. 

Q. 188. That is the only thing, isn’t it; isn’t it the vital differ- 
ence ? 

A. If there is any vitality about it I should say it was. 

Q. 189. Now, when these are turned up what does it form ? 

. It forms a form, I should judge, for forming cheese on the 
rack. 

Q. 190. Is that form made in the same shape your form is, or the 
form in that model appertaining to patent 187,100? 

A. It is not exactly the same. 
91 Q. 191. Is it anything like it? 
A. Oh, yes, very much like it. 

Q. 192. State in what particulars. 

A. It is square and made of similar height, and when put together 
in that way it is made to answer the same purpose. 

Q. 193. That isn’t the question ; what it was made to answer for; 
strike that out; this might be made for a hold in a ship, a hatch- 
way in a ship, a form identically like this; would it necessarily 
follow that this was made for a hatchway of a ship? 
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A. No, I should think not. 

Q. 194. Are the four corners joined together in this model now 
before you? : 

A. They would have to be for use. 

Q. 195. Are they nailed, the one to the other, in any of the four 
corners ? 

A. They are not. 

Q. 196. Are they made of one strip of board similar to your model? 

A. They are made of several pieces. 

Q. 197. Having interstices between each piece ? 

A. Yes, sir. 

Q. 198. Two sides are longer than the two other sides, are they 
not 

A. They are. 

Q. 199. And can be readily let down upon all four sides? 

A. Yes, sir. 

Q. 200. When they are turned up they do not extend, at least 
the center rack does not extend underneatli either or any or all of 
the sides which are turned up? 

A. Does not. 

Q. 201. Your model is composed of four pieces of wood joined 
together by nails, or otherwise, screws at the ends fixed rigidly ? 

A. The model of the form do you refer to? 

Q. 202. Yes. 

A. There are four sticks joined together, nailed together, or screwed 
together. 

Q. 203. And must be used together; cannot be used separately ; 
must be used together and kept permanently together in order to 
be useful ? | 

A. Not necessarily. 

Q. 204. Of what use are they without they are nailed together? 

A. They are not adapted to the use for which they are designed 

unless they are fastened together. 
92 Q. 205. The form of the model relating to patent 187,100 
must rest upon racks, must they not, in order to be of any 
use, according to this patent? 
A. That is the way it is designed. 


Marked “U.S. C.C.,N. D.S.N. Y. The Clark Pomace Holder 
Company ag’st William H. Ferguson. Exhibit No. 4, for identifica- 
tion. J. M. R.” 


Q. 206. The center piece of this marked for identification is smaller 
than vour rack, is it not? 

A. I should think it was the same size, about. 

Q. 207. I mean that this center piece is smaller than it would be 
if it extended heyond the form, if a form rested on it? 

A. No, sir; resting a form on it I wouldn’t say would change the 
size of it at all. 

Q. 208. Resting this particular form on it? 

A. No, sir; I don’t see as it changes the size of the center piece. 

Q. 209. The four outside pieces are larger than this and could 
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ass down beyond and rest upon something below this rack if these 
inges were off? 
A. If the hinges were not attached to it you could pass it through 
the form. 
_ Q. 210. In the Clark patent there is a claim made that the rack 
must necessarily be larger than the form itself; is it not so? 


Plaintiff’s counsel objected to the question on the ground — the 
patent itself is the best evidence and as calling for a conclusion. 


A. I don’t think that that is in the claim of the patent. 

Q. 211. In your opinion, if anybody who uses a form and rack 
where the rack does not extend beyond the form they wouldn’t in- 
fringe? 

A. Well, I could give a more intelligent answer to that question 
if there was a specific illustration. 

Q. 212. You have been illustrating this all for the last four or five 
years manufacturing; you ought to know what is in the contents of 
this patent. 

A. If you wish to know my opinion of this particular rack—— 

Q. 213. I am not speaking about this particular rack at all. 

A. I should say this was an evasion of the Clark 
93 Q. 214. Didn’t infringe on the Clark patent ? 

A. I should think it was meant for evading the Clark 
patent ; designed for that purpose. 

Q. 215. This thing wouldn’t infringe the Clark patent? 

A. I think it would infringe the Clark patent. 

Q. 216. How could it infringe when it evades? 

A. It is designed for an evasion, I should think, but I don’t think 
it is different enough from the Clark patent to constitute anything but 
an infringement. 

Q. 217. We will go back to the first question. Is it not a vital 
element in the Clark patent that the rack must extend beyond the 
form? 

A. In pressing the cheese I would say it was a vital element that 
the rack should extend beyond the size of the cheese. 

. Q. 218. Isn’t it a vital element no matter whether the cheese is 
pressed or any other thing is pressed? 

A. Yes. | 

Q. 219. One of the vital elements is the extension of the rack 
underneath the form itself? 

A. Well, I should think not necessarily. 

Q. 220. How is it you say in one breath it is and another breath 
it is not? 

A. I don’t say that. 

Q. 221. What do you say? This is the third chance. 

A. I say that when the cheese is laid up the cloth should be within 
the limits of the racks. 

Q. 222. Then, I am to understand this—this is your third at- 
tempt; let us have it right; if we should take one of those racks 
and place this form entirely outside of this rack, so that the whole 
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rack would come inside, then the party using it this way would not 
infringe the Clark patent, is that it? | 

A. No; I don’t think he would infringe the Clark patent if he 
used the form extending over the rack and didn’t take any means 
to extend that rack beyond the cheese. 

Q. 223. No matter whether he used form, rack, and cloths or 
not? 
A. I don’t get the bearing of your question, if you mean that for. 
a question. 

Q. 224. I mean that as a question, as a matter of course. 

A. Using form, cloth, and rack, of course, is necessary in laying 

up a cheese by this system. 


94 Q. 225. You make the remark, I don’t know much about 


this case. You have been five years working at it, and you 
ought to understand the question. 
A. If you will put your question in plain language 
Q. 226. They are just as plain as English words can make them ; 
whether you purposely do not want to understand them or whether 
you do not understand them isn’t my fault. 


Plaintiff’s counsel insists there isn’t any meaning to the question. 


Q. 227. (The stenographer read the question.) 

A. I think it would make no difference. 

Q. 228. This form and model of complainant relating to patent 
187,100 has a guiding place, has it not? 

A. Not always. 

Q. 229. This model has a guiding place ? 

A. This particular model is illustrated in that way. 

Q. 230. Then it always has, hasn’t it ? 

A. Qh, no. 

Q. 231. This always has? 

A. If this remains as it is now it would always have a guiding 
place, of course. 

Q. 232. In using your apparatus in laying up a cheese with that 
device under patent 187,100 you are compelled to move the form 
every time you put on a new rack, are you not? 


IAS Yes, sir. 
. 233. In this particular form of rack and form you don’t remove 
the form every time you lay up a cheese or lay up a rack? 

A. Yes, sir. 

Q. 234. How do you do it? 

A. You transform the form into a part of the rack. 

Q. 235. A transformation is a removal, is it? 

A. Amounts to the same thing in this case. 

Q. 236. Because you want to; that your only reason ? 

A. Because it is an actual fact. | 

Q. 237. That the dropping of sides is a removal ? 

A. It is removed from the place where it was and made to per- 
form a new function. 

Q. 238. Is it removed in the same manner as the fortn in the 
model 187,100 patent is removed ? 
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A. No; it is not. 
95 Q. 239. It isn’t taken from one place and placed in another, 
is it; now, these things have all got to go before a court, and 
you don’t want to appear, in order to get your case through, totally 
ignorant of mechanics or anything like that? 

A. Yes; it is taken from one placeand put in another; it is taken 
from the sides of the cheese and placed so that it will come under it 
when the cheese is pressed. 

Q. 240. You mean to swear then that the four sides which make 
up a form used with this identical rack is taken up bodily, all joined 
together, and placed either on another rack on top of it or in some 
other part of the factory ? 

A. No, sir; I don’t mean to swear to anything of the sort. 

Q. 241. What is the manner of removal of the form represented by 
this model of patent 187,100? 

A. It is usually taken up bodily and placed—— 

Q. 242. The four sides together ? 

A. All together; yes, sir. 

Q. 243. You can’t remove the four sides of this particular rack 
without moving the rack with it, can you? 

A. You can’t sep.rate the form from the rack in that case. 

Q. 244. Your supposition—at least, your statement on the direct 
examination in relation tv the use by the defendant in this case of 
any particular device is merely an impression that you got from 
hearing these wit 1esses testify ; is that a fact? 

A. My testimony was founded upon the evidence given by them. 

Q. 245. You don’t know, or have no means of knowing, whether 
their statements were true or not, have you? 

A. Why, no further than the statement of Mr. Ferguson and Mr. 
Ward and other gentlemen that have been in Mr. Ferguson’s mills. 

Q. 246. You haven’t seen anything of your own knowledge; all 
you know is hearsay ? 

A. Hearsay and testimony. 

Q. 247. You have based your calculation entirely on the statement 
they make? : 

A. Yes, sir. 
96 Q. 248. If their statement is incorrect, why, your testimony 
in this respect is of no account; is that a fact? 

A. I should suppose it would be of no account. 


Redirect examination by Mr. Warp: 


Q. 249. You heard Goodfellow’s testimony as to the manner in 
which Mr. Ferguson is now making cider, !aying up the cheese, on 
the former examination ? 

A. Relating to the new rack? 

Q. 250. Yes. 

A. Yes, sir; I heard it. 

Q. 251. Does this rack (Defendant’s Ex. No. 4, for identification) 
correctly represent the apparatus testified to as being used by Mr. 
Ferguson at the present time? 
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A. I really can’t distinguish between the testimony of the two 
gentlemen who testified in the case. 

-Q. 252. The one who testified concerning this new rack. 

A. That illustrates the rack, according to the description that the 
gentleman gave. 

Q. 253. Would this rack, the way they testified to its being used, 
perform the same functions in the same manner as the patent 
187,100 ? 

A. I think it would. 

Plaintiff’s counsel offered the rack in evidence. Marked “U.S. 
C.C., N.D.S. N. Y. The Clark Pomace Holder Company ag’st 
William H. Ferguson. Plaintiff’s Exhibit No. 11. J. M. R.” 


JOHN CLARK sworn for plaintiff: 


Examined by Mr. Warp: 


Q. 1. You are‘a citizen of the United States? 

A. Yes, sir. 

Q. 2. Where do you reside? 

A. Pontiac, Mich. 

Q. 3. Are you the patentee mentioned in patent 187,100? 

A. Yes, sir. 

Q. 4. Did you ever, in any way, shape, or manner, sell, or permit 
others to sell, or put this patented improvement mentioned in patent 
187,100 into public use, or permit or authorize others to put into 
public use, before September 11, 1874? 

A. I did not. 


97  Cross-examination by Mr. Kina: 


Q. 5. Where were you born ? 
A. Livonia, Livingston county, N. Y. 
Q. 6. How old are you? 
41. 
. 7. What is your business now ? 
. My business now is manager of a machine shop. 
“ Are you in the Clark Pomace Holder Company ? 
es. 
. 9. Hold any office in that? 
. President of the compan 
. 10. How long have you — Mr. Boomer ? 
. Seven years, more or less. 
. 11. What time was it you got acquainted with him? 
. Seven years ago. 
. 12. What time was it? 
. I am not certain of the time of year. 
. 13. Winter or spring ? 
I think in the spring of 1874—no, not the spring. I know it 
wasn’t in the spring—yes; I will correct that. 1 think it was in 
June, 1874. 
Q. 14. Where did you get acquainted with him? 
A. I think in Syracuse, June, 1874. -. 
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Q. 15. What did you see him about ? 
A. In reference to the pomace holder—that one (Exhibit No. 10). 
Q. 16. Did you speak to him anything about this other matter— 
these other patents represented by model No. 9, patented invention 
187,100? 

A. Can’t say that that was mentioned. 

Q. 17. Did you see him often at that time? 

A. No, sir; one day. 

Q. 18. That is all? 

A. I think so. : 

Q. 19. When is the next time you saw him ? 

A. At Saginaw, Mich. | 

Q. 20. About what time? 

A. Well, I think it was the week of the 15th or the 22d of Septem- 
ber. 

Q. 21. What year? 

A. 1874. . 

Q. 22. What did you see him about or what did he see you 

about ? 
98 A. Why, he met me at Saginaw; came there from Cincin- 
nati, as I understood it, one of those two weeks—in the 15th 
or 22d of September. 
Q. 23. What did you have conversation about then; do you recol- 
ect? 

A. We had several conversations; some relative to the pomace 
ae and some to the presses and some to the circular they had 
issued. 

Q. 24. What sort of circular was it? 

A. It is exhibited here, I believe. 

Q. 25. This sort of circular (Defendant’s Exhibit No. 1), in rela- 
tion to that circular? 

A. I think this is the circular I speak of. 

Q. 26. In relation to the circular marked Defendant’s Exhibit No. 
1; is that so? 

A. Yes. 

i Q. 27. What was the nature of that conversation ; do you remem- 
er? 

A. Yes, sir. 

Q. 28. What was it? 

A. The nature of a little war. 

Q. 29. What sort of a war ? 

A. It was contrary to my wishes and desires. 

Q. 30. What was? 

A. The issuing of the circular containing the parts that it did. 

Q 31. In respect to what—in respect to this apparatus ? 

A. No; I will tell you ina minute. To an article on the front 
page of this paper headed “ Laying up the Cheese ” (the article in 
evidence). 

Q. 32. What objection had you to that? 
A. To that particular one ? 
Q. 33. Yes. 
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A. The part of said paragraph where the word “rack system ” 
commences. 

Q. 34. Ending where? 

A. From there down. 

Q. 35. To the end of the paragraph ? 

A. Yes; the whole article. 

Q. 36. When did you get that paper; when did you see that 
paper ? 7 

A. It arrived there on a Tuesday of one of those weeks. 

Q. 37. Prior to Mr. Boomer’s coming to see you? 

A. He was there on Tuesday—the same day. 

Q. 38. You got it the same day he came? 

A. Yes, sir. 

Q. 39. Did he bring it with him? 

A. He had one copy with him. 
99 Q. 40. Is this a copy ? 
A. No, I think not. 

Q. 41. Did he say he had written the article ? “s 

A. I can’t remember as regards to that. 

Q. 42. Why did you find any fault with the article? 

A. Because it was a blunder. 

Q. 48. How did he find out about this system ? 

A. Of laying up the cheese ? 

Q. 144. Yes; by the combination claimed in patent 187,100. 

A. I took the model to him in June, the date I speak of. 

Q. 45. In June, 1874, you mean ? 

A. Yes. 

Q. 46. And show it to him and explain it to him ? 

A. Yes. 

Q. 47. The whole combination ? 

A. Showed whatever there was of it. 

Q. 48. Then I suppose from that he wrote this article, did he 
not? 

A. I don’t know who wrote it or what incited them, or anything 
about it. 

Q. 49. Did you use any of those devices yourself before Septem- 
ber, 1874? 

A. Not before the State fair at Michigan. 

Q. 50. When was the State fair at Michigan ? 

A. You mean used them in practical use ? 

Q. 51. Yes. 

A. I am undecided ; I don’t know; it was one of those two weeks; 
twenty-sixth annual fair. 
Q. 52. What time of year was this fair? 
A. In September. 
Q. 53. What time did it commence ? 
A. That is something I can’t say. 
Q. 54. Whereabouts was the fair held? 
A. East Saginaw, Mich. 
Q. 55. Now called West Bay City ? 
A. No, sir; East Saginaw, South Saginaw, Saginaw, and Bay City. 
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Q. 56. Were you manufacturing these cribs, cider presses, at that 
tine, 1874? 

A. The manufacture was commenced after the fair. 

Q. 57. Fair of 1874? 

A. Yes, sir. 

Q. 58. Didn't you use any of these devices yourself? 

A. Not before that time; not for pressing cider. 
100 Q. 59. In June, 1874, during this conversation you had 
with Mr. Boomer, did he make my objection to the style in 

which it was manufactured ? 

A. He didn’t favor the flexible rack. 

Q. 60. What did he favor? What did he vane to you ? 

A. He favored a stiff rack. 

Q. 61. Any other suggestion ? 

A. Favored the stiff rack; I didn’t say he suggested it; that was 
about all I remember. 


Q. 62. You took which style of rack to him—stiff rack or flexible | 


rack ? 

A. Flexible rack. 
. Q. 63. Mr. Boomer made some of those after you saw him, didn’t 

e? 

A. I couldn’t say. 

Q. 64. Didn’t he afterwards tell you that he did ? 

A. No, sir. 

Q. 65. Didn’t you ask him for some royalty for some that he had 
made ? 

A. No, sir. 

Q. 66. Never nade any demand of that description ? 

A. No, sir. 

Q. 67. ‘You exhibited this at the Centennial fair, did you not? 

A. No, sir. . 

Q. 68. Who did? 

A. I don’t know. 
ee ps Do you know whether it was exhibited there or not in 

A. No, sir. 

Q. 70. Don’t you know Boomer & Boschert exhibited it there ? 

A. No, sir. 

Q. 71. ‘How did you come to get out a patent for this thing ? 

A. Because I was entitled to it by invention. 

Q. 72. What induced you to get one out? 

A. Well, the value of it, I suppose, or supposed value to cider 
makers. 

Q. 73. Didn’t Boomer tell you in June, 1874, or thereabouts, that 
the invention was not worth patenting ? 

A. Well, I don’t know what you mean by that. 

Q. 74. That, in his opinion, the invention was not worth pat- 
enting. 


_ Plaintiff’s counsel objected to what Boomer told witness in rela- 
tion to getting this thing patented as irrelevant and immaterial. 


4 
4 
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101 A. Mr. Boomer told me that the flexible racks were not 
worth anything; I don’t know whether he said patenting or 
not. Further than that I couldn’t say. 7 

Q. 75. Did he state that he thought the bag system was the best? 

A. We had general conversation, and the bag system was brought 
up. Whether he said he thought that was the best or not I can’t 
say. | 
Q. 76. Didn’t he urge the bag system strongly ? 

A. I can’t say. It was nothing to me. I couldn’t say as to 
that, strongly; he might have talked it. 

Q. 77. If this system, pretended to be invented by you, claimed 
under letters patent 187,100, was on exhibition in 1876 at Philadel- 
phia, the Centennial fair, it was exhibited without your permission 
or consent, or without your knowledge? Is that so? 

A. Certainly, it was. 

Q. 78. Did you take any of these racks, cloths, or forms to operate 
in combination prior to September 11, 1876? 

A. Not for practical use. © 


PLAINTIFF’s CouNsEL: What date was that? 
DEFENDANT'S CounsEL: September 11, 1876. 


The Witness: Oh, 1876. That was a mistake. I didn’t under- 
stand. That question has been asked once and I have answered to 


the contrary. 
Q. 79. I don’t understand you have been asked that question yet? 
A. Yes, sir. 
~ Q. 80. Well, what is your answer now—prior to September 11, 
1876? 
A. Why, certainly. 
Q. 81. (PLaintiFF’s CounsEL.) That was the date of the application 


of your patent? 

A. I am wrong; I have answered that question once before, that 
I made them after the State fair at Saginaw. 

Q. 82. After September, 1874? 

A. After the State fair at Saginaw, 1874; that was the first. 

Q. 83. You made them continuously up to when—made and sold 


them, do you mean? 
A. Made and sold them until the Pomace Holder Company was 


formed at Syracuse. 
Q. 84. What time was that? 


PLAINTIFF’s CouNSEL: October, 1878. 
102 Q. 85. From September, 1874, to October, 1878, you made 

| and sold them yourself, — this combination of rack, form and 
cloth ? 

PLAINTIFF’s CouNsEL: I want you to put down some time in Sep- 
tember. 


Q. 86. From September, 1874 ; that is true, from September, 1874, 
down to some time in October, 1878, you made and sold this combi- 
nation of rack, form and cloth yourself? 
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A. After September 15, 1874, I did. } 

Q. 87. But you knew of this invention prior to September 15, 1874, 
because you had communicated with Mr. Boomer in relation to the 
article itself? / 

A. I had talked with Mr. Boomer about it. 

Q. 88. You knew of people using flexible racks prior to June, 
1874, did you not? 

A. Used them in 1873. 

Q. 89. Who used them in 1873? 

A. Matthews & Clark, Pontiac, Mich. 

Q. 90. Didn’t Mr. Boomer? 

A. I don’t know. 

Q. 91. What was the business of the firm of Boomer & Boschert 
in the months of June, July, August, and September, 1874? 

A. Manufacturers of cider presses. 

Q. 92. They were continually manufacturing cribs—at least racks? 

A. I guess not; not that I know of. 

Q. 93. Didn’t they manufacture this crib for you ? 

A. Of which patent? 

Q. 94. That one. (Exhibit No. 10). 

A. I don’t know as they ever made one of those cribs. 

Q. 95. What did they pay you once some money for? 

A. They never paid me any money for anything of this descrip- 
tion. 

Q. 96. Neither for the patent or royalty ? 

A. Boomer & Boschert Press Company ? 

Q. 97. Yes. 

A. Not on that crib. 

Q. 98. How many of this combination under letters patent 187,100, 
between September, 1874, and September 11, 1876? 

A. What date [in] September, 1874? 

Q. 99. Any date; September 15, if you like. 

A. I couldn’t say now. 
103 Q. 100. How many should you think ? 
A. I remember of two. 

Q. 101. No more? 

A. It has escaped my memory ; I don’t know how many. 

Q. 102. Two dozen? 

A. I should say a dozen, perhaps. 

Q. 103. Racks had been made for some time prior to this for use 
in cider presses ? 

A. Yes, sir. 

Q. 104. So had forms, had they not ? 

A. Yes. 

Q. 105. Cloth was used for a long time and prior to the applica- 
tion for a patent or your alleged invention for straining purposes 
and to hold pomace ? 

A. Oh, 7 

Q. 106. How long prior had these. three articles been in use, do 
you think? 
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A. About fifty years I should think; perhaps some of them 
according to history, or the Cider Makers’ Manual. 

Q. 107. What does the Cider Makers’ Manual state? 

A. It states to that effect, I guess. 

Q. 108. That the cloths, raaks, and forms had been in use for fifty 

ears? 

. A. There was a patented rack exhibited in the Cider Makers’ 
- Manual. 

Q. 109. — to that rack ? 

A. Why, perform the same function as my rack. 

Q. 110. arid in  akeet the same way ? 

A. Cross-pieces ; made the same way ; the stiff rack I have refer- 
ence to. 


Redirect examination by Mr. Warp: 


Q. 111. How much did you use this patented —— (Ex- 
hibit No. 9) in 1873? . 
A. Not any only as an experiment. -* 
- 112. Only to try and see how it worked ? | 
A. Yes, sir. 


Recross examination by Mr. Kine: 


Q. 113. What time in 1873 did you first start this thing ? 

A. November. 

Q. 114. That was the first time you commenced to use the rack, 
form, and cloths? 

A. Experiment; the first time I experimented with it. 
104 Q. 115. The first time you put the three together and tried 
to make cider with them ? 

A. I won’t say that; I know in November I got them together; I 
-am not positive about it. 
. 116. November, 1873? 
. Yes, sir. 
117. Know of anybody else doing it there? 
. No, sir. 
. 118. Around your neighborhood ? 
. No, sir. 
119. Or anywhere else? 
. No, sir. 
- 120. I mean November, 1873? 
. Up to what time? 
. 121. Any time. 
. They have used them since 1873 there. 
. 122. Who were they? 
. Wickes & Donaldson, of Commerce. 
,123, How man y presses did they use, or racks, forms, and cloths? 
. I think they had two presses. 
. 124. When did they commence to use those ? 
. I couldn’t sa 
. 125. Latter part of 1873? 
. Who? 
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Q. 126. Wickes. . 

A. No, sir. 

Q. 127. What time? 

A. I think they commenced to use them in 1875. 

Q. 128. Similar to this ? 7 

A. The same, with flexible rack. 

Q. 129. The same as the invention described in the patent 187,100, 
excepting they had flexible racks instead of rigid racks; that is what 


you mean ? 

A. Yes, sir. 

Q. 130. They commenced in 1875? , 

A. I won’t say whether they got into it in 1874 or not; I know 
they used the crib until after my public exhibition. 

Q. 131. What time was your public exhibition ? 

A. At Saginaw State fair. 

Q. 132. September, 1874? 

A. Twenty-sixth annual fair. 

Q. 133. You publicly exhibited this invention at the twenty-sixth 
annual fair at Saginaw in 1874? 

A. Yes, sir. 

Q. 134. They used it after that ? 

A. Yes, sir. 
105 Q. 135. Do you know of anybody using it between No- 
vember, 1873, and September 15, 1874? 

A. Do not. 

Q. 136. Other than yourself? 

A. Nobody used the invention patented by this exhibit (No. 9) 
to my apeliihen, 

re a Between November, 1873, and September 15, 1874? 

. No. | 

Q. 138. Did you let other people use them—try them ? 

A. Not under this exhibit (No. 9). 

Q. 1389. Who else manufactured or used those devices prior to 
September 11, 1876, besides Wickes and somebody else? 


Plaintiff’s counsel objected ; there are thousands of them using it. 


A. I don’t know whether I have got the books or not to show. 

Q. 140. Who tised it without your consent? 

A. That I don’t know. 

Q. 141. Don’t remember of any except this Wickes firm ? 

A. They used them with my consent. 

Q. 142. You don’t remember of anybody except the Wickes firm — 
who used them ? 

A. That is all the dates and names I have in memory. 

Q. 143. Didn’t Mr. Boomer ever tell you your patent wasn’t good 
for anything by reason of want of novelty, upon any occasion; this 
patent in suit, 187,100 ? 

A. I presume he did; we have had a great many serious argu- 
ments on it. 

Q. 144. Can you give the exact language that he used when he 
told you he didn’t think it was worth anything ? 
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A. No, I can’t. 

Q. 145. He put it on the ground of want of novelty ? 

A. I don’t know on what ground he put it on. 

Q. 146. I mean Boomer, the last witness ? 

A. Yes, sir. 

Q. 147. Did you attend the State fair at Albany in 1873 ?. 
A. No, sir. | 3 


Redirect examination by Mr. Warp: 


106 Q. 148. The first it was ever put in public use was at the 
fair in Saginaw, that you referred to? - 
A. That is when I advertised it to the public; the first exhibition 
and the first offer to the public; this patent (Exhibit No. 9). 
Q. 149. You had simply asked Boomer’s vpinion of it, as an expert 
in cider machinery, before that? 
A. That is the only reason I ever took it to him. 


Recross-examination by Mr. K1Ne: 


Q. 150. Boomer, as an expert, told you he didn’t think it was pat- 
entable, for reasons he then stated ? 
A. I presume he did for reasons he stated. 


Redirect examination by Mr. Warp: 


Q. 151. You didn’t ask him whether it was patentable or not; you 
asked him whether it was an improvement; whether it was useful 
or not? 

A. I never asked him the question at all. 


Recross-examination by Mr. Kine: 


Q. 152. And he stated it? 
A. I think he did. 


Complainants rest, with the privilege of introducing certified 
copies from Washington at a future hearing, with the same privilege 
of objection on the part of the defendant which might be made here. 


Adjourned. 
ALBANY, Nov. 12, 1881. 


Agreed that the original assignment from Charles G. Hampton to 
the Clark Pomace Holder Company, dated October 15, 1878; the 
assignment from George B. Boomer to the Clark Pomace 
107 Holder Company, dated October 15, 1878; the assignment of 
John Clark to the Clark Pomace Holder Company, dated 
October 15, 1878; the assignment of John Clark to Charles G. 
Hampton, dated February 17, 1877, heretofore put in evidence, be 
withdrawn, and certificates be substituted in lieu thereof, and marked 
in the same manner as said originals. 
File wrapper and contents of application for letters patent, John 
Clark, No. 187,100, is offered in evidence by plaintiff’s counsel. 
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Objected to on the ground the certificate does not state it is a copy ‘4 
of all and every part of the file wrapper and coutents of the letters “ys 
yatent. Marked “U.S. C.C.,N. D.S.N. Y. The Clark Pomace 
older Company against William H. Ferguson. Plaintiff’s Exhibit 


No. 12. J. M. R.” 
JAMES M. RUSO, 
Special Examiner and Notary Public. 


108 Complainant’s Testimony in Rebuttal. 
United States Cireuit Court. 


THE CLARK Pomace HoLpER COMPANY 
v8. 
WILLIAM H. FERGuSsOoN. 


Before James M. Ruso, examiner. 


ALBANY, Fripay, Sept. 8, 1882. 


The complainant appears with his witnesses, and defendant’s 
counsel objects to any of the witnesses remaining in the room, ex- . 
pect the one being examined. 

The witnesses then withdrew from the room. 


Oscar ALEXANDER, being duly sworn, testifies as follows: 


Examined by Mr. Warp: : 


Q. 1. State your name, age, and occupation. 

A. My name and age? 
 Q. 2. Yes. | 

A. Oscar Alexander. | 

Q. 3. Your occupation ? 

A. Laborer. 

Q. 4. Residence ? | 

A. Charlton, Saratoga county, New York. wee. 

Q. 5. Age? 

A. 38. 

Q. 6. How long have you lived in Charlton, Saratoga county ? 
Sar I have lived there ever since the war—in fact I was born 
there. 


Mr. Kine: That isn’t a good answer, since the war might have 
been yesterday. 


A. Well, I have lived there fifteen or twenty years. 

Q. 7. Do you know George C. Valentine, of Charlton ? 
A. Yes. 

Q. 8. How long have you known him? 

A. Oh, I have known him for twenty years. 

Q. 9. Did you ever work for him in a cider mill ? 

A. I worked for him two or three days. 

Q. 10. When? 

A. In 1869. 
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Q. 11. Did he use cloths and racks in making cider at that time ? 

A. No, sir; not them three days he didn’t. 

Q. 12. How far did you live from Mr. Valentine in 1872? 

A. I should think half a mile. 

Q 13. In the fall of 1873? 

A. A mile and a half, probably. 

Q. 14. What was your business in the fall of 1873 ? 

A. I worked in Martin Smith’s cider mill three or four weeks; I 
couldn’t give the exact number. 

Q. 15. In making cider ? 

A. Yes, sir. 

Q. 16. Were you in George C. Valentine’s mill during the falls of 
1872 and 1873? 

o I probably was in there in 1872, and might have been in in 
1873. 

Q. 17. Did you ever hear or see racks, forms, and cloths used in 
George C. Valentine’s mill in 1872 or 1873? : 

A. No, sir. : 

Q. 18. Did you ever hear of their being used in George C. Valen- 
tine’s mill before 1874 ? 

A. No, sir. 

Q. 19. If they had been in use when you were in his mill in 1872 
you would have been likely to have seen it? 


Mr. Kina: I object to that; that is hypothetical. 
109 Mr. Warp: All right. 


Question waived. 


Cross-examination by Mr. Kina: 


Q. 20. What did you do for Valentine in 1869? 

A. I helped him two or three days in the cider mill ? 

Q. 21. What did you do in the cider mill. 

A. I done just whatever he told me. 

Q. 22. What was that? 

A. I helped him lay up some cheese and helped take them down. 

Q. 23. How many cheese did you help lay up? 

A. I wouldn’t want to swear to that, as to the number; might 
have been two and might have been three, and might not have been 
so many ; I done whatever he told me, for I was a green hand. | 

Q. 24. How many cheese did you take down? 

A. I wouldn’t swear how many I took down. 

Q. 25. Will you swear you took any down ? 

A. No, sir; 1 wouldn't, because I done whatever he told me, and I 
don’t remember so far back. 

Q. 26. Will you swear you laid any up? 

A. I would swear that 7 helped ; yes, sir. 

Q. 27. How many ? 

A. I couldn’t swear to the number, because I don’t remember ; 
might not have been more than one. 
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Q. 28. How long were you in the cider mill—how much time in 
the day ? 
A. I wasn’t there a great while, because it was late in the fall ; 
couldn’t have been there more than seven or eight hours. 
Q. 29. What time in the fall was it? 
A. I couldn’t say, but must have been in November ; might have 
been later than that. 
Q. 30. Weren’t you digging potatoes that year? 
A. Not at that time I wasn’t. __.” 
Q. 31. [Did] Valentine have a horse and wagon at that time? 
A. Idon’t know whether he did or not. 
Q. 32. Anybody draw apples those two or three days ? 
A. I don’t think they did. 
Q. 33. Don’t renember whether he had a horse or wagon ? 
110 A. I don’t remember ; he didn’t have any team ; he might 
have had a team and it didn’t work on the power. 
Q. 34. Whose team was it? 
A. Lorenzo Taylor’s. 
Q. 35. How do you remember that? 
A. Because I saw them there and saw Mr. Taylor with them. 
* 36. How many times in 1872 were you in Valentine’s cider 
mill? 
A. I couldn’t say ; maybe two or three times; geta drink of cider; 
that is all; might have been more than that ; probably was. 
Q. 37. Where did he keep his cider ? 
A. In the cellar. 3 
Q. 38. Where was the mill? . 
A. The mill and cellar is all together. 
Q. 39. Where was the press ? 
A. The press was on the first floor. 
Q. 40. Then you didn’t go upstairs on any of those occasions ? 
A. Not when I went after a drink of cider; didn’t go on that 
floor. 
Q. 41. That was all you went in the mill for in 1872? 
A. Yes, sir; it would be apt to. I didn’t work for him. I might 
be around a little. ; 
Q. 42. In 1873 did you go in the mill and get a drink of cider ? 
A. I wasn’t there at all in 1873 that I remember of; I didn’t live 
in that neighborhood then. | 
Q. 43. Did vou see Valentine very often in 1872, ’3, and ’4? 
A. Met him frequently. 
Q. 44. You didn’t hear everything that was going on in Valen- 
tine’s mill every day and every week ? 

_A. No, sir; I wouldn’t be apt to; I wouldn’t be hanging around 
there every day or every week ; would be to work somewhere else, 
in a different part of the neighborhood. 

Q. 45. How many presses did Valentine use in 1869? 

A. I wouldn’t swear positively, but I think he used two; he might 
not have used more than one. 

Q. 46. You didn’t see them work in 1872 and ’3, so you don’t know 
how many he used? 
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A. No, sir; I do not. 

Q. 47. What did he lay the cheese up with in 1869? 

A. Straw. 

Q. 48. What else did he have ? 
111 A. Didn’t have anything else; just as they used to lay 
them up in olden times. That was the first time I worked 
at the cider business. . 

Q. 49. Did he have a form ? 

A. A what? : 

Q. 50. Do you know what a form is? 

A. I know what a form is in different things; form of laying up 
a cheese. ) 

Q. 51. Do you know what a form is, used in cider making? 

A. I don’t understand what you mean. 

Q. 52. Do you know what a form is, as used by cider makers ? 

A. I know what a form of a press is. ; 

Q. 53. What 1s the form of a press? 

A. Is a square piece, the timbers put together and slats nailed on 
them; this press I worked with—and I worked at Martin Smith’s 
with the same—went together in four pieces, two sides and two 
ends—if that is what you call a form. 

Q. 54. About the size of it ? 

A. Different sizes; I should think they would range—Smith had 
three presses in his cider mill, two what we called small presses and 
one large one. 

Q. 55. I don’t care anything about Smith’s; what is the size of 
this one Valentine used? 

A. I wouldn’t swear positively, but I should think about six by 
four; might not have.been as large as that. 

Q. 56. Six inches by four inches? 

A. Feet. 

Q. 57. Six feet and four feet is the one Valentine used ? 

A. I don’t swear positively; I never measured it. 

Q. 58. How deep was it? 

A. I should say three feet and a half or four feet. 

Q. 59. That is what you call a form ? 

A. That is what I should calla form of a rack that we used there. 

Q. 60. What do you mean by form of a rack ? 

A. Or rack; I thought you asked me what kind of a press he used 
and the size of it. 

Q. 61. I asked you the gestion, what is a form as used by cider 
makers? 


Mr. Warp: I object; the witness [has] already answered it; and as 
immaterial and irrelevant. 


Q. 62. Goon. | 
A. Do you want the form over again ? 
112 Q. 63. If you haven’t understood my question; I have 
told you exactly what I asked you? 
A. I thought I had answered that. 
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Q. 64. If that is your answer that is enough; what sort of racks 
did he use? 
_ A. He didn’t use any racks. 
Q. 65. Do you know what we mean by racks as used by cider 
makers ? 
A. No, sir; I do not. 


Redirect examination by Mr. Warp: 


Q. 66. What was used in Valentine’s mill in 1872, when you were 
there; did you see any cheese laid up? 


Mr. K1nG objected to — because he has already testified he didn’t 
see any cheese laid up in 1872 in Valentine’s mill. 

Q. 67. Was that a fact, you didn’t see any cheese laid up, or did 
you? 


A. I wouldn’t swear that I did; I might have seen them, but I | 


wouldn't swear that I did. 

Q. 68. Have you seen racks and cloths used in making cider in 
any mill? 

Objected to on the ground he says he don’t know what racks were 
— the cider makers used. 


Q. 69. Have you seen racks and cloths used in making cider? 
A. I have seen them. 

Q. 70. Where? 

A. Seen them in John Chambers’ mill. 

Q. 71. Did you ever see a crib used in any cider mill? 


Objected to as immaterial; we are not on a crib patent now. 


Q. 72. A crib made about three feet deep or so, of upright slats, 
four sides ? 


Objected to as immaterial and improper. 


A. I answered that once. 
Q. 73. That is what you intended by form ? 
A. Yes, sir. : 
Q. 74. That is the only machine that was used to press out the 
cheese in Valentine’s mill in 1869, when you worked there? 
A. That is all that I saw. 
Q. 75. That was the kind he used ? 
A. seri might have used anything else before or after I went 
there. 
113 Q. 76. Do you understand this rack system of putting a 
rack between each layer of pomace? 


Objected to as improper. 


Q. 77. Have you heard of that system, putting a rack between 
each layer of pomace? 
Objected to as improper and hearsay. 


A. Do mean with cloths? 
Q. 78. Yes. 


A. I have seen that used. 
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Q. 79. When you said that you didn’t understand whata rack was 
— used by cider makers, what did you mean bya rack? Did you 
mean this kind of rack I just spoke of ? 


Objected to as leading. 


Q. 80. What did you understand by rack when you said you didn’t 
understand what a rack was? : 

A. I thought I answered that question. 

Q. 81. Where have you seen that used—the racks and cloths? 

A. In John Chambers’ mill. 

Q. 82. A rack between each layer of cheese ? 

A. Yes, sir. 

- Fag The press and cellar were in the same place in Valentine’s 
mill ? 

A. Same building. 

Q. 84. During the years 1873 and 1874 you never heard of Val- 
entine using anything different from other cider makers—any new 
improvement ? | 7 

A. No, sir. 


Recross-examination by Mr. Kine: 


Q. 85. When was it that you saw these racks and cloths in Cham- 
bers’ mill ? 

A. I wouldn’t swear positive, but it was not a great many years 
ago.. 

Q. 86. How many years ago? 

A. About 1873 or 1874. 

Q. 87. You saw a form there too, didn’t you, at that time? 

A. Yes, sir. | 

Q. 88. The fall of 1873, I suppose ? 

A. Yes. 


‘Martin H. Smirtu, being duly sworn, testifies as follows : 


Examined by Mr. Warp: 


Counsel for the defendant particularly requested the witness to 
sitin another part of the room than that which he how sits 
in. 
114 Counsel for complainant asks for the reason of such a re- 
uest. 
Mr. Kine: The reasons will be stated at the proper time. 


Q. 1. Please state your age, residence, and occupation. 

A. Iam in my 60th year; place of residence, Charlton, Saratoga 
—T State of New York; occupation, farmer. 

Q. 2. What was your business from 1869 to 1874, inclusive ? 

A. At that time I carried on my farm and made cider. 
? Q. 3. Were you acquainted with George C. Valentine at that 
ime { 

A. I have been acquainted with him for a good many years. 
: Q: og Were you acquainted with George C. Valentine at that 
ime { 
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A. Yes, sir. 

Q. How far did you reside from Valentine at that time? 

A. I should think about two miles, but I don’t know the distance 
accurately ; maybe a little more than that. 

Q. 6. During that time did you hear any rumor or report that 
George C. Valentine was using racks and cloths in making cider or 
using anything different from other cider makers? 

A. I wouldn’t be able to answer that question ; I don’t recollect 
anything about it, sir; I might have heard such a report und for- 
gotten it; I don’t recollect anything about it. 

Q. 7. Did you give up cider-making business to a great extent in 
the year 1874? ; 


Objected to as improper and immaterial. 


A. The fall of 1874 was the last of my regular making; I made 
some after that—perhaps half as much the next year. 

Q. 8. Have you ever had any conversation with George C. Valen- 
tine in reference to his being asked for royalty upon a patent or his 
using an alleged patent ? 

A. I have had a conversation in which he spoke of these things. 

Q. 9. When was that? 

A. That was the early part of the summer; I would think in May; 

might have been earlier. 
115 Q. 10. Please give that conversation as near as you can—the 
substance of it. 


Objected to as immaterial. 


A. The gist of that was simply this, that he wanted to know 
whether I knew how long he had been using this, and stated his 
reasons; that was the gist of it. 

Q. 11. Have you had any conversation with him since you were 
subpoenaed ? 

A. Not to any effect. I have been in his company this morning, 
but not to any effect ; nothing material as I recollect of hearing. I 
haven’t seen him except this morning since then. 

Q. 12. During the years from 1869 to 1874, inclusive, if I under- 
stand you right, you were actively engaged in the making of cider 
at Charlton, Saratoga county, and you don’t now remember of hav- 
ing heard any rumor or report, or otherwise, of George C. Valentine 
using racks and cloths in making cider, or using any different 
method from other cider makers ? 


Objected to as leading and immaterial. 


A. I have no recollection on the subject. 

Q. 13. Do you remember of my calling at your house with another 
young man in July of this year, I think—in the summer? 

A. I recollect of your calling there with another gentleman ; I 
couldn’t give the date. 


Q. 14. Didn’t you then state that you had never heard up to the 


time of your going out of the business in 1874 of George C. Valen- 
tine’s using these racks and cloths in making cider? 
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A. I can’t say but I said so. I simply mean to say I haven't a 
recollection ; that is, I don’t recollect; that is what I would have in- 
tended to have expressed to you. 

Q. 15. Do you know Nathan Seeley, at Burnt Hills ? 

A. Yes, sir. 

Q. 16. How far is that from where you live? 


Objected to as improper and irrelevant and immaterial. 


A. Five miles I understand it to be. 
Q. 17. Did you hear of his putting in a new press about 1873, ’4, 
or 75? 


Same objection. 


116 A. I can’t say whether I did or not; I saw it there; whether 
I heard of it before I saw it or not I can’t say. 


GroRGE Scott, being duly sworn, testifies as follows : 
Examined by Mr..Warp: 


Q. 1. Please state your name, residence, and occupation. 

A. He has my name; residence is Ballston Spa, Saratoga county ; 
occupation, lawyer. 

Q. 2. Do you know George C. Valentine, of Charlton, Saratoga 
county ? 

A. Yes, sir. 

Q. 3. Were you referee in a mortgage foreclosure in 1869 in which 
Thomas M. and Alexander Gilchrist were plaintiffs, Euphane Val- 
entine and George C. Valentine and others were defendants—a mort- 
gage to foreclose real estate in Charlton, Saratoga county ? 

A. No, sir. | 

Q. 4. Were you referee ina mortgage foreclosure in 1874 upon 
real estate in Charlton, Saratoga county, and as such referee did you 
deed the farm property to George C. Valentine, at Charlton, Saratoga 
county ? : 3 

A. Tf he purchased it I did; I don’t remember how that was. 
(Mr. King hands witness a paper.) Yes, sir; I can swear that was 
SO. 


°° © 


Cross-examination by Mr. Kine: 


Q. 5. I now hand you this deed. See if your signature is to that 
paper ? 

A. Yes, sir; that is the way I determine it. 

Q.6. Please give a description of the property, as contained in 
that deed, sold by you in that sale. 

A. All that certain niece and parcel of land in Charlton, Saratoga 
county, beginning center of the highway at the northeast corner of 
a lot of land formerly belonging to John Brown, deceased ; thence 
west on said Brown’s north line to the east line of ‘Thomas Kirby’s 
land; thence north on said line to the southwest corner of land be- 
longing to the heirs of James T. Valentine, deceased ; thence east 
on the south line of said land to the centre of the highway afore- 
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said; thence south in the centre of said highway to the place of be- 


ginning, said to contain fifty-one and a third acres, more or 


less. 
117 Q. 7. What place was this usually called—whose farm ? 
A. I don’t know; I don’t know anything about the farm. 

Q. 8. Was it called the Kirby farm; do you remember ? 

A. I do not. 

Q. 9. It is not the piece of property on which Valentine lives ? 

A. I should think not; I should think from this description it 
wo north of the village, isn’t it? And Valentine lives south of the 
village. 

Q. 10. Do you know the distance of this particular piece of prop- 
erty from that on which he resides ? 

A. It might be rather imperfect, but I should say it might be be- 
tween three and four miles. 

Q. 11. Will you be kind enough to look at that deed and state 
whether this is the deed of the farm, or part of it, upon which he 
resides? (Paper shown witness.) 


Objected to as irrelevant and immaterial. 


A. I should say it was a part of the farm on which he resides, or 
very near it. 

Q. 12. Did you attend the sale of the farm *’ 

A. Yes, sir. 

Q. 13. This particular sale ? 

A. Yes, sir; this is the Gilchrist case; I was interested in attend- 
ing it; I represented a judgment creditor. 


Mr. Kina: I now offer in evidence the deed about which the wit- 
ness has been questioned secondly, dated June 5, 1869, made by 
William T. O’Dell, as referee, and George Merchant, of the city of 


Albany, purporting to be referee’s deed of foreclosure in an action. 


wherein Thomas M. Gilchrist and Alexander J. Gilchrist were 
plaintiffs and Euphane Valentine and others were defendants. 


Objected to as irrelevant and immaterial. 


The Witness: I should say that conveyed the farm that Valen- 
tine’s father formerly owned. : 


Deed recorded June 5, 1869, at clerk’s office in the county of Sar- 
atoga. 


Complainant’s counsel consents to a certified copy thereof being 
used instead of the originai. 


118 The Witness: Perhaps I ought to state, to be accurate, that 
on the sale I attended there in my own behalf as the assignee 
of the judgment of the Ballston Spa Bank, which had been assigned 
to me after the judgment. 
Q. 14. I only wanted to get the fact out you were present. 


Deed offered in evidence dated March 25, 1874, executed by George 
G. Scott, referee, to George C. Valentine; referee’s deed of foreclosure 
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in an action brought by John A. Parent, plaintiff, and Ursula Brown, 
defendant, recorded May 25, 1874, in Saratoga county, book 130 of 
deeds, page 518. 


NicHoLAs Swartz, being duly sworn for complainant, testifies as 
follows : 


Q. 1. Please state your name, age, residence, and occupation. 

A. I have been 59; occupation, farmer ;. residence, town of Charl- 
ton, Saratoga county. 

Q. 2. Do you know Geo. C. Valentine? 

A. Yes, sir. 

Q. 3. How far do you reside from him ? 

A. Little over a mile I guess it is. 

Q. 4. How long have you resided in Charlton, Saratoga county ? 

A. Ten years. 

Q. 5. You moved there in what year? 

A. Ten years ago; that would make—— 

Q. 6. Did you live there in 1872 or 1873? 

A. I have lived in the town ever since. - 

Q. 7. In the years 1872 or 1873 how far did you live from George 
C. Pieper 

A. About a mile; little further the first place I lived. 

Q. 8. Did you have apples to muke up in cider during those years? 

A. I did when I lived on the other place. 

Q. 9. In the years 1872 and 1873? : 

A. I have not had any made up, I believe, since I lived on the 
place where I live now, for the last five years. 

Q. 10. In the years 1872 and 1873 did you have apples to be 
made into cider? 

A. I lived there five years—next to Hoyt’s; little over a quarter 
of a mile, and drawed my apples; whether it was the second or 

third or fourth year after I lived there 
119 Q. 11. Iam asking you if you had apples to be made up 
ir.to cider in 1872 and 1873? 

A. I do not know whether I had apples made up every year or 
not; I did have some; some years I did not have very much of an 
orchard. ? 

Q. 12. During the years 1872 or 1873 did you hear any rumor or 
report that George C. Valentine was using cloths or racks in mak- 
ing cider, or that he was using anything different from ordinary 
cider makers ? 


Objected to as improper. 
A. No, sir. 


GrorGE Reyno.ps, being duly sworn in behalf of the complain- 
ant, testifies as follows : 


Examined by Mr. Warp: 


Q. 1. Did you formerly reside in Glenville, Schenectady county ? 
A. Yes, sir. 
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Q. 2. ope a know Edward Tobey ? 
A. e 
Q. 3. Were you in his cider mill? 
A. Yes 
Q. 4. T Tell me what.year you were in his mill? 


= The first year that I ever was in his mill that I remember of 


as in 1871. 
er 5. How were cheese laid up at that time? 


Objected to as immaterial and not being rebuttal. 
A. Laid up in straw. 


Cross-examination by Mr. Kine: 


Q. 6. Where do you reside now? 

A. In the town of Glenville. 

Q. 7. How long have you been there ? 

A. I was valaal there. 

Q. 8. How old are you? 

A. Thirty-two. 

Q. 9. What is your business ? 

A. Painter by trade—carriage painter. 
Q. 10. That all the business you have been carrying on all your 
ife? 

A. No, sir; I farm it; that is the only business I carry on on my 
own hooks—painting; I am farming it now. 

Q. 11. That all the business you ever done? 

A. That is about all. : 
120 Q. 12. How long have you known Edward Tobey ? 
A. Since 1871. 

Q. 13. How did you get acquainted with him ? 

A. I went up to Glenville to work for a man and got acquainted 
with him. 

Q. 14. What man? 

A. James Peck. 

Q. 15. What were you doing for James Peck ? 

A. Working in a lime kiln and oe together. 

Q. 16. How did you get acquainted with Edward Tobey ? 

A. Idonot know. He lived there at Glenville and I lived about 
a mile and a half from there, and I was down there every day or two— 
down at Glenville; he was there at the post office. 

Q. 17. It would be in the day you went down to Glenville? 

A. Most any time. 

Q. 18. Couldn’t have been doing much business at that time? 

A. Got our work done down there, and had to go down most every 
day or two to get horses shod or wagons fixed. 

Q. 19. Where was Tobey’s mill situated ? 

A. Situated just west of the post office. 

Q. 20. How far from the post office ? 

A. Perhaps forty or fifty rods; maybe little further. 

rg 21. Brick building or wooden ? 
. Wooden building. 
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Q. 22. How many times were you in his mill in 1871? 
A. Once that I remember of. 
Q. 23. Night time or day time? 
A. Day time and Just night. 
Q. 24. What part of the mill were you in? 
A. Right in where he made his cider—by the press. 
Q. 25. What were you doing there ? 
A. I went after a couple of barrels of cider for Mr. Peck. 
Q. 26. You got the cider? 
A. Yes; then he wanted me to move a couple of barrels for him 
down into the cellar; I put a couple of barrels on the sleigh. 
Q. 27. How long were you there ?. 
A. Just long enough to bring a couple of barrels of cider. 
121 Q. 28. This was in the winter? 
A. I was there with a sleigh. 
Q. 29. What time of year—January, 1871? 
A. It was not in January? 
Q. 30. February ? 
A. No, sir. -* 
Q. 31. What time—what month ? 
A. November. 
Q. 32. You do not mean to say that you had a sleigh out in your 
neighborhood in November ? 
A. I went there with a sleigh in November, 1871. 
Q. 33. What time in the month of November ? 
A. About the last. 
Q. 34. Before Thanksgiving or after Thanksgiving ? 
A. I couldn’t say. 
Q. 35. Where was this cider that you got—in the cellar? 
A. No, sir; set right in the mill. 
Q. 36. Wasn’t the cellar a part of the mill ? 
A. There wasn’t any cellar part to it that I know of. 
Q. 37. Where was his presses ? 
— They were right in there ; same floor where I got the barrels of 
cider. 
Q. 38. Where were his tanks? 
A. I couldn’t tell anything about that; I didn’t notice it so much. 
Q. 39. They were not making cider the day you were there ? 
A. There was a press there. 
Q. 40. They were not using it? 
A. A cheese about half cut down—taking it down. 
Q. 41. They were taking the cheese down ? 
A. Had been partly taken down ; they were not to work. 
Q. 42. Then how do you know what he did when he Jaid up his 
cheese ? | 
A. I don’t. I know the cheese that was there was laid up with 
straw—what was left. 
Q. 43. That is all you know about it? 
A. Yes. 
Q. 44. How many presses did he have there? 
A. Couldn’t tell you. 
12—58 
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i Q. 45. How were the screws? 
i A. I couldn’t tell you. i 
i Q. 46. Couldn’t tell whether they were wood or iron, could you? 
ed A. No, sir. 
a Q. 47. Do you know whether he had more than one screw in the 
: press ? : 
5 A. No, sir. 
Fi 122 Q. 48. See any forms around there? 
, A. Not that I remember of. 
qi Q. 49. See any racks? ; : 
1 A. No, sir—that I know of. 
4 Q. 50. All you know about is you went there to get some cider £ 
i and drew away four barrels of cider. ye 
H A. I drew away two for him. ' 
a Q. 51. You did not see them work there? ) 
a A. No, sir. 
1 JONATHAN Harvey, being duly sworn in behalf of the complain- 
i ant, testifies as follows: : | 
| Examination by Mr. Warp: 
i Q. 1. Where do you reside? : 4 
i A. Round Lake, Malta. A. 
a Q. 2. How long have you resided there? : 
af A. Four years. ) 
4 Q. 3. Did you ever reside at Charlton, Saratoga county ? ? 
A. Yes, sir. ‘ 
a Q. 4. When? F 
4 [A.] I lived there from 1868 to 1871. ; 
1 Q. 5. Inclusive ? : 
+ A. Yes, sir. ‘ 
i Q. 6. Did you know George C. Valentine then? : 
3h A. Yes, sir. ‘ 
‘i Q. 7. How near to him did you live? Aw 
| A. About a mile and a half. 4 
3] Q. 8. What was your occupation when you were there? 
A. I was a farmer when I was there. : 
Q. 9. Were you in George C. Valentine’s mill during the years 
1869, 1870, and 1871, in cider-making seasons? 
A. Yes, sir. 
Q. 10. Did you see any racks and cloths and forms used in mak- ! 
ing cider in his mill during those years? ys 


A. Well, now, then, if you will tell anything about the kind of f 
a rack you have reference to—— : 

Q. 11. A rack laid between each layer of pomace. 

A. No, sir; didn’t see anything of that kind. 

Q. 12. Did you see cloths used there during that time ? 

A. Yes, sir. 

Q. 13. How much and what way ? 

A. It was laid up on the outside of the cheese to keep the pomace a 
from coming through. 4 
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123 Q. 14. What was the cheese laid up in? 
A. I should call it a rack, but it was a square rack alto- 

gether ; pressed ; regular crib. | 

Q. 15. How were the cloths used in connection with that ? 

A. Standing up at the sides. 

Q. 6. Hanging around the sides? 

A. Yes, sir. 

Q. 17. Was that used all the time you were there ? 

A. I don’t think it was all the time; no, sir. 

Q. 18. You say racks were not used between the layers at all ? 

A. Never saw any. 

Q. 19. Did he use straw any while you was there? 

A. Yes, sir; used straw more or less with these cloths generally. 

Q. 20. Did you ever see him lay up with straw the old-fashioned 
way—with a hoop or form ? ; 

A. Yes, sir; hold on; I never saw it laid up any other way but 
just the regular crib; that was the only way I ever saw it laid up. 


Cross-examination by Mr. Kina: fa 
Q. 21. How often were you there at the mill in 1869, 1870, and 


1871—Valentine’s cider mill ? 
A. I was there quite frequently. 
Q. 22. How frequently? 
.A. Well, sometimes I might be there twice in a week and some- 
times oftener than that. 
Q. 23. What were you doing there? 
A. I drawed my apples there more or less to him those falls. 
Q. 24. All three falls ? 
: s I wouldn’t swear positive that I drawed them there all three 
alls. 
Q. 25. What fall didn’t you? 
A. I couldn’t swear positively to any fall whether I did or didn’t; 
I was in the habit of paving some there and sometimes some to 
Mr. John Chambers. 
Q. 26. How often were you there in 1869? 
A. I think it is safe enough to say twice a week on an average. 
Q. 27. For how many weeks? | : 
A. Through the month of October I was there all the time back- 
wards and furwards more or less, but sometimes I was busier with 
work than I was others, and I wasn’t there so much. 
124 Q. 28. He wasn’t making cider every time you were there? 


A. No, sir. 
Q. 29. How many times have you seen him make cider in the 


year 1869? 
A. That is a pretty difficult question to answer; it is so long ago. 
Q. 30. You have testified to some things; it isn’t any more difficult 
to — that, is it, than some of the others you have stated ? 
A. Yes, sir; I think it is. 
Q. 31. How? 
A. I was there frequently when he wasn’t making cider and some- 


times he was. 
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Q. 32. How many times do you think you saw him make cider in 
the year 1869? 

A. I think I am safe enough to say I was there a dozen times 
when he was pressing cider. : 

Q. 33. How many times do you think you was there when he was 
laying up cheese? | 

Objected to as irrelevant and immaterial. 


A. I couldn’t say about that at all. | 

Q. 34. Can you swear to any time at all? 

A. I could swear I saw him lay upcheese, but I wouldn’t swear to 
the date. 

Q. 35. Will you swear to more than once? 

A. No. 

Q. 36. Will you swear tothe year? 

A. I will swear that I saw him lay up a cheese in 1869; I think 
more, but I wouldn’t swear positively. : 

Q. 37. How many will you swear to in 1870? 


Objected to as irrelevant and immaterial. 


A. I was there several times, but I couldn’t say how many cheeses 
I saw him lay up; they sometimes would be laid up when I got 
thére. 

Q. 38. Do you swear that you saw him lay up any cheese in 1870? 

Objected to as irrelevant and immaterial, and the witness has 
sworn that he saw the cheese already laid up. : 


A. I can’t swear as to that positively. 
Q. 39. In 1870? 
A. Yes, sir. 
Q. 40. How many? 
A. I can’t swear but to once. 
Q. 41. When was that ? , 
125 A. That was in 1870, in the fall; I can’t tell the day of the 
week, and I can’t the day of the month. 
Q. 42. What is the day of the week ? 


A. The day of the week was on Monday ; it was in the month of. 


November, I know, from other transactions that happened at the 
same time. 

Q. 43. That is the only time? 

A. That is the only time I could swear definitely to. 

Q. 44. How many times in 1871? 


Same objection. 


A. I wouldn’t want to swear definitely to any time I was there 
when he was laying up cheese ; I was there and got a drink of cider. 

Q. oe You won't swear as to his laying up a single cheese in 
18717 

A. I won’t swear positively. 

Q. 46. Did you have any business transaction with him in 1869— 
with George C. Valentine? 

A. I sold him some apples. 
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Q. 47. Did you have any other business transaction ? 

A. Not to my.recollection now. 

Q. 48. Did you make any agreement with him of any kind? 

A. Not to my recollection now. 

Q. 49. Did you agree to work in the mill or about the cider mill 
in 1869? 

A. I helped him different times and different falls, but I don’t 
have any recollection of working in 1869 in the mill. 

Q. 50. Didn’t you make an agreement you would grind apples for 
him and furnish a team in 1869? 


Objected to as irrelevant and immaterial. 


A. We had a talk at that time, but I was thinking it was longer be- 
fore than that. I was running the farm at this time. I talked one 
fall a going in with him and putting my team on and grinding 
apples. 

Q. 51. Don’t you remember you made mien an agreement as that 
and didn’t keep it? 


Objected to as immaterial and irrelevant. 


A. Iknow I did not keep it. 
Q. 52. Do you know what you did in place of witisites apples that 
fall of 1869? 
A. No, sir. 
126 - oh 53. Don’t you remember of being absent selling patent 
rights? 
A. I couldn't swear whether that was 1869 or 1870. 


Objected to. 


Q. 54. If it was either 1869 or 1870 you were away, out of the 
town of Charlton, weren’t you ? 

A. Not in the month of October. I did not go away until the 
month of December. I went away the last of November or first of 
December. I was away during the months of December, January, 
and February ; came home the first of March. 

Q. 55. Did you ever see, during the years 1869, 1870, and 1871, a 
form used by cider makers in Valentine’s mill, or some people call 
it a hoop? 

A. I don’t know whether you call it a hoop or rack; I always 
called it a rack. 

Q. 56. Did you ever see such a thing ? 

A. I saw it there. 

Q. 57. In those years? 

A. As used by cider men. 

Q. 58. Did you see racks made with slats or pieces of board nailed 
across each other ? 

A. This hoop I have reference to is made of pieces of board, nar- 
row strips with a heavy timber on, and that forms a square the same 


o + 


_ as that desk is. That is the way T saw it. 


Q. 59. Did you see pieces of slat or small pieces of long wood 
joined together crosswise and placed between layers of cheese? 
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A. No, sir; I have no recollection of ever seeing it or ever seeing 
it used to this time. 

Q. 60. Did you ever see separate pieces of board, sticks, laid in be- 
tween layers in Valentine’s mill in 1869, 1870, or 1871? 

A. I have no recollection of it; still it might have been done and 
I not know it. 1 know one thing about Valentine’s mill—that peo- 
ple came quite a way for cider for some cause. 

Q. 61. Did you ever see a form made of four pieces of board nailed 
together at the end in his mill in 1869 or 1870 or 1871? 

A. I have no recollection of it. 

Q. 62. You only saw him lay up one cheese in 1869? 

A. That is all I would swear to. 
127 Q. 63. How many presses did he have in the mill in those 
ears? i 

A. I think the screws gave out and he was only using one press. 

Q. 64. How many presses did he have? 

A. There was two there when they were in order. 

Q. 65. Wooden screws or iron screws? 

A. Iron screws. 

Q. 66. Solid iron screws? 


Objected to as immaterial and irrelevant. 
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A. The screw was solid iron; I don’t know what the nut was; I :. 
think it was iron. ’ 
Q. 67. Both the presses had iron screws, you think ? 
A. I think one of them; some part of this time the threads were ‘ 
what we call ripped, or so he didn’t use one of them part of the 
time. 3 
Q. 68. Do you know whether he had more than one screw to the 
ress ? 
: A. Yes, sir; there was two screws to a press. 
Q. 69. Both of them ? 
A. In using the one I wouldn’t say; but I think they were both , 
the same. « Bo 
Q. 70. What year was it one of these presses was disabled and they 
did not use it ? 
A. I think it was in the year 1870 he did not use but one press, 
and it runs in my mind he afterwards got a screw somewhere else 
and used it the same year; I think before the season he got a screw ; 
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I know he was talking about it. 
Q. 71. What kind of a screw was it ? 
A. Solid iron screw, I believe ; looked like it anyway. 
Q. 72. This was in 1870? 
A. Yes, sir. 


Wi1Lt1aM Laws1na, being duly sworn in behalf of the complainant, 
testifies as follows: 
Examined by Mr. Warp: 


Q. 1. State your name, age, and residence. 
A. I reside in the city of Schenectady ; my name is William D. 
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Lawsing; I will be thirty-three years of age the 27th day of next 
January. 

Q. 2. What is your occupation ? 

A. Carpenter. 
128 Q. 3. Did you formerly reside in Glenville, Schenectady 
county ? 

A. Yes, sir. 

Q. 4. Did you know Edward Tobey while you were there? 

A. Yes, sir. 

Q. 5. Did you ever work for him in his cider mill ? 

A. I did. 

Q. 6. In what year? 


Objected to as not rebuttal. 


A. I think it was in the year 1875. 

Q. 7. How long did you live in Glenville at that time? 

A. Sixteen or seventeen years. 

Q. 8. How long had you known Tobey ? 

A. Ten or eleven years. 

Mr. Kine: From this date ? 

A. No; previous to his death. 

Q. 9. Is Tobey dead now? 

A. He is. 

Q. 10. How near Tobey’s mill did you live? 

A. I resided probably 2,000 yards. 

Q. 11. How did Tobey lay up his cheese when you worked for 
him in 1875? 

A. When we first commenced making cider he laid them up 
in a rack with straw and then he changed to cloths. : 

Q. 12. Previous to this had you ever been in his mill? 

A. Yes, sir. 

Q. 13. How often ? 
_ A. I was there a number of times a day for different years ; not 
every day, but I lived in the village and I happened in there to 
get a drink of cider or something of that kind; I Was on intimate 
terms with bim. 

Q. 14. When did you first know of Tobey using cloths ? 

A. That is the first I knew of it. 

Q. 15. In 1875? 

A. Yes. 


Mr. Kine: The whole of this testimony is objected to on the 
ground it is not rebuttal. 


a. 16. How long had these cribs been used that you speak of— 
75? 

a to on the ground the witness did not say he had used 
cribs 


129 17. What did you mean by racks? 
. The cheese was laid up in this crib or rack ; I call it 
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rack. 
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Q. 18. How high? | 
A. It would run up when the cheese was completed four feet and 
a half probably. 


Mr. Kina: This line of testimony is objected to for the same reason. 


Q. 19. Who made it? 

A. My father and me used to work at it. 

Q. 20. Describe it as near as you can. 

A. The crib was made of plank, I think, an inch and wu quarter, 
and made square, and these planks were locked together, set on top 
of each other. | , 

Q. 21. How big was it? 

A. I couldn’t give the size; probably five feet square inside; 
might have been more or lees. 

Q. 22. And how high? 

A. After the rack was completed, I should think it was four or 
five feet high. 

Q. 23. And cheese was laid up inside of this? 

A. Yes, sir. | 

Q. 24. When was that first made? 

A. I think we built that in 1874, although I am not positive as 
to that. 

Q. 25. What had you seen Tobey use before you commenced to 
use this crib? 

A. I had seen him use straw. 

Q. 26. How long was this crib used ? 

A. ok didn’t use it a great while; it didn’t answer the purpose, we 
thought. 

0.27. When you discarded that what did you commence to use? 

A. We used cloths—can vas. | 

Q. 28. Did he use anything between the layers of the cheese 
when he used cloths? How did he lay them up with cloths? 

A. When he used cloths he had a ring built about the size of the 
cheese, just the size of the cheese inside, and put the cloths in that 
ring and filled it with pomace, and then wrapped the cloths over 
the pomace, and then we had two sticks that was shoved on top of 
that cheese, and the ring would be placed on top of those sticks, and 

another ring on, and in that way four or five cheese put on. 
130 Q. 29. When do you-say he introduced that system ? 
A. After we discarded these racks. 


Cross-examination by Mr. Kine: 


Q. 30. What has been your business all your life? 

A. From my infancy up? 

Q. 31. From the time you had an opportunity of doing any busi- 
ness. 

A. I first went away from home and worked on a farm about three 
months. 

Q. 32. When was this? 

A. When I was sixteen years old; I might have been older and 
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might have been younger; then I came back home and stayed with 
my father a few years; then I went to sea, and was gone there 
nearly two years. | 

Q. 33. What year did you go to sea? 

A. I think it was in 1868. 

Q. 34: You were absent two or three years ? 

A. Absent nearly two years. 

Q. 35. What did you do after that ? 

A. I came home and commenced working at the carpenter’s trade ; 
learned the trade of my father; I am employed now in the Sche- 
nectady Locomotive Works. | 

Q. 36. When did Edward Tobey die? 

A. He was killed at Amsterdam by the cars. 

Q. 37. When? 

A. I understand he was killed ; I wasn’t there when he died. 

Q. 38. When was this? 

A. I don’t know whether it was two or three years ago; I think 
it was two years ago; I don’t remember exactly. 

Q. 39. Your father worked in that mill of Tobey’s?: ° 

A. Not in the cider mill. 

Q. - He worked in the mill doing carpenter’s work ? 

A. Yes. : 

Q. 41. Do you know whether he worked in that mill before 1875? 

A. I think he did. 

Q. 42. Do you know that he did? 

A. Built those racks and the bottom to this press. 

Q. 43. What else ? 

A. He done other work for him; I don’t know what it was; I 

wasn’t with him all the while. 
131 Q. 44. What year was this? 
A. I think it was in 1874 we built the racks. 

Q. 45. Do you remember whether he did any work before that? 

A. I don’t remember. 

Q. 46. Do you remember whether he built a press for him ? 

A. I remember of our putting the bottoms together for a press. 

Q. 47. Do you remember when that was? 

A. Whether that was in 1874 or 1873 I don’t know. 

Q. 48. Do you remember of his taking out any screws or putting 
any screws in? 

A. I do not remember anything of that; what we done on this 
press that I helped him was putting this bottom together; the screws 
were already there. 

Q. 49. Do you recollect whether he had any iron screws at any 
time in the press ? 

A. These iron screws were the screws we built the bottom for. 

Q. 50. Do you recollect seeing any hollow screws around there? 

A. No, sir. 

Q. 51. What were you doing in the mill before 1875? 

A. Done that work; that was all I did. 

Q. 52. I thought you stated you were in there about every day? 
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A. I was in there as I passed by the mill—dropped in—but I 
wasn’t employed there. 

Q. 53. How long did you stay each time? _ 

A. Sometimes I would stay an hour and a half, and sometimes 
less and sometimes longer. 

Q. 54. Night time or day time? 

A. Answer. Both. : : 

Q. 55. Did you see them lay up any cheese every time you went 
there ? 

A. Yes; I saw cheese laid up. 

Q. 56. Every time? 

A. No; not every tite. 

Q. 57. Between 186Y and 1874 how did he lay up his cheese ? 

A. He laid them up in straw. 

Q. 58. How did he lay them up? 

A. I wasn’t posted in the business then; he had a wooden screw. 


Objected to — he says he laid them up in straw, and he is not an 
expert in cider, and the question is irrelevant. 


Q. 59. State how he laid up his cheese. 
132 A. I don’t know how it was done; had a wooden screw; I 
know that. 

Q. 60. How is it you can testify so clearly on the direct examina- 
tion when you can’t on the cross-examination as to the manner of 
laying up cheese? 

A. I know how I laid them up while I worked there, and previ- 
ous to that I wasn’t acquainted with the process of making cider. 

Q. 61. You do not know anything about the manner of his laying 
up cheese prior tu 1875? | 

A. I have seen them laid up with straw. 

Q. 62. You can’t give a description of the manner of laying up 
eee by Edward Tobey at his cider mill at Glenville prior to 
1875 ' 

A. I couldn’t give a minute description ; I can tell how they 
looked to me as they were laid up. They appeared to me they were 
laid up with straw, and were tucked in next to the screw and another 
layer on top of that. 

Q. 63. You have not answered my question yet. 


Question repeated. 

Objected to. The question has already been answered. 
Question repeated. 

Plaintiff’s counsel asks the examiner to read the answer. 
Defendant’s counsel objects to the examiner reading the answer. 
(The answer was not read.) 

The Witness: I thought I did. What is the question ? 
Question repeated. 


A. Not a minute description. 
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Q. 64. Give a description as best you can. 
Objected to, as the description has already been given. 


A. They were laid up in straw, and I think they were laid up one 
cheese on top of the other. The straw was pulled up around the 
cheese and wrapped around the screw or tucked in around the screw 
and another put on top of that. That is the way it appeared to me. 

Q. 65. How many screws were in a press, and where were the 
screws located as regards the press itself in Tobey’s mill in Glenville 

prior to the year 1875 ' as 
133 a I think there were two screws; I am not positive of 
that. 

Q. 66. Where were they located in the press ? 

A. I have an impression they were on each side of the press; any- 
way, a little distance apart, and the cheese was built in between them 
or around them. Iam not positive. 

Q. 67. How did these screws work ? , 

A. They were screwed down or screwed up; there was a long lever 
on them, and they run along on that lever. 

Q. 68. Were they fastened in anything or upon anything? 

A. ag set upon the floor. I don’t know how they were ar- 
ranged. 

@ 69. Which end of the screw was up? 

A. The lever was on top of them. | 

Q. 70. Did the screw work in anything at all ? 

A. Must have worked in a nut or something at the bottom. I 
never examined it. 

Q. 71. Work in anything at the top ? 

A. I don’t know how it was arranged. There was a head on top 
of the screw or screws. Whether there were two screws in one press 
or two screws in two presses, I am not clear on that. I have a very 
faint recollection of it anyway, and I think the screws run down. 
T os press settles. The boards put on top of the cheese, I think, 
setties. 

Q. 72. You had boards on top of the cheese ? 

A. We had something on top. I think it was boards or plank to 
cover the top of it. 

Q. 73. Any beam the screws run through. 

A. I don’t know. 

Q. 74. How is it you are so particular about knowing they used 
straw ? 

A. Because I noticed the straw there; noticed them when they 
were cutting down the cheese; noticed the straw in the pomace. 

Q. 75. When was this? 

[A.] Some time in 1875; between 1875 or 1869 and 1870. 

Q.-76. I thought you were at sea in 1869 and 1870? 

A. I was at sea in 1868 or 1869. 

Q. 77. I thought you were absent two years? 

A. Nearly two years. 

Q. 78. How could you see a cider mill on land? 
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134 A. I didn’t see it; I saw it between the years 1875 and 
1870, or 1869; I don’t say what year I saw it; if I wasn’t 
there of course I couldn’t see it. 

Q. 79. How many times did you see him lay up cheese between 
1869 and 1875? 

A. I couldn’t tell you how many times. 

Q. 80. Did you see any form or hoop in the mill between 1869 
and 1875? 

A.J don’t remember that. 

Q. 81. Don’t you remember of seeing an iron hoop—two irons 
joined together ? : 

A. No, sir; we used that when I laid up press in 1865. 

Q. 82. 1865? 

A. 1875 I mean. 

. Q. 83.. That hoop was in the mill before you worked there in 1875, 
wasn’t it ? 

A. Not that I ever noticed. 

Q. 84. It was there when you went there? 

A. I don’t know whether they had it made when I was there 
when they commenced on the canvas, or whether it was there be- 
a I went there; that I couldn’t say; I didn’t see it made—the 

oop. 

Q. 85. So if he had it before you went there you do not know how 
long he had it? 

A. I don’t know as he had it before [ went there. 

Q. 86. If he had it before you went there, you do not know how 
long he had it? 

A. If he had it before I went there, I don’t know anything about 
it. : 

Q. 87. Whereabouts were those presses, in what mill; where was 
the mill located in 1875? 

= Located at a place called Glenville Four Corners, or West Glen- 
ville. 

Q. 88. Was ita new mill? 

A. Yes, sir. 

Q. 89. How long had he had that mill? 

A. I don’t know how long. 

Q. 90. Don’t know how long ? 

A. No, sir; I don’t know when it was built. 

Q. 91. Did you build the mill in 1875 ? 

A. Did I build the mill? 

Q. 92. You and your father ? 

A. No, sir. 

Q. 93. Wasn’t this work on a new mill ? 

A. No, sir; this was work on a press. 

Q. 94. Wasn’t the vay built the year of the new mill ? 
135 A. I think we built them in the new mill; we might have 
_ built them in the storehouse or barn of the store, but I think 
we built them in the new mill. 
Q. 95. All this you are testifying about is about a new mill ? 
A. I worked in the new mill. 


as 
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(). 96. He had another mill ? 
A. He did previous to building the new one; the wooden screws 
were in the old mill; I noticed them in the old mill. 

Q. 97. How long before 1875 did you notice wooden screws in the 
old mill? 

A. I don’t know;. some time. 

Q. 98. All you have been testifying about on this examination 
has been about a new mill ? 

A. All I have been testifying—that is, as far as my work is con- 
cerned—was in the new mill. 


WILLIAM CARROLL, being duly sworn in behalf of the complain- 
ant, testifies as follows: 


Examined by Mr. Warp: 


Q. 1. Where do you reside? 

A. Glenville, Schenectady county. 

Q. 2. How long have you resided there ? 

A. All my life, with the exception of two years. « 
Q. 3. How old are you? 

A. I am forty-seven years old; I was born in 1835. 
Q. 4. Did you know Edward Tobey in his lifetime? 
A. Yes, sir. 7 


Objected to as immaterial and not rebuttal. 


Q. 5. Were you in his cider mill in Glenville ? 

A. Yes, sir; I worked for him every year that he lived in Glen- 
ville, more or less. , 

Q. 6. What was the last year he made cider there? 

A. 1876. 

Q. 7. When did he commence ? | 

A. He commenced in 1867, if I recollect right. 

Q. 8. What did he first use when he first commenced to make 
cider to lay up his cheese with ? 

A. He used wooden screws and straw. 

Q. 9. Do you remember when he first commenced to use a crib— 
racks about four or five feet square ? 

A. Made out of wood ? 
136 Q. 10. Yes. 
A. Yes; I think I do. 

Q. 11. When was that? 
cane I think he did not use any crib of that kind until 1875 or 

Q. 12. Did he ever use cloths in making cider? 

A. Yes, sir; I know he used cloths in making cider; we called 
them blankets. 

Q. 13. When did he commence to use blankets in making cider, 
if you remember ? 
A. I do not remember of his using cloths until 1873 or 1874. 
Q. 14. You were in his mill every year up to that time? 
A. I worked for Tobey every year; I was in his mill every year. 
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Q. 15. Do I understand you to say that the first that. you recollect 
of cloths being used was 1873 or 1874? 
A. 1873 or 1874 that I remember of their being used. 


Cross-examination by Mr. Kina: 


Q. 16. They might have been used earlier than that—cloths might 
have been used by Tobey in his mill earlier than 1873? 

A. I swore that was as long as I remember of their being used. 

Q. 17. What two years was it you were not living in Glenville? 

A. That was before Tobey began to make cider. 

Q. 18. What years were they ? 

A. I was selling brooms for a man. — 

Q. 19. What years? 6 

A. I can’t tell; when I was about nineteen or twenty years old— 
I think so; along about that time. 

Q. 20. Where did you see him use these cribs—in the old or new 
mill? 

‘A. What do you mean by the crib—this wood arrangement that 
matches in? 

Q. 21. You have already testified about a crib; now I want to 
know whether he used this crib in his old or new mill. 

A. In the new mill I saw what I termed a crib. 

Q. 22. When did he first have this new mill ? 

A. In 1872. 7 

Q. 23. Where was his first mill ? 
137 A. His first mill was located about fifteen or twenty rods 
west of the hotel at Glenville Corners, Schenectady county. 

Q. 24. You have been testifying all this time in relation to the 
new mill, I suppose ? 

A. I have been testifying to what I did testify to exactly. 

Q. 25. You were testifying in relation to this new mill only? 

A. I testified when I knew him to use—when you asked me in 
relation to the crib, and that is in 1876, I think. That is the first I 
ever knew a crib to be used. He used straw up in the old mill. 

Q. 26. Trot out all you have got to say now and let me geta 
chance by-and-by, only tell me when you get through. 


Objected to as indefinite, irrelevant, and immaterial. 


Q. 27. Are you through now? 

A. Oh, yes, sir. 

Q. 28. How often were you in the old mill? 

A. I worked for Tobey all the years he done business in Glenville ; 
I can’t tell you how often I was in there. 

Q. 2. What did you do when you worked for Tobey all these 
years ¢ 

A. I worked at general work—cider business, and whatever busi- 
ness he had to do. 

Q. 30. Driving cattle and butchering ? 

A. Working in harvest. I worked for him perhaps half of the 
year sometimes some vears. 
Q. 31. How many cheese did you lay up in 1869? 
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A. Couldn’t tell. 

Q. 32. Did you lay up any? 

A. Yes, sir; I know I helped to lay up some; I don’t know that 
I ever laid up a cheese alone in my life. ° : 

Q. 33. How many did you help to lay up? 

A. I couldn’t tell. 

Q. 34. How many in 1870? 

A. I don’t know; I worked for Mr. Tobey at general work. 

Q. 35. How many cheese did you help to lay up in 1870? 

A. I can’t tell. 

Q. 36. Did you help to lay up any? 

A. Yes, sir. 

Q. 37. You haven’t any idea how many ? 

A. Oh, no. | 

Q. 38. How many in 1871? 

A. I don’t know; I can’t tell the number of cheese. 
138 Q. _ When did he commence to manufacture cider in 
1869 7 

A. He commenced the usual time of making cider... 

Q. 40. What is the usual time ? 

A. I have made cider for him by the middle of September. 

Q. 41. Did you make cider for him in September, 1869 ? 

A. I can’t tell what time I began. 

Q. 42. When did you end in 1869? 

A. We most always closed up in that year. 

Q. 43. When did you stop making cider in the year 1869? 


Objected to as indefinite, irrelevant, and immaterial. 


A. I can’t tell. : 
Q. 44. Have Si he any recollection of when you commenced and 
when you ended in 18707 


Same objection. 


A. No, I can’t tell. 

Q. 45. Same question in relation to 1871? 

A. I can’t tell when we commenced to make cider there—began 
the usual time. 

Q. 46. What sort of press did he have in 1869? 

A. All the press I ever knew of his using, the time I made cider 
for him up in what is called the old mill, was wooden screws. 

Q. 47. Did he have more than one press? 

A. No, sir; none that I ever saw; not to the best of my memory. 

Q. 48. He only had a wooden screw, and one wooden screw in 
that one press? 

A. Two wooden screws. 

Q. 49. Didn’t have any iron screws in the old mill? 

A. Not that I remember ; not in use that I remember. 

Q. 50. Did you ever see any hollow iron screws around there— 
around the mill—the old mill? 
A. I think there was a cast-iron screw about the old mill. 
Q. 51. Was it hollow? 
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A. I can’t tell just the fixture there was about it. | 

Q. 52. Don’t you remember of his selling a pair of old hollow 
iron screws he had in his mill? 

A. No, sir; I do not. 
139 Q. 53. Haven’t you stated to Mr. Valentine, within the past 
ten days, that there were two presses—one with an iron screw 
and one with a wooden screw ? 

A. No,sir; I think not. Mr. Valentine was asking me some ques- 
tions; I didn’t know what he was asking me for, and I thought I had 
a right to answer, the same as he had a right to ask them. 

Q. 54. Didn’t you state one was a wooden and one an iron screw 
in the same press in the old mill ? 

A. No, sir; anybody can know better than that who has ever seen 
a cider mill; there is one iron screw there not in use; I think I told 
Mr. Valentine there was one iron screw there notin use; that I never 
saw it in use; I think I told him so. 

Q. 55. Is that screw there now ? 

A. I don’t know. 

Q. 56. Do you know what became of it? 

A. No, sir; I do not. 

Q. 57. You have seen the plaintiff’s attorney, Mr. Ward? 

A. Yes, sir; I have seen him. 

Q. 58. When was the first time you saw him? 

A. I don’t know; I couldn’t swear when I saw him; Mr. Ward 
could answer you that probably. 

Q. 59. I am asking you. 


Objected to as irrelevant and immaterial. 


A. I couldn’t swear; probably about the middle of June, perhaps. 
Q. 60. What did he come to see you for? 


Objected to as irrelevant and immaterial. 


A. You will have to talk a little loud; Iam deaf; Mr. Ward came 
to me and asked me if I had worked for Mr. Tobey. 


Conversation objected to on the ground the party is not interested 
in the suit. 


The Witness: I told him I had, and he asked me if I knew when 
Mr. Tobey began to use cloths in the cider mill; I told him I could 
not tell positively when he did; he asked me if I knew anything 
about Tobey’s business; I think they told him I did up at the corner; 

he asked me what I recollected—what was the best recollection 
140 _—‘I[ had in reference to Tobeys using cloth; I told him the best 

recollection I had was after he moved down to the new mill ; 
I think so; I think that is about all the conversation me and Ward 
had; he didn’t tell me at that time what he was there for. 

Q. 61. When did you see him after that? 

A. I declare I can’t tell; maybe four weeks. 

Q. 62. What was the conversation then ? 

A. He came to see me, asked me if I had thought the matter over 
in relation to the use of the cloth, and I told him to the best of my 
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remeinbrance I did not remember of Tobey’s using cloths up in the 
old mill; I think Mr. Ward told me Mr. Hammond sent him there; 
I think so; said I would know all about it, whether Tobey used 
cloths or not; I think Mr. Ward told me so; that is the best of my 
remembrance or judgment; Hanson B. Hammond. 

Q. 63. He then told you what he was after, didn’t he? 

A. I don’t know whether he did or not; I think he did. 

Q. 64. Didn’t he tell you he was trying to establish the fact that 
Mr. Tobey hadn’t used those racks and cloths prior to 1874? 

A. I won’t swear to what he told me, but I will swear that I don’t 
know even now what Mr. Ward or you—either one of you—are 
trying to establish in this case. | 

Q. 65. How many letters have you received from Mr. Ward ? 

A. I have received, I think, four. 

Q. 66. How much money has been contained in those letters ; 


~ how much money have youn received from Mr. Ward for being a 


witness in this case? 

A. I have not recetved any for being a witness in this case. 

Q. 67. What did Mr. Ward pay you money for? -* 

A. Mr. Ward said he had a case in hand; he didn’t explain the 
case to me so that I understood it; Mr. Ward said he had a case to 
try; he did not tell:me where, but he asked me to go and see some 
men that he supposed would be a benefit to him, he finding out by 
Mr. Hammond I had worked for Mr. Tobey, and I went and saw 
those men for Mr. Ward, and he didn’t give me any more than 
would be honestly my actual expenses. 

Q. 68. How much did he give you? 


141 Objected to as irrelevant and immaterial; nothing to do 
with the case. 


A. He gave me—I don’t know as I can swear as to the exact matter 
how much he gave me; I will get it right if Ican; I think Mr. Ward 
gave me seven or eight dollars to go and see these men with. 

Q. 69. Then he told you what he wanted to prove? 1 

A. I don’t know as he did. 

Q. 70. He wanted you to see some people to be witnesses for him- 
self on this case? 

A. He wanted me to see Mr. Lawsing. 

Q. 71. The last witness? 

A. Yes, sir; to see what he knew about it. 

Q. 72. Who else? 

A. No oneelse; yes, Jacob Fonda; he worked in the mill with me 
and worked in the mill of Tobey; worked in the mill a number of 
years. 

Q. 73. Did you see Fonda? 

A. No, sir. 

Q. 74. Why is that ? 

A. Well, I didn’t see him. 

Q. 75. Who saw him for you ? 

A. Nobody. 

Q. 76. Why didn’t you go and see Fonda? 
14—58 
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A. Because I didn’t go and see him. 

Q. 77. Because you found out Fonda wouldn’t swear? 

A. Oh, no, not by any means; I didn’t find out any such thing as 
that; I never saw Fonda since Ward spoke to me. 

Q. 78. Who did? 

A. I don’t know anybody did. | 

Q. 79. You know perfectly well somebody did. 

A. See Mr. Fonda?. 

Q. 80. Yes. 

A. I don’t know anybody ever did ; I didn’t. 

Q. 81. You know who did? < 

A. No, sir; I do not. 

Q. 82. You know Mr. Fonda would not swear in the matter you 
people were anxious to have him swear? 

A. I have no knowledge whatever in the matter; no way, shape, 
or manner; I don’t know what Mr. Fonda would swear to; I have 
no knowledge in the matter. 

Q. 83. Did you go to see anybody by the name of Witbeck ? 

A. No, sir; I never did. 
142 Q. 84. How many more people were employed in your 
neighborhood to hunt up testimony in this case ? 


Objected to as immaterial and irrelevant. 


A. I don’t know of anybody else; I don’t know I was employed 
to hunt up testimony ; I suppose that would be a legitimate business, 
otherwise I wouldn’t have done that; I presume it is vet. 

Q. 85. You are in constant communication with a man by the 
name of Benjamin Knapp about this case? 


Objected to as immaterial. 


A. I will swear positively that I have not seen Mr. Knapp, to my 
knowledge, in fifteen months, until I saw him on the cars at Schenec- 
tady to-day. 

Q. 8&6 Where is he now? 

A. I don’t know; I have seen him in this house to-day; I have 
— no conversation with Mr. Knapp before to-day. 

Q. 87. You knew he was interested in this case to hunt up testi- 
mony? 

A. No, sir; I did not. 

Q. 88. Why did you make those remarks around Charlton and 
Glenville, that youand Knapp were employed to hunt up testimony ? 

A. I have not been to Charlton in eighteen months; I haven’t 
been, as I know of, in the town of Charlton in two years. 

Q. 89. How far is Glenville from Charlton ? 

A. Four and a half or five miles, they call it. 

Q. 90. Where does Benjamin Knapp live? 

A. He lives somewhere in Charlton village; I don’t know where 
he lives; I couldn’t designate the place he lives in; I have been 
told, two or three years ago, where he lived, but I don’t know; I 
haven't seen Benjamin Knapp, to my certain knowledge, in a year 
and a half, and I don’t know but two years, until I saw him this 
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morning, and he took the cars at Schenectady; I saw him on the 
way down. : | 
Q. 91. You state positively that you haven’t stated to any living 
erson at Glenville or Charlton that you and Knapp were employed 
in this case? 


Objected to as irrelevant and immaterial. 


A. No, sir; I haven’t stated to nobody I was pad fag no how, 

no way, shape, or manner; that is so; I merely know Mr. 

143. Knapp; that is all; Mr. Knapp has never been to my house, 
and I have never been to his house. 

Q. 92. What conversation have you had at the store with people 
in Glenville about this case ? 

A. Since this thing has been in vogue there has been considerable 
conversation there. 

Q. 93. How many people told you if you came to the stand and 
swore in the manner in which you have done to-day you wouldn't 
be telling the truth ? | 

A. Not any. Lots of people up my way will swear that Tobey 
didn’t use cloths until that time. I won’t swear positively but what 
he did. I used cloths for Tobey, and used the old-fashioned press 
with straw for Tobey, and what year I quit using it I couldn’t tell. 


Redirect examination by Mr. Warp: 


Q. 94. Did you mean to say you used cloths in the old mill with 
wooden screws ? 

A. No, sir; I never used any there to my remembrance ; to the 
best of my memory I never did. 

Q. 95. You were paid four dollars and a half witness fees, weren’t 
you, when you were subpeenaed ? 

A. Yes, sir. 


Recross-examination by Mr. K1ne: 

Q. 96. What day were you subpeenaed ? 

A. I can’t tell even that. I didn’t pay any attention to it. This 
is a thing that don’t interest me no more than to bring me here. 

Q. 97. Did you help to move the wooden screws from the old press 
to the new press? 

> I never knew of any wooden screws being used in the new press 
at all. 

Q. 98. Did you help move the iron screw ? 

A. No; I did not. I can’t tell. I worked for Tobey at general 
work for ten years—every year he lived there in that place. 


Recess. 
Afternoon session. 


OrMIE De GrarrF, being duly sworn in behalf of the complainant 
testifies as follows: 


144 Examined by Mr. Warp: 
Q. 1. State your name age, name, and occupation. 


: cere : 
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A. I was twenty-nine years old the 30th of September last ; resi- 
dence, 773 Broadway, Albany, N. Y.; occupation, locomotive fire- 
man on the N. Y. C. & H. R. R. 

Q. 2. Did you ever reside in Glenville, Schenectady county ? 

A. Yes, sir. 

Q. 3. Did you know Edward Tobey ? 

A. Yes, sir. 

Q. 4. When did you leave there ? 

A. I left there, I think, in the winter or spring of—first left there 
in the winter or spring of 1874 or 1875, I think ; I wouldn’t be pos- 
itive about that I think; when I first came.to Albany. 

Q. 5. Then did you go back there after.that ? 

A. I went back there after that, I think, in the winter or spring 
of 1875. 

Q. 6. Did you ever work for Tobey in making cider? 

A. I did. 

Q. 7. When was that? 

A. That was in the fall of 1876. 

Q. 8. How did he lay up his cheese when you were up there? 

A. He used two different methods that fall while I was there; I 
was there the whole time; first he used for a small portion of the 
season, he used straw in a sort of a rack ; he had an inch hard-wood 
rack, an inch thick, and notches in it, laid up in that shape, in 
the form of a square ; after he used them a very short time he went 
and got some bagging and used that; got it sewed up and had a 
single screw and laid up his cheese and wound it around; and he 
had hoops made of old wagon tire, one placed above the other, with 
a standard between them, and after we would lay up a cheese we 
would lay this hoop up and put two sticks across and lay up another 
bag and fill that with pomace the same as before, and draw it all 
up around and twist it around the screw, and building one top of 
another the weight of one would hold the other until we built up 
several of them. 

Q. 9. How long had you lived at Glenville before this ? 

A. I have lived there nineteen years. 
145 [Q.] 10. How near to Tobey’s mill ? 

A. I guess the furthest from his mill at any time, I guess 
two miles; I knew Tobey from the time I knew anybody—from a 
little child; but I think it is about that distance. 

Q. 11. Did he ever use cloths in his mill before this time ? 

A. Not that I know of; I never knew him to. 

Q. 12. You had been in his mill before that? 

_A. Oh, yes; I suppose I was there every season ; used to go up to 
Glenville after my mail—go up and get cider and that sort of thing ; 
he was always a free-hearted fellow and friendly. 


Cross-examination by Mr. Kina: 


Q. 13. Where were you born? 
A. I was born in this county, town of Bethlehem, in 1852. 
Q. 14. When did you first live in Glenville? 
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A. I guess I was about three years old when my people moved up 
there. 

Q. 15. You stayed continuously there until about 1875? 

A. Yes, sir. | 

Q. 16. Ever worked making cider? 

A. Never before this fall that I went to Tobey’s. 

Q. 17. 1875? 

A. 1876; that is the fall of the Tilden campaign; that is the 
reason I remember it so well; I was there during the campaign, 
and came here to vote at Albany. | 

Q. 18. Were you around the mill in 1869 and 1870? 

A. Oh, yes; I was around there every year from the time I was 
big enough to go anywhere; I drove cattle for Mr. Tobey when he 
was speculating ; me and him were quite friends. 

Q. 19. Was this a new or old mill in 1876? 

A. This was the new mill—what we called the new mill; what we 
called the old mill was above the corners where Mr. Calkins made 
cider. 

Q. 20. How many presses did he have in the old mill? -* 

A. I don’t kn6w; there was one I know in one corner as you went 

in, and they used to use a horse with a sweep to grind apples. 
146 Q. 21. You do not know whether he had more than one 
press or not? 

A. I do not know whether he did or not. , 

Q. 22. Do you know whether the press he did have had more than 
one screw or not? — 

A. I think it had two screws. 

Q. 23. What were they made of? 

A. I don’t know; my impression is they were wooden screws; I 
wouldn’t swear positively. 

Q. 24. Do you know whether he had any iron screws or not? 

A. I don’t know whether he had any in his possession or not. 

Q. 25. Do you know whether he had any hollow iron screws or 
not ? 

A. No; I wouldn’t swear; that is back of my recollection. I can 
remember the cider business and remember going there. 

Q. 26. What sort of building was this mill? 

A. I guess it was rigged over froma barn; rigged over into a 
cider mill—that is, the old mill was. I remember very well he 
—_— a property of a banker and used to use that cellar for refin- 
ing his cider. 

Q. 27. Had the place been used as:a cider mill before Tobey used 
it? 

A. I think it had by Calkins. 

Q. 28. Anybody else? 

A. Not that I know of; might have been, but I wouldn’t say. 

Q. 29. Wasn’t there a man by the name of Edwards making cider 
there ? 3 

A. [ know Edwards, but I don’t know whether he made cider 

there or not. 


Q. 30. When did they stop making cider there ? 
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state the year, except it was previous to 1876, because I went to work 


there. 


1869 up to 1876? 
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A. I couldn’t swear to the year, hecause I wasn’t interested in it; 
it must be two or three years. Probably if I was going to state to 
anybody not under oath I should say two or three years or some- 
thing like that. 

Q. 31. How long had he used this iron hoop you speak of—these 
two iron hoops ? 

A. What do you mean? 

Q. 32. That he laid up the cheese with ? 

A. I don’t know. 

Q. 33. How long have you seen it? 

A. I wouldn’t swear whether he had them there or got them 


made. 
147 Q. 34. Don’t know whether he had them in the old mill or 
not? 
A. No. ) 


Q. 35. You do not know what he did use in the old mill, do you ? 

A. Yes; he used straw. 

Q. 36. What else? 

A. Nothing that I know of. 

Q. 37. Not a rack or form ? 

A. He had a rack of some form. 

Q. 38. Didn’t he use this iron hoop ? 

A. No; he used to lay it up and double the straw over in the 
ends. 

Q. 39. You didn’t see him make all the cheese ? 

A. No; I didn’t see him make probably one one-hundredth part 
of them. 

Q. 40. Do you remember how many cheese you did see him make 
in 1869? 

A. I might not see him make an entire une in the whole time; I 
wouldn’t swear I did; I remember seeing him laying them up and 
taking them off. 

Q. 41. How about 1870? 

A. I don’t know about 1870; I couldn’t name a year; I wouldn’t 
attempt to, because I haven’t no way of knowing about that. All 
that I know is the way I can place it is going from the old mill to 
the new one. I recollect his building the new mill, but couldn’t 


in it. 
Q. 42. He might have used other things than you saw ? 
A. Oh, yes; it 1s possible. 
Q. 43. He could have used a hoop and form and you not know it? 
A. Yes, sir. 
Q. 44. And could have used racks”? 
A. Yes, sir; might have used them two or three weeks I wasn’t 


Q. 45. And used cloths from 1869 up? 
A. I couldn’t swear that he didn’t. 
Q. 46. You couldn’t swear he didn’t use cither of these three from 


A. No; I couldn’t swear positively. 
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Ex: Ross, being duly sworn in behalf of the complainant, testifies 
as follows: 


148 Examined by Mr. Warp: 


Q. 1. State your residence, name, and occupation. 

A. Howe’s Cave, N. Y.; 42; making lime and cement. 

. Q. 2. Are you the manager of the Howe’s Cave Lime and Cement 

0.? 

A. Yes, sir. 

Q. 3. Do you hire men and keep their time and accounts for the 
company ? 

A. Yes, sir. 

Q. 4. Do you know Daniel Stevens? 

A. I do. 

Q. 5. Has he worked for your company more or less ? 

A He has. 

Q. 6. When was your company formed ? 

A. 1867. 

Q. 7. Will you state what months Mr. Stevens has worked for 
your company from 1870 to 1875? 

A. Yes, sir; I can do that by referring to my books. 

Q. 8. What books? - 

A. Time books. 

Q. 9. How are they kept ? 

A. Monthly. 

Q. 10. ‘How is the time of the men set down? 

A. It is set down each day, but I know I can’t give you the 
“sponge dates by the time with what books I have with me; but 

can give you the monthly aggregate of any month. 

Q. 11. When were these aggregates made up ? 

A. At the close of every mon‘h. 

Q. 12. Well, from the monthly aggregate, state—— 

A. What year do you wish to begin ? 

Q. 13. 1872. 

A. Beginning with January ? 

Q. 14. Yes, sir. 

A. Month of January, 21} days; February, 5 days; March, 10} 
days; April, 21}days; May, 22 days; June, 20} days; July, 6} days; 
August, nothing; September, nothing ; October, nothing; Novem- 
ber, nothing; December, 203. 

Q. 15. Take the year 1873. | 

A. January, 19; February, 14; March, 14%; April, 30}; May, 
263; June, 253; July, 20%; August, 187; September, nothing ; 
October, 44; November, 21; December, 29}. 

Q. 16. How many days in 1874? 

A. January, 22; February, 15; March, nothing; April, nothing ; 

May, nothing; June, nothing; July, i August, noth- 
149 ing; September, nothing; October, nothing ; November, noth- 
ing, and December, nothing. 
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Cross-examination by Mr. K1nc: 


-Q. 17. In whose handwriting are those books? 

A. Mine. 

Q. 18. From what do you make those ? 

A. The first few years we had a smaller book we copied the daily 
record from, but every month the aggregate days were made up, 
and the wages list opposite figured 4 

Q. 19. This is taken from another book? 

A. Yes, sir; thisoneis. 

Q. 20. In whose handwriting were these other books from which 
the memorandum was taken? 

A. Mine. 3 

Q. 21. Were you present every day in the year of 1872, taking 
the time of the men for this company ? 

A. I can’t say that I was every day. 

Q. 22. Then the whole memorandum contained in those books is 
not in your handwriting ? 

A. Yes, sir; all the writing is done by me. 

Q. 23. Then you have to rely upon the statement of other people 
in order to get your memorandum ? 

A. Days that I was away, to some extent; yes, sir: 

Q. 24. How many days have you in the month of April? 

A. Thirty. 

Q. 25. How is it you make thirty and a quarter in the month of 
April, 1873? 

A. He might have made some extra time, which is frequently the 
case. 

Q. 26. What is a man’s days? 

A. Ten hours. 

Q. 27. Do you work nights and days? 

A. Sometimes; not often ; sometimes work Sunday. 3 

Q. 28. Then some of these days Stevens has worked, according to 
your statement, has been on Sundays and at nights? 

A. Probably. 

Q. 29. Can you form any idea as to how many months on Sun- 


' days he has worked during the years 1872, 1873, or 1874? 


A. No, sir. 
Q. 30. Can you tell the days of the week and the days of 
150 the month he worked ? 
A. I can’t from this book ; no, sir. 
Q. 31. When he wasn’t working for your company do you know 


where he was working ? 
A. I couldn’t tell. 


Redirect examination by Mr. Warp: 
Q. 32. How many days make a fair month’s work? 
Objected to as improper. 


Question waived. 
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Peter B. Kromrr, be'ng duly sworn for complainent, testifies as 
follows: 


Examined by Mr. WarRD: 


Q. 1. Where do you reside? 

A. Barnerville, Schoharie county. 

Q. 2. Do you know George Casper ? 

A. I do. 

Q. 3. Do you remember of having a conversation with him some 
time in the spring of 1880 in reference to an alleged infringement on 
racks and cloths in making cider? 

A. I do; either in the spring or early pat of the summer. 

Q. 4. Please state that conversation—the substance of it. 


Objected to on the ground that it is a conversation with a non-in- 
terested party. 


Q. 5. Go on and give the substance of that conversation. 
A. I saw Mr. Casper on his saw-mill; he had sent for me. 


Mr. Kina: I desire to ask the witness what his business js, for the 
ae ig of making an objection. ) 
r. Wakp: Very well; go ahead. 
The Witness: I am a lawyer by education and profession, although 
not in the active practice of law. 


By Mr. Kina: 


Q. 6. Were you in the active practice of Jaw in the spring of 1880? 

A. No, sir. 

(). 7. Was this conversation you were about to detail a conversa- 
tion between attorney and client? 

Wd I should think it was not. 

151 . 8. I don’t ask you what you think ; I ask you for facts. 

Objected to as immaterial and indefinite; it is a matter of law for 
the court to decide from all the circumstances whether or not the 
relation of attorney and client exists; and, furthermoore, Mr. Cas- 


= having detailed this conversation complainants are at liberty to 
rave their version of the other party to it. 


The Witness: What is the quesiion ? 


Q. 9. Question repeated. 

A. No, sir. 

Q: 10. That is a fact ? 

A. I swear to that. 

Q. 11. Not an inference or a conclusion ? 

A. I know what constitutes the relation as I understand it. 

Q. 12. Were you sought to express an opinion as an attorney in 
this conversation ? . 

A. I was. 


Mr. Kine: I object to this witness testifying in any manner to 
any conversation had between attorney and client, the attorney be- 
ing the present witness and the client George Casper. 

15—58 
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By Mr. WarpD: 


Q. 13. Did Casper pay you any fees? 
A. No, sir. 
Q. 14. Offer you any ? 
A. No, sir. 
Q. 15. Ask you what your charges were ? 
A. No, sir. : 
[Q.] 16. Whereabouts was the conversation ? 
A. In his saw-mill. 
Q. 17. Where abouts is his saw-mill ? 
A.] About a mile from Howe’s Cave, at Bramenville. 
.18. What situation in the saw-miil ? 
[A.] On the right-hand side as you come from Howe's Cave west. 
Q. 19. While you were there ? 
A. Sitting on the carriage-way that carries the logs. 
Q. 20. Go on and give the substance of the conversation. 
A. He told me that he received the letter 


Mr. Kina: You are going to detail this under objection and as 
destroying the secrecy between attorney and client after being warned 
not to. 


The Witness: I don’t think it existed ; he said he had re- 
152 _— ceived a letter from an attorney at Albany asking for a roy- 
alty on some slats he used in pressing cider; he said that he 
had used them (the slats) in his manufacture there, commencing in 
1874; he told me that the patent that the attorney represented was 
obtained in 1876; that is the substance of what he told me. 


Q. 21. What did you tell him ? 
Same objection. 


A. I told him that the patentees having two years’ play, he would 
probably have to pay ; that he had better write to the attorney that 
as soon as he investigated and found things all right he would pay. 
In the meantime I advised him to send to Washington—to the 
Patent Office—and get a copy of the patent the attorney was acting 
under, so that he would know what the patent covered. 

Q. 22. You say you were not at this time in the active discharge 
of vour profession ? 

A. No, sir. 

Q. 23. And are not now ? 

A. Not now; no, sir. 

Q. 24. Are you a neighbor of Mr. Casper ? 

A. I live about a mile and a half from him. 

Q. 25. How long have you been acquainted with him ? 

A. Ten or twelve years. , 


Cross-examination by Mr. K1ne: 


Q. 26. How did you come to go to this saw-mill of Casper’s ? 
A. He sent for me. 

Q. 27. By letter? 

A. No. 
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Q. 28. What was the message he sent to you? 

A. His son-in-law told me Casper wanted to see me. 

Q. 29. State what the business was he wanted to see you about. 

A. No, sir. : 

Q. 30. Whether he wanted to get “es advice ? 

A. Going to the cave I called at the saw-mill. 

Q. 31. Had he ever consulted you on matters before ? 

A. Never before or since. 

Q. 32. What was your opinion at the time you went there as to 
what he desired to have you to do? 

A. I haven’t the slightest idea. 

Q. 33. hist it to see you asa lawyer? Did you think that? 

Oo 


153 Q. 34. You had no perception as to what object he had in 
view in having you call upon him? 

A. I supposed he wanted to ask my advice. 

Q. 35. Is it customary for you to give advice in the country for 
nothing ? ; 

Re Oh, yes; any quantity of it; cart-loads of it. 

. 36. Is that part of the business of the profession ? 

A. It seems to them it is my business to do it. I don’t think itis 
part of the profession. 
° ‘4 . People consider the advice not worth much, or is it a chronic 

sabit 7 

A. I — it is a chronic habit. 

Q. 38: You anticipated this was a precursor of a job? 

A. No, sir. 

Q. 39. Was this advice merely friendly advice? 

A. Friendly advice, as I give every day to anybody. 

Q. 40. Notasalawyer? — 

A. I have retired. : 

Q. 41. Have you been taking any fees for practice ? 

A. Once in awhile I do. 

Q. 42. During this time ? 

A. I have once in awhile. 

Q. 43. Have you an office ? 

A. No. 

Q. 44. Have you an office in the house ? 

A. No, sir. 

Q. 45. Had at this time? 

A. No, sir. 

Q. 46. Weren’t you conducting any suits at this time? 

A. I think I was—one. 

Q. 47. You were getting some pay for that? 

A. No, sir; not a bit; it was for my sister-in-law. 

Q. 48. Have you had any business relations to patents—ever had 
any patent suits? 

A. Yes, sir. 
_ Q. 49. How much experience have you had in that particular— 
how many suits had you ever tried at this time? 
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A. I have been engaged in two cases of interference and engaged 
now in a case of royalty. 

Q. 50. You are practicing law still ? 

A. In a measure, in that specialty. 

Q. [51.] You were practicing, in a measure, at this particular 
time ? 

A. If you call that practice, call it so. 

Q. 52. It is your custom, as I understand—has been ever since 
you were first admitted—to give gratuitous advice to questions pro- 
pounded to you as attorney ? 


154 Objected to. 


A. I haven’t sworn to that; not ever since I was admitted ; since I 
retired ; living in the country with my father [ changed that. 

Q. 53. How long ago did you retire ? 

A. 1871. 

Q. 54. Since 1871 you have practiced law gratuitously ? 

A. I have given advice gratuitously. 

Q. 55. Yet you think the advice you have given gratuitously is 
good advice? 

A. That is asking for a conclusion; I can’t answer that. 

Q. 56. You wouldn’t give advice other than what you thought 
was good? 

A. That is asking the same question. 

Q. 57. What is your answer? 


Objected to as immaterial and irrelevant. 


Q. 58. Casper asked you these questions and desired an op!nion 
from you as attorney ? 

A. I don’t know; I suppose so; if I had not been somewhat con- 
versant in patent law I don’t suppose he would have asked me. 

Q. 59. How many suifs have you had ? : 

A. Only two. 

Q. 60. When were you admitted ? 

A. In 1859. 

Q. 61. How many patent suits have you had since 1859? 

A. I have sworn to that once. 

Q. 62. One suit that you have now and two infringement suits? 

A. That is all; that is enough—as much as I want. 

Q. 63. What was the interference suit on ? 

A. Bale ties. 

Q. * Did you go through the whole proceeding until final judg- 
ment ¢ 

A. One case was settled and the other went through to the Com- 
missioner. | 

io How far have you progressed in this patent suit you have 
now % 

A. It is in court taking testimony as against us; that isn’t through 
yet. 

Q. 66. When did this suit commence ? 

A. Some time in June. 
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Q. 67. June of last year ? 
A. Yes. - 


Adjourned to Saturday, October 28, 1882. 


155 Continuation of Complainant’s Testimony in Rebuttal. 
United States Circuit Court, Northern District of New York. 


THE CLARK Pomack HoLpER CoMPANY 
v8. 
WiLtu1aM H. FEerGuson. 


PeTeR BrREwsTER, being duly sworn in behalf of the complain- 
ants, testified as follows: 


Examined by Mr. Warp: 


Q. State your age, residence, and occupation. 

A. I will be fifty-seven years old the 19th of December; I live in 
Charlton village, Saratoga county; keep a hotel there. 

Q. Did you keep a hotel there from the years 1869 to 1874, inclu- 
sive? 

A. 1870 I think I went in the hotel. | 

Q. 1870 you commenced ? 

A. Yes, sir. 

Q. Have kept hotel there since that time? 

A. Yes, with the exception of three years; the last three years 
up to the first of April last I was out of the hotel; I rented it; went 
back again this spring. 

Q. Did you know George C. Valentine? 

A. Yes, sir. 

Q. You knew him during those years, 1870 to 1876? 

A. I didn’t know much of him in 1870; I knew him better after 
that; after I had been in the hotel I got acquainted with him; I 
knew him in 1870—I think the first year I went there. 

(. How far does he reside from your hotel ? 

A. About one mile or a mile and a half—hold on, let ine see—I 
should think it was near two miles. 

Q. Do you hear the rumors and reports of the neighborhood 
talked over in your bar-room ? 

A. Oh, considerable. 


Objected to as immaterial and irrelevant and indefinite. 


156 Q. I will change the form of the question; did you hear 
any rumor or report that George C. Valentine was using racks 

and cloths in making cider in his mill during the year 1872 or 1873? 

A. In 1874 and 1875 I heard of his using them. 

Q. You didn’t hear any such rumors in 1872 or 1873? 

A. No, sir; I think not. 

Q. But you did hear such rumors in 1875 and 1876? 

A. In 1874 and 1875. 

Q. Did you hear considerable said about his using racks and 
cloths in making cider at that time ? 
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A. Yes. I heard about his using them and I heard about Seeley 
using them—Seeley, of Burnt Hills; I think that is his name; keeps 
a cider mill there; Iam quite certain his name was Seeley. I heard 
that talked in the bar-room. 

Q. You say you heard considerable talk about their using it ? 

A. There was considerable talk about using it. 


Cross-examination by Mr. Kina: 


Q. You might have heard the same thing about Valentine prior 
to 1874? 

A. No; I don’t think I did. 

Q. You were not in the hotel all the time? 

A. Not all the time. 

Q. There might have been several conversations in your hotel 
when you were not present ? 

A. Yes, sir. 

Q. When did you hear Seeley used them ? 

A. About the time that I heard Valentine used them. 

Q. There might have been some rumors there prior to 1874 that 
you didn’t hear? 

A. Might have been. 


Redirect examination : 
Q. Was this talked of in 1874 as a new improvement—new thing? 
Objected to as not in the line of a redirect examination. 


A. Yes; it was a new thing to me. I had never heard of it be- 
fore, and it excited my curiosity to ask a little something about it, 
and I asked questions about it; asked them how they used it, and 
so on. 

Q. It was talked among the people in your presence a new thing— 

that was, newly introduced ? 
157 A. Yes; it was a new arrangement in making cider; they 
talked it over there; it was talked over by different ones. 


Isaac GROVESTEEN, being duly sworn in behalf of the complain- 
ants, testified as follows: 


Examined by Mr. Warp: 


Q. State your age, residence, and cniniaion, 

A. Age, 26 last July; Charlton; little of everything; work by the 
day ; farm it mostly. 

Q. That is your business—farming ? 

_A. That is my business now. 

Q. Where did you reside between the years 1870 and 1874? 

A. In the summer I worked to Henry Tibbitts, in 1874. 

Q. Where is that? 

A. About a mile and a half or two miles north of Burnt Hills— 
little north west. 

Q. How near Charlton ? 

A. Four miles. 

Q. How near George C. Valentine? 
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A. I should think it was pretty near half-way between the two— 
between Charlton and the Burnt Hills. 

Q. How near did you live to George C. Valentine? 

A. When I was to home or when I was to work ? 

Q. When you were home. 


Mr. King: When you were to Tibbitts’? 
A. I should think about two miles. 


: Q. How near to George C. Valentine’s did you live when you were 
ome? 
A. About three-quarters of a mile. 
Q. Are you a married man ? 
A. Yes, sir. 
Q. And keep house? 
A. Yes, sir. | 
Q. How far did you live from George C. Valentine’s in 1872 and 
1873? 
A. It was about two miles in 1874, and I think it was about three- 
quarters of a mile jn 1873 and 1872; I think I was home then. 
Q. How near in 1872? 
A. About the same distance. 
Q. About three-quarters of a mile? 
A. Yes, sir. 
158 Q. When did you first hear of George C. Valentine using 
racks and cloths in making cider? 
_A. It was atier I came from Tibbitts’, in 1874. 


Q. Did you then hear it talked of as a new thing in that vicinity? 
A. Yes, sir. 
Cross-examination by Mr. KING: 

Q. Were you home all the time in 1872 and 1873? 

A. I can’t tell you; I was off by the day, I think, that year. 

Q. Do you recollect who you worked for ? 7 

A. Worked for different ones aJl over. 

Q. How far? 

A. Sometimes I would work a mile, perhaps, and sometimes nearer 
to the neighbors. | 

Q. What would you be doing during that time? 

A. Farming. © 

Q. You hat no occasion to go to Valentine’s? 

A. No, sir. 

Q. Did you ever go to Valentine’s in 1872 and 1873? 

A. I don’t think I did go; I don’t remember whether I did or 
not. 


Q. Did you ever go there in 1874? 
A. I don’t know as I did; only just passed the house by the road. 
. Don’t remember being in his cider mill either in 1872, 1873, or 
1874? 
A. No, sir; I do not. 
Q. You had no special occasion to hear any reports as to what the 
neighbors were doing ? 
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A. No, sir; only as I sat around the store and heard them talk- 


Q. You heard this in the store? 

A. Yes, sir. : 

Q. Never heard Valentine say anything about it? 
A. No; I don’t remember hearing him. 


Redirect examination: 


. Do you know Abram Witbeck ? 

. I knew him by sight. 

Where is he now? 

. I heard he was dead; that is general report. 
Did you know Walter Van Vorst? 


Objected to as new matter and not matter brought out on the 
cross-examination. 


159 A. Yes, sir. 
Q. Did he work for Valentine ? 
A. Yes, sir. 
Q. About that time? 
A. Somewhere about that time. 
Q. Where is he now? 
A. He is dead, according to general report. 


WiuiiaM H. Low, being duly sworn in behalf of the complainants, 
testified as follows: 


OPOrPOoO 


Examined by Mr. Warp: 


Q. 1. What is your name, age, and occupation, and where is your 
residence ? 

A. William H. Low; am 59 years old; am a solicitor of patents 
and a consulting and constructing engineer, and I reside at No. 100 
Jay street, Albany, N. Y 

Q. 2. State what opportunities and advantages you have had for 
investigating, analyzing, and determining the nature and character 
of different inventions, patented and unpatented, relating to me- 
chanics and other arts and sciences. 

A. I have always had a natural taste for such things, and from my 
earliest recollection have felt a deep interest in any and all kinds of 
inventions, and, in fact, may say I have made the subject of me- 
chanics the study of my life. It has been my ambition to obtain 
knowledge pertaining to that subject, and when I have found any- 
thing new in mechanical structures my first efforts have always 
been directed to an analysis of its principles and modes of opera- 
tion. In 1856 I began the business of soliciting patents for inven- 
tions, and since that time I have, with but little intermission, made 
it a part of my business. This — has brought me into fre- 
quent contact with inventors and others closely connected with and 
interested in inventions, and has.afforded me abundant opportuni- 
ties for studying different inventions and for analyzing them for the 


I nar. 
. 


— 


_ “on a 


~ | re soe sete te 


WILLIAM H. FERGUSON. eee b2) 


purpose of discovering either differences or similitudes in respect to 
other inventions in a like or similar class. 
: Q. 3. Have you examined the drawings and specifications 
160 of letters patent of the United States, No. 187,100, granted to 
John Clark, of Pontiac, Michigan, on the 6th day of Febru- 
ary, 1877, for improvement in cheese formers for cider presses ? 

A. I have. 

Q. 4. Have you examined Plaintiff’s Exhibit No. 9, known as the 
“Clark model,” and compared it with the invention shown and de- 
scribed in letters patent No. 187,100? If so, state whether, in your 
opinion, a skilled mechanic versed in the art to which the inven- 
tion appertains, after reading the said patent, would be likely to 
construct a “ guide-frame” or cheese former like the model, Plain- 
tiff’s Exhibit No. 9, with its four vertical sides closed, or would he 
construct it with two of its opposite sides open, as shown in Defend- 
ant’s Exhibit No. 4, of January 12, 1882? 


Objected to as not rebuttal. 


A. I have made such an examination and comparison, and have 
no doubt that an intelligent mechanic, skilled in the art of construct- 
ing machines and apparatus for the manufacture of cider, would 
make the “ guide-frame” described and shown in patent No. 187,100 
like the model Plaintiff’s Exhibit No. 9, instead of the model De- 
fendant’s Exhibit No. 4; and, though the drawing and specification 
are somewhat vague and indefinite, I will state my reasons for arriv- 
ing at a ‘conclusion that the “ guide-frame” referred to is constructed 
with four side pieces, or girts, instead of two of said side pieces: 
First, because the specification, in describing the mode of forming the 
cheese of pomace, says: “‘A cloth (E) large enough to envelop the layer 
of pomace is then laid on the rack, inside the frame, and opened out 


_to receive the pomace, which is ‘struck’ level with the girts of the 


frame ;” and, further on, it says: “ Laid up in this way the several 
layers are uniform in thickness, and the cheese, in mass, is level on top 
and offers a uniform resistance to the pressure over its entire area.” 
In the foregoing quotation from the specifications the word “struck” 
refers to the operation of “striking,” or leveling off, any granulous or 

other incoherent substance or material contained in any fixed 
161 or rigid boundaries; the operation of “striking” consists in re- 

moving any excess of the contained substance that lies above 
the upper edge of the receptacle by means of a “ straight-edge,” or 
what is technically known as a “strike ;” and this operation could not 
be performed so as to produce a layer of “uniform thickness” while 
the substance to be “struck ” was contained in any construction 
having two of its opposite (vertical) sides left open, for the reason 
that in moving the “strike” toward either of the open sides—which 
course of movement would then be a necessity—there would be 
nothing at those points to resist the movement and retain the sub- 
stance in place, and, as a consequence, it would be forced out through 
the open sides and form at those points a bed of unequal thickness. 
Second, because in Fig. 1 of the drawing clear space 1s left between 
the uprights of the press-frame and the “ rack C” and the adjacent 


16—58 


bass: pe 


th Oo ae 


; 
4 
34 
# 
# 
2 
* 
3 
3 


ce orem a Sere ey win 


bi > Tie THE CLARK POMACE HOLDER COMPANY VS. 


edges of the enveloped cheese of pomace. This, in my opinion, 
clearly indicates that the spaces have been formed by the “ girts” 
forming those sides of the “guide frame.” 

Q. 5. Have you had any experience as a draughtsman ; and,if so, 
to what extent have you practiced that art? 

A. Asa constructing engineer I have made many drawings of 
machinery that has been built under my direction and supervision ; 
these drawings have numbered many hundreds. I have had access 
to and become familiar with the drawings of many other engineers, 
and have no difficulty in understanding a drawing prepared by “a 
good draughtsman who exercises ordinary care. 

Q. 6. Have you examined the drawing attached to patent No. 
187,100; and, if so, is it defective, and in what particular ? 

A. I have made such examination and found it somewhat de- 
fective, and I would here state it is a fault common to many 
draughtsmen that they are apt to omit lines where they should 
properly be inserted, and to insert lines where they should be 
omitted ; and, in my opinion, the drawing accompanying Clark’s 
patent No. 187,100 was made by a careless draughtsman ; and I 

think, from the reading of the specification, that he has in- 
162 _ serted the full outlines of the press upright, immediately above 

the upper “ rack C,” in Fig. 2, where they should have only 
been dotted, and I know that he has omitted to draw dotted lines 
through the bed B, rack C, pomace cheese, and the piece resting on 
the top of the “guide-frame,” where they should have been inserted 
to indicate the right-hand edge of the press upright where it stands 
behind the parts above named, and this omission is made more ap- 
parent by the fact that he has properly dotted the outline of the left- 
hand edge of said upright through the parts named. 

Q. 7. Have you examined the alterations to Fig. 1 of the drawing 
attached to an uncertified copy of patent No. 187,100, made in red 
lines by Mr. Selkirk and identified as Defendant’s Exhibit No. 1, of 
January 12, 1882? If so, state whether, in your opinion, the con- 
struction shown by such red-line alterations are justified by the de- 
scription contained in the specification of the patent or by anything 
formed in Fig. 2 of the drawing. 

A. Ihave made the examination referred to in the last question 
and find that the red-line alterations to Fig. 1 of the drawing therein 
referred to are in several respects unwarranted by anything con- 
tained either in the specification or drawing of patent No. 187,100. 

Q. 8. Will you enumerate the parts drawn in red lines in Defend- 
ant’s Exhibit No. 1, of January 12, 1882, wherein you find the alter- 
ations to the drawing unwarranted ? 


A. Beginning with the part marked with a red line, W, in Fig. 1 - 


of the altered drawing, the said part represents a cross-bar or beam 
that is extended to meet the two uprights of the press frame, while 
in Fig. 2 of the unaltered drawing there is nothing to indicate that 
the corresponding part shown in the section has any definite length. 
The drawing in that part cf Fig. 2 would as correctly represent a 
piece of any indefinite dimensions beyond the sectional line, or of 
a, piece only thick enough to be cut by asectional line. By the rules 
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of drawing, any part, howsoever thin, that can be cut by a sectional 
line may be properly shown by the diagonal section lines contained 
in that part of Fig. 2,,and consequently any dimensions 
163‘ that may be given to such a part, without further data, is a 
gratuitous and unwarranted assumption on the part of any 
person supplying such lacking dimensions. 

The part marked with a red line, Y, represents a beam, whose 
width is greater than its depth, resting on the upper edges of two 
opposite side pieces or “girts” of the “guide-frame.” The width 
given to that piece in the red-line alterations is unwarranted by any 
data contained in the unaltered drawing or in the specifications. ‘The 
corresponding piece shown In section in Fig. 2 could, with equal 
propriety, be shown as having a thickness (or width) of one-hun- 
dredth part of an inch less, if the dimensions would admit of the 
piece being cut by a sectional line. 

The pieces marked in red letter (V) have, for the reasons before 
given in this answer, widths given to them for which there is no 
warrant in the unaltered drawing and specification. oe 

Q. 10. Will the same criticisms ap be with equal force to the 
drawings shown in Defendant’s Exhibit- Nos. 2 and 3 of January 
12, 1882? 

A. Yes, sir. 

Q. 11. In your answer to question six you state that “it is a fault 
common to many draughtsmen that they are apt to omit lines where 
they should be properly inserted and to insert lines where they should 
be omitted.” Please state whether you have found such mistakes in 
the drawings shown in Defendant’s Exhibit- Nos. 1,2, and 3 of Jan- 
uary 12, 1882; and, if so, what do those mistakes consist in? 

A. In Defendant’s Exhibit- Nos. 1, 2, and 3 of January 12, 1882, 
I have discovered a number of mistakes of the nature referred to in 


. my answer to question six, and will specify those mistakes as fol- 


lows: 

In Exhibit No. 1 the red outlines in Fig. 1 representing the width 
and depth of the pieces marked in red letter R are all drawn in 
dotted raed whereas the parts of said pieces that are not hidden by 
the forelying parts should properly have their outlines shown by 
full lines. 

In the same figure the dotted outlines of the piece (R) on the left 

side of the “guide-frame” are not all carried back to their 
164 proper points; the line representing the furthermost edge of 
the said piece (R) terminates at the front side of the piece 
marked W, whereas the said line should be dotted into the last- 
named piece, so as to represent the said mage (R) as being properly 
connected with the rearmost girt (Z). In addition to the defects 
named the parts marked W and Z in the upper position of Fig. 1— 
in the upper portion of Fig. 1—in the upper portion of the drawing 
are so blurred and indefinite as to be not clearly distinguishable. 

In Exhibit No. 2 the outlines of the piece (R) at the right side of 
the “guide-frame” should be dotted through the upright on the 
right side of the press-frame, but in the drawing the said dotted line 
is omitted. Besides this the dotted outline representing the further- 
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most edge of the piece R, at the left side of the “ guide-frame,” is ex- 
tended beyond the point where it should properly terminate, and 
the outline for the furthermost edge of the bed of the press is 
omitted. 

In Exhibit No. 3, the outline representing the furthermost edge of 
the piece R, at the left side of the “guide-frame,” is extended beyond 
the point where it should properly terminate. 

Q. 12. Is the combination of elements that is claimed in Clark’s 
patent No. 187,100, in your opinion, an operative combination 
wherein there is co-operation of the several parts to produce final re- 
sult, or is it simply an aggregation of parts 1n which there is no co- 
action of the separate elements ? 

A. The combination claimed in patent No. 187,100 is, in my opin- 
ion, an operative combination, wherein there is co-operation of the 
several parts to produce a unitary result, and it differs from an ag- 
gregation of separate elements, wherein each element performs its 
own function unchanged and unaffected by the others. 

Q. 13. Please describe the functions of each of the elements of the 
combination claimed in patent No. 187,100 and the manner in which 
these several functions co-operate. 


Objected to as not in rebuttal. 


165 A. The “extended pomace rack ” forms a base for holding 

the “ guide-frame” while the cheese of pomace is being formed 
in said frame, ard its extension affords a support to the outer edges 
of the cheese, when, by reason of the applied pressure, the cheese is 
expanded sidewise in each direction beyond the size in which it was 
moulded by the “ guide-frame;” the “ guide-frame ” holds the 
“cloth ” in such manner that the cheeses will be formed of a uni- 
form size, and it regulates and determines the position of the cheese 
so that each one in a series of cheeses will lie directly over another 
and thereby produce an equal distribution of the pressure when the 
mass is subjected to the action of the cider press ; and the envelop- 
ing cloth is dependent upon the “ guide-frame ” and rack to sustain 
it while being filled with the pomace, and upon the extended por- 
tion of the rack to maintain it in an uninjured condition while it is 
being expanded sidewise by the applied pressure ; and it further de- 
pends upon the rack to effect a more perfect drainage for the cider 
after 1t oozes out through the pores of the cloth. 

Q. 14. If, instead of open racks, “scale-boards” or platforms com- 
posed of smooth boards closely joined and -secured together side by 
should be used between the layers of pomace, would such device 
perform the same function that the racks would ; and, if not, why 
not ? 


Objected to as not rebuttal. 


? 


A. Such scale-boards or platforms would not perform the same 
function that the racks would for the reason that such “ scale-boards ” 
being imperforate tne only outlet for the drainage of the cider would 
be through the pores of the cloth around the perimeter of the cheese ; 
the close contact of the smooth platforms with the upper and lower 
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surfaces of the cheese would prevent any drainage from those sur- 
faces. 

Q. 15. Would loose slats laid side by side between the layers of 
the pomace perform the same functions that extended racks do; and, 
if not, why not? 

Same objection. 


166 A. Loose slats laid in the same manner specified in the 
last question would not perform the same functions that the 
extended racks do, for the reason that they could not be placed to 
extend beyond the cheese at all four of its sides, and consequently 
where they were used two sides of an pee cheese would be left 
without any support from the slats. 
Q. 16. Do racks that are used inside of cribs to separate the layers 
of pomace perform the same functions that the extended racks shown 
and described in patent No. 187,100 do? 


Objected to as not rebuttal. oe 


A. Racks placed inside of cribs do not perform the same functions 
that are performed by the extended racks referred to, for the reason 
that they are not used for supporting a guide-frame while the cheese 
is being formed, and, as such racks have to be made smaller than the 
inner dimensions of the crib, so as to facilitate its introduction into 
and removal from the crib, they do not support the extreme outer 
sides of the cheese. 

Q. 17. Have you examined the model—Defendant’s Exhibit No. 
4—of January 12, 1882, and compared it with the drawings—De- 
fendant’s Exhibits Nos. 1, 2, and 3—of January 12, 1882? If so, 
state whether said model correctly represents the device shown in 


said drawings. 


A. I have made such an examination and comparison, and find 
that the model—Defendant’s Exhibit No. 4—of January 12, 1882, is 
not made in accordance with the drawings of Defendant’s Exhibits 
Nos. 1, 2, and 3. 

Q. 18. Have you recently made a search in the Patent Office at 
Washington for the model filed with the application on which 
patent No. 187,100 was granted to John Clark, of Pontiac, Mich., 
on the 6th day of February, 1877? If so, what was the result of the 
search ? 


Objected to as not rebuttal. 


A. On the fourth day of the current month I made such a search 
in the United States Patent Office at Washington, D. C., by exam- 
ining the models in the case devoted to models of machines for the 

manufacture of cider. After examining such models as were 
167 _ there in the case I was informed by the person in charge of 

the case in which such models were contained that the Clark 
model, for which I was searching, was destroyed by the fire that oc- 
curred at the Patent Office on the 24th of September, 1877. Con- 
sequently I was unable to find it. 

Q. 19. With the extended rack and the enveloped cheese ‘pomace, 
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described in patent No. 187,100, does the operation differ from that 
of a rack and enveloped cheese when used in combination with a 
crib formed of vertical slats with intervening spaces; and, if so, in 
what respect ? 

Same objection. 


A. There is a difference in the operation when the racks are used 
in such a crib, as the cheese expands by the applied pressure; the 
slack cloth around the edges will permit the cheese to bulge out into 
the openings between the vertical bars; and then, as the racks and 
cheese move downward under the effect of the applied pressure, the 
cloths are liable to become worn and torn; besides this, the slack of 
the enveloping cloths, caused by the reduction in the thickness of 
the cheese, will, by the downward movement of the cheeses, be carried 
into the clearances between the edges of the racks and the sides of 
the crib, and then, by reason of the cloths being doubled in the 
clearances referred to, these folds of cloth will impede the drainage 
of the cider. With the rack extended beyond the edges of the 
cheese these actions are not liable to occur. 


Cross-examination by Mr. Kine: 


Q. 20. Please examine Plaintiff’s Exhibit No. 9 and letters patent 
187,100, dated February 6, 1877, granted to John Clark for an im- 
provement in cheese form of cider press and see whether the Ex- 
hibit No. 9 corresponds to the drawing upon the copy letters 
patent? 

A. That is not correct—not according to the drawing; there is 
lacking in this model as it is arranged now the upper rack. 

Q. 21. That is Exhibit No. 9 (putting another rack in)? 

A. [ would say now if the cloth was filled with pomace, as 
168 represented in this drawing, I think it does correctly represent, 
taken in connection with the specification. 

Q. 22. Is there anything to indicate in those drawings the forma- 
tion of the form marked “F?” 

A. There is nothing in the drawing considered in itself to indi- 
cate it. 

Q. 23. Look at Defendant’s Exhibit No. 21, of January 12, 1882, 
under figure 2, and state whether this is a space between the up- 
rights marked “ZZ” and upon theline “Z PP Z,” or whether it te 
represent a solid piece of material of any description ? 


_ Objected to on the ground it has reference to Mr. Selkirk’s draw- 
ing and lettering instead of the Clark patent. 


A. It might probably represent either. 

Q. 24. Is that the whole answer? 

A. Yes. 

Q. 25. From the specification, taken in connection with the draw- 
ing, what should it indicate? 

A. In my opinion it indicates that there is a side girt there from 
the description of the operation in forming the cheese. 

Q. 26. Is figure No. 2 of Defendant’s Exhibit No. 1, of January 12, 
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1882, with the exception of the red lines and red letters, the same as 
figure No. 2 of letters patent 187,100, granted to John Clark for an 
improvement of cheese form 1n cider presses ? 

A. With the exception of the red lines and red letters it is the 
same. 

Q. 27. Is Defendant’s Exhibit No. 1, of January 12,1872, an exact 
copy, with the exception of the red lines and red letters, of the patent 
last named, 187,100 ? 

A. With the exception of the red lines and the red letters it is the 
drawing attached to that patent. 

Q. 28. A space in drawing is usually designated in what way where 
a space is included between certain lines? 

A. A space indicated ? 

Q. 29. Yes. 

A. A space is indicated usually by the omission of anything. 

Q. 30. Why would one read the drawing figure 2, in letters pat- 
ent 187,100, by a board or a continuous piece of wood between the 
lines or upon the space just asked (“ZP PZ”) in Defendant's Exhibit 
No. 1, of January 12, 1882? 

A. One would read that way to make it appear consistent with the 

specifications of the patent. 
169 Q. 31. Is it customary to dot the lines which are not seen, 
and which indicate that something was behind that which 
was concealed of wood or other structure in a drawing ? 

A. I€ is customary, but it is sometimes omitted by careless 
draughtsmen. 

Q. 32. Are the lines indicating the upright in the center of Fig. 
2, which I now designate, and which are marked “ P P” in Defend- 
ant’s Exhibit No. 1, of January 12, 1882, dotted or full lines? 

A. They are full lines, but the draughtsman has also omitted to 
dot the outlines below that point. : 

Q. 33. The draughtsman has dotted the continuous line “PP” 
below the rack “C,” has he not, in the drawing Fig. 2 of letters 
patent 187,100? 

A. He has at one side of the upright, and omitted it at the other 
side. 

Q. 34. Then, having made a dotted line of one part and a full 
line at the other, would it not indicate it was the intention of the 
draughtsman to make the line “P P” a full line in the space “ Z 
P PZ?” 

A. Not of necessity. | 

Q. 35. If it was the intention to have no space upon the line 
“Z PP Z,” then the proper drawing would have been to have dot- | 
ted the line “ P P?” 

A. If the drawing had been properly made, yes. 

Q. 36. If it was the intention ? 

A. If it was the intention and the drawing was properly made, 
the line should have been dotted. 

Q. 37. There is nothing in the patent by itself, a description of 
any sort, which would positively show that there was a complete 
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board, or any substance of any description, on the line “ Z P P Z,” 


is there? 
A. Nothing beyond the mode of operation in forming the cheese 


of pomace. 

Q. 38. Could not a pomace be laid up by Defendant’s Exhibit No. 
4,of January 12, 1882? 

A. In my opinion, no, sir. 

Q. 39. You have never been accustomed to laying up pomace, or 
putting up cheese in cider presses or any other press ? 

A. No, sir. 

Q. 40. Then the statement you make—it could not be 
170 done—is made from general observation and not experience ? 

A. From my knowledge of mechanics. I will modify that 
answer by saying they could not lay up acheese and produce the 
effect stated in the specification. 

Q. 41. It might possibly be made? 

A. A cheese could be laid up of unequal thickness, but they 
couldn’t lay up a cheese of equal thickness with a structure of that 
kind. 

. 42. Drawings are absolutely necessary in making application to 
the United States Patent Commissioner for a patent upon any de- 


vice, are they not ? 
Objected to as a matter of law. 


A. They are. 

Q. 43. And the drawings, in a measure, govern the office in con- 
sidering the application, and are made a part of the letters patent ? 

A. Drawings are not always conclusive; they do measurably 
govern, especially under the old practice before March, 1881. When 
models were furnished the models themselves were taken into ac- 
count, as well as the drawings, and in applying for reissues any- 
thing that was shown in the model could be introduced into a re- 
issue. 

Q. 44. Have or have not applications been denied because the 
drawings did not set forth the applications in accordance with the 
model itself? 

A. Not to my knowledge; never in the course of my practice. 

Q. 45. Have not drawings been rejected by the Patent Office be- 
cause they did not develop the model itself? 

A. Not to my knowledge. 

Q. 46. What is intended by the dotted lines in “D”—the horizon- 
tal dotted line in “ D” of Complainant's Exhibit Letters Patent 187,100, 
granted to John Clark ? 

A. There is nothing by which I am able to determine what that 
line means; nothing in the drawings or specifications. It might 
mean something attached to the frame, or it might mean something 
— to the side of this piece here ; I have no means of knowing 
that. 

Q. 47. Might it not indicate that a strip of wood had been 
171 _—inailed to the upright immediately between “C” and “D” and 
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near the extreme end of “C” and “D,” the lower line of which strip 
was on a line parallel with the lower line “ D?” 

A. It might or it might not; there is nothing to determine the 
location, whether that means a strip or whether the whole frame is 
covered up. 

Q. 48. ff the specifications were not before you and the drawing 
there, what would you say as to that—that it indicated something 
beyond the line of “ D” which was to be indicated by a dotted line? 

A. It would indicate something was there, but what it would be I 
could not determine. 

Q. 49. But something was behind that? 

A. Something was behind that, and it might just as well represent 

. s something that was beyond the upright, beyond this upright of the 
oress. 
’ Q. 50. And beyond figure “ D ” as well? 

A. And beyond the figure “ D” as well; might be entirely outside 

of the press. 
~ Q.51. From all that is indicated in the two drawings, figure 1 
q and figure 2, “D” might be one solid — of timber, might it not? 
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A. It might be a solid piece of timber and might be the follower 
of a press, or anything; might cover the whole space between the 
uprights of the press, or it might be simply the thickness of a sheet 

) of paper, so long as it could be cut by a sectional line. 

gee é 52. In making a pressure, in putting vour cloths in and after 
taking off your form, don’t the edges of the cloth “ E” extend beyond 
the rack “ C” when the pressure is applied? : 

A. I think not from the operation I have seen in this press. 

Q. 53. Is there anything to indicate in these letters patent whether 
they extend beyond or do not extend beyond the edges of the rack 

| “C” when pressure is applied ? | 
A. Nothing to indicate it in the patent itself. 

Q. 54. Then the edges of the cloth “E” may extend beyond the 
rack “C?” 

A. When pressure is applied, it may, if the extension is not 
carried to a sufficient distance. 

Q. 55. The use of the forms, then, is temporary only, and 
172 that is to hold the cloth while the pomace is being filled ? 
| A. And to form the cheese and to regulate position of the 
cheese in the mass. | 

Q. 56. After the form has been removed there is nothing there to 
support the cloth in any way so as to make it strictly conform to 
the forms which it occupied when the form was placed upon the 
rack ? 

A. Nothing only the drawing over the ends of the cloth on the 
cheese and the resistance produced by the cloths lying upon the 

mace. 

Q. 57. Is there anything in letters patent which would indicate 
how many racks or forms must be placed upon the lower structure 
or base and above it, the base “B” and above it, in order to make a 

| cheese ? 
| A. There is only one rack required to make a single cheese. 
~ 17—58 | 
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Q. 58. By the patent itself? 
A. Yes; but it speaks of building them up In mass. 

Q. 59. There is nothing to indicate how many ought to be built 
up? 
A. No, sir; that is optional with those using the press. 

Q. 60. The larger number of layers the greater pressure will be 
exerted upon the lower layer? 

A. Not of necessity. 

Q. 61. According to weight? 

A. The only increase of pressure would be due to the weight, and 
that would be trifling in comparison with the pressure applied. 

Q. 62. Then the cloth at the bottom would necessarily expand 
more or give way more than the cloths of the upper layers by reason 
of this additional weight ? 

A. I don’t think the additional weight would produce any further 
extension; I don’t think it is sufficient to produce an additional ex- 
tension of the cloth latterly. 

Q. 63. There must be more weight the larger number of layers 
there are. 

A. Oh, yes; but I say the additional weight is insufficient to pro- 
duce any perceptible extension of the lower layer beyond those of 
the upper layers. 

Q. 64. There would be more extension, as matter of course, whether 
small or great? 

A. I don’t think the difference could be detected. 
173 Q. 65. You have never measured any of these cheese after 
they were laid up? 

A. No; it is simply a matter of opinion based upon my expe- 
rience. : 

Q. 66. Wouldn’t scale boards in which grooves had been cut an- 
swer the same purpose as a rack made of slats joined together ? 

A. Not entirely. 

Q. 67. Why? 


Objected to on the ground there is no scale board with grooves in 
offered in evidence, or any testimony given in reference to it. 


A. It wouldn’t produce the same effect, for the’ reason that with 
scale boards there would be no opening between the transverse cleats 
at the bottom; no chance for drainage under the scale boards as 
there is the rack. 

Q. 68. Have you not seen racks, or what might be termed racks, 
scale boards with grooves cut lengthwise in them ? 

A. I never have. 

Q. 69. In pressing any material ? 


Objected to as indefinite, irrelevant, and immaterial. 


Q. 70. In answer to question 15 you stated, “ Loose slats laid in the 
manner specified in the last question woald not perform the same 
functions that the extended racks do.” You had reference in your 
answer to that question merely to the fact that the slats must be laid 
one way, I presume. Am I correct? 

A. Yes, sir. 
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Q. 71. If slats had been laid crossways of each other and extended 
beyond the rack or form it would have answered the same purpose 
as the rack now in question ? 


Objected to on the ground there is no evidence of slats being used 
In that way. 


A. It would, with the single exception that it would fail to sup- 
port the corners of the cheese—the four corners of the cheese ; they 
couldn’t be carried out so the slats would support the four corner 
of the cheese. : 

Q. 72. Wouldn’t slats laid in the same manner as the slats are 
in Exhibit No. 9 of plaintiff and unfastened operate in the same 
manner that this rack now shown you, Exhibit No. 9, of plaintiff’s 
would? : 

A. I don’t think it would be possible to lay slats in that manner 

upon a layer of pomiace. 
174 Q. 73. If it could be shown it was practical, would it not 
operate in the same way ? 

A. If it could be shown it Was practicable, yes; but the slats 
couldn’t be laid out to the extreme edge of the cheese, and conse- 
quently at the corners where they extended as the cheese extended 
there would be no support in this notched corner. 

Q. 74. Is there any notch at the corner of this? 

A. No, but they would be so produced by loose slats. 

Q. 75. If you laid four slats down on the base and put the slats on 
the upper part of this Exhibit No. 9, would they not operate as well 
if they were loose as if they were nailed together, as in this exhibit? 

A. They couldn’t be extended beyond the cheese pomace. 

Q. 76. Why not? 

A. Because there would be nothing to sustain them—the cheese 
pomace before it was compressed. There would be nothing to sup- 
port these outer slats at the extreme edge of the cheese; nothing to 
hold them there; consequently they would have to be laid in from 
the edge, and if you were going to extend the slats out beyond the 
edge they would have to leave a notch at the corners. 

Q. 77. Have you not already testified that — the patent itself the 
pomace must not be laid out to the edge of the rack ? 

A. No; I have not testified to that—that the pomace must be laid 
out to the edge of the rack. It won’t be laid to the edge of the rack 
by the use of that form, but without the use of a form. 

Q. 78. The loose slats made in the sane manner of Plaintiff’s 
Exhibit No. 9 would perform the same purpose in holding up the 
form ? 

A. Yes; would hold un the form, and as the cheese expanded it 
would extend over. : 

Q. 79. By the specifications contained in letters patent 187,100 
and the model, Plaintiff’s Exhibit No. 9, the pomace does not ex- 
tend to the edge of the rack by reason of the form having been 
placed there to make a layer? 
A. It does not extend there. 
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Q. 80. Please state the difference that you find between the De 
fendant’s Exhibit No. 4, of January 12, 1882, and the draw- 
175 ing, Defendant’s Exhibits Nos. 1,2, and 3, of January 12, 1882. 
A. In Defendant’s Exhibit- No-. 1, 2, and 3 these pieces are 
represented as being placed on the upper edges of the girts ; in the 
drawings they are represented so, while here they are let in flush ; 
in Exhibit No. 2 there is a further difference of having a beam 
placed across here in the drawing in the centre ; across these girts. 

Q. 81. Those are the only differences you notice ? 

A. Those are the only differences I note. 

Q. 82. Then thestrict difference between this model, irrespective of 
the piece of board or wood (Y) in these figures, is that this side piece 
(Y) 1s placed upon and not flush with the upper edge of the side piece 
(Z)? 


A. Yes, sir. : 

Q. 83. At whose request did you make an examination at the 
Patent Office for the model filed with the application upon which 
the letters patent 187,100 were based ? 

A. I didn’t make it atanybody’s request ; it was after I was retained 
in this case and I wanted to satisfy myself if possible on the con- 
struction of the model ; I was in Washington on other business and 
had a little spare time, and I went up there in the model room to 
make that examination for my own satisfaction. 


Redirect examination : 


Q. 84. In your answers what you have called a cheese you mean 
a single layer of the mass ? 

A. Certainly, sir. 

Q. 85. Do I understand you to say that, since the models are no 


longer required at the Patent Office at Washington, patents have 


been rejected because of imperfect drawings ? 

A. Not to my knowledge. 

Q. 86. Not even since the models are rejected ? 

A. No, sir. I would state that since they ordered not requiring 
models it has required a greater care in preparing drawings; it 
necessitates a greater care in preparing drawings because they have 
not models to refer to. I will modify the question to this extent, to 
say I have known of instances where an invention not having been 
understood from the drawing they required models to understand 
it properly. 


Recess. 


176 Afternoon session. 


Counsel for complainant offered in evidence the illustrated cata- 
logue of the Boomer & Boschert Press for 1873, Syracuse, N. Y., ac- 
cording to stipulation, especially page 37, two diagrams on the page, 
commencing with the article “ Laying up the Cheese.” 

We favor the log-house crib illustrated by the above cut. It is 
made of good two-inch plank, five inches wide, of length suited to 
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the size of the press. The sticks or rails should be notched so as to 
leave them half an inch apart. 

For our No. 2 press the crib should be four feet by five inside and 
have nine or ten rails on a side. 

A number of racks are used (see Fig. 3), made of strips three- 
fourths inch thick by two inches wide, placed one-fourth inch apart. 
The outside strips should be one-fourth inches thick, beveled toward 
the inside to three-fourths inch. Strips one-half inch by three 
inches (beveled) are placed across each end and secured with copper 
nails. Sometimes a third piece is required across the middle. These 
racks should just fit the crib, and pressing cloths of the same size 
[should] be provided. 

In laying up the cheese, first build up the crib five rails high, put 
a rack on the bottom and cover it with a cloth, and then put a cloth 
on each side of the crib to serve as lining; then put on a layer of 
pomace about five inches thick, then a cloth, and alternate with 
rack, cloth, pomace, cloth, cloth, etc., until the crib is filled, laying 
up the rails as it becomes necessary. ., _ 

Marked “U.S. C. C., N. D.S. of N. Y.. The Clark Pomace Holder 
Co. against William H. Ferguson. Complainant’s Exhibit No. 12. 
October 28, 1882. J. M. R.” 

Also The Boomer and Boschert Press, published at Syracuse, N. Y., 
September, 1874, the same having been introduced by defendant 
heretofore. 

Marked “ U.S.C. C., N. D.S. N. Y. The Clark Pomace Holder 
Co. against William H. Ferguson. Complainant’s Exhibit No. 13. 

October 28, 1882. J. M. R.” 
177 Also the circular entitled “ Boomer and Boschert Cider and 
Wine Press.” Manufactory and home office, Syracuse, N. Y. 
New York city office, No. 26 Beekman street. Marked “U.S.C. C., 
N. D.S. N.Y. The Clark Pomace Holder Co. against William H. 
Ferguson. Complainant’s Exhibit No. 14, October 28, 1882. J. M. 
R 9 


Objected to on the ground there is no date on it to show when it 
was published. 


Also the circular having on its title page “Boomer & Boschert 
Cider and Wine Press. Factory and home office, Syracuse, N. Y.; 
especially page 10, under the heading “ Racks and Cloths: ” 

“The introduction of racks, forming artificiai channels for the 
cider to escape, is of comparative recent date. The use of cloths in 
connection with the racks came still later, but is now well under- 
stood by most cider makers. This does away with the use of straw 
entirely, getting rid of much of the litter and uncleanness so often _ 
incident to a cider mill, also leaving the dry pomace in a better shape 
for handling, which may be done with a scoop shovel with the same 
facility as grain. The racks are made of, basswood strips one-half 
inch thick by three-quarter inch wide, placed one-quarter inch apart, 
with a strip one-quarter inch wide nailed across each end. The 
forms rae: be made by nailing boards one inch thick and three 
and one-half or four inches wide together in the form of the sides 
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of a box. To stiffen and guide against, nail a board upon each end, 
as shown in the cut.” 

Counsel for complainant states he cannot find a catalogue for the 
year 1877 or 1879, but, if subsequently found, will be produced. 
Marked “U.S.C. C., N. D.S. N. Y. The Clark Pomace Holder Co. 
against William H. Ferguson. Complainant’s Exhibit No. 15, Octo- 
ber 28, 1882. J. M. R.” | 

Also the circular with the title page, “‘Boome- & Boschert Cider 
and Wine Press. Factory and home office at Syracuse, N. Y. 1878; 
especialiy on page 10, commencing in the centre of the page, under 
the heading of “ Patent Covering the Right to Use Racks and Cloths.” 


178 Objected to as immaterial and irrelevant, and proving some- 
thing since the date of the alleged patent itself. 


“We have, for two years past, reeommended and sold with our 
yresses the improved method of manufacturing by racks and cloths. 
Vast fall we were served with a notice by Mr. John Clark, of Pontiac, 
Mich., that he had obtained a patent upon this rack and cloth sys- 
tem. 

“ Believing this to be a very important improvement in the man- 
ufacture of cider, and after a thorough investigation as to the validity 
of his patent, we,have made arrangements by which we are to con- 
tinue to furnish them with our press and protect our customers in 
their use. And although we are compelled to pay a royalty for every 
press sold vet we have concluded to make no additional charge for 
our press, which carries with it this right. 

“We have also arranged with the owners of the patent that all 
presses heretofore manufactured by us shall be allowed to use such 
patent without molestation or payment of royalty from and after 
this date. 

“Therefore, every press, or set of press-irons, sold by the Boomer 
& Boschert Press Co. carries with it the right to use the Clark patent.” 


Copy of notice from patentee, recently issued : 


“ All parties using, without authority, the system of manufactur- 
ing cider with racks and cloths, as patented by me March 3d, 1874, 
and Feb. 6th, 1877, which patent covers both the stiff and pliable 
rack, are hereby warned that these patents will be rigidly maintained. 
This does not apply to those using presses manufactured by the 
Boomer & Boschert Co. of Syracuse, N. Y.; that company, having 
settled for the past, now pay royalty on all presses sent out. 

“JOHN CLARK, 
“ Pontiac, Mich. 


- S ——— may be obtained by addressing C. G. Hampton, Detroit, 
fich.” 


Further objected to on the ground it is not rebuttal. 


Marked “U.S. C.C., N. D.S. N.Y. The Clark Pomace Holder 
Co. against William H. Ferguson. Complainant’s Exhibit No. 16, 


October 28, 1882. J. M. R.” 
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179 Also circular having on the title page “ Boomer & Boschert 
Press Co.’s Cider and Wine Press. Factory and home office 


at Syracuse, N. Y. 1880.” 
Same objection, and as irrelevant, immaterial, and not rebuttal. 


Marked “U. S. C.C..N. D. S. N. Y. The Clark Pomace Holder 
Co. against William H. Furguson. Complainant’s Exhibit No. 17, 


October 28, 1882. J. M. R.” 
Also circular entitled “The Boomer & Boschert Cider and Wine 


Press. Factory and home office at Syracuse, N. Y. 1881.” 


Same objection. 


Marked “ U.S. C.C., N. D.S. N. Y. The Clark Pomace Holder 
Co. against William H. Furguson. Complainant’s Exhibit No. 18, 
October 28,1882. J. M. R.” 

Also the circular entitled “The Boomer & Boschert Cider and 
Wine Press. Factory and home office of the Boomer & Boschert 
Press Co., Syracuse N. Y. 1882.” + 


Same objection. 


Marked “ U.S. C.C.,N. D.S. N. Y. The Clark Pomace Holder 
Co. against William H. Furguson. Complainant’s Exhibit No. 19, 
October 28, 1882. J. M. R.” 


Counsel for the complainant states that he will identify these ex- 
hibits as the annual circulars of the Boomer & Boschert Press Co. 


hereafter. 


BENJAMIN H. Knapp, being duly sworn in behalf of the complain- 
ant, testified as follows: 


Examined by Mr. Warp: 


Q. 1. State you age, residence, and occupation. 

A. I am sixty years old the 5th day of last February ; I reside in 
Charlton village, Saratoga county ; occupation, butchering, cultivat- 
ing some land, and practicing in justices’ court; formerly was a 
wagon maker. 

Q. 2. How far do you reside from George C. Valentine? 

A. I should think it was less than two miles. 

Q. 3. How long have you known George C. Valentine ? 
180 A. I can’t say asto that. I moved there thirty-three years 
ago last spring; I moved there in 1849, and the family was 
living on the Valentine place, and there was a family of children 
there ; I guess he was born there. I have known him ever since a 
child. There was quite a family of them. 

Q. 4. Did you havea conversation with Mr. Valentine a short time 
ago in reference to his using racks and cloths of an alleged infringe- 
ment on a patent? 

A. I had a conversation with him last 


Mr. Kina: Fall of 1881 ? 
A. Yes, sir. 
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Q. 5. State the substance of the conversation in reference to racks 


and cloths. 
A. I stopped in his mill and he was laying up a cheese 


Defendant’s counsel moved to strike out the testimony as irrele- 
vant and not responsive to the question. 


The Witness: He said he was using racks and cloths and used 
them for some time, and they were around and claimed a royalty. 
There was law about it, as I understood. He said he had used the 
cloths; said he had used them some time. 

Mr. Kino: Use the words he used. - 

A. I will give it as near asI can. I may not give it word for 
word, but I will give the substance. 

Mr. Kina: You are testifying to certain things, and I want you to 
testify to them correctly. 

The Witness: He said he had used it some time in this present 
shape. He experimented two or three years with loose slats and one 
thing and another before he perfected that, and he had been using 
that some time. 


Q. 6. You resided in Charlton during the years 1871, 1872, and 
1873, did you not? | 

A. Yes, sir. 

Q. 7. Did you hear any rumor of George C. Valentine using any 
racks or cloths or any new improvement in making cider during 
that time ? 

Objected to as immaterial. 


A. No; I heard nothing about it in 1871 or 1872 or 1873. 
Q. 8. Did you have any occasion in 1874, in the early part 
181 of the fall, to visit many places in the county of Saratoga ? 
And, if so, state what your experience was at that time. 


Objected to as immaterial, irrelevant, and incompetent. 


A. I was traveling in the fall of .1874, in October, eleven or thir- 
teen days around the assembly district, in every election district 
in it. 

Q. 10. During that time did you sce or hear of Valentine using 
racks or cloths ? 


Objected to as immaterial. 


A. I did not; I don’t think in my traveling I was in but one 
cider mill; I was into — one, two, or three times. 

Q. 11. Whose was that ? 

A. Chambers’. 

Q. 12. Did you see what he was using in making cider? 


Objected to as immaterial. 

A. Yes, sir. 

Q. 138. What was it? 

A. When I was there he was using straw. 


Q. 14. What object did you have in visiting these places at that 
time? 
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A. I was running for member of assembly. 
Objected to as immaterial. 


The Witness: I was around looking 

Q. 15. You have been employed by the complainants in this case 
to see if you could find any evidence as to whether or not George C. 
Valentine was using these racks and cloths in making cider prior to 
September 11, 1874, have you not? 

A. Yes, sir. 

Q. 16. State what experience you have had in looking for such 
testimony. 


Objected to as immaterial and incompetent. 
A. I couldn’t find any one 


Mr. Kine: That is not the thing you are asked. If you want 
this witness to swear to an untruth examine him in this way. 

The Witness: Experience? 

Mr. Kina: Yes. : pet 

The Witness: My experience was that I tried first to find one 
that worked for him. 

Mr. Kina: Is that your experience ? 

A. Part of it. 
182 Mr. K1nc: That is experience? 

A. I don’t know whether it is experience or not. I under- 
stand by experience what I learn. 

Mr. Kina: Keep what you understand to yourself, but Just answer 
the question. 

A. That is what I mean when I answer the question. 

Q. 17. Go on and state what experience you have. 

A. As I said, I found that some that I was informed had worked 
there was dead. A man by the name of Witbeck, said to have 
worked there in 1872 and 1873, died with the consumption, and 
some others that lived close by, very near by, that were in the habit 
of being in the mill, a man by the name of Van Vranken, Rooney, 
a son of a man that lived there close by, was dead. One died two 
years ago and one died last fall, and Rooney dropped down in the 
field. I heard Van Vorst’s son worked there, and he died in Mich- 
igan this summer, and some one told me an Irishman was there 
somewhere about those times, and he was dead; and looking for 
those that worked there, young James Reily—I was told he was to 
work there either thirteen or fourteen years ago, and he died at 
Utica with consumption ; and, come to look around, I could get 
track’ of no one that worked there. I was unable to find any one 
that knew of his using them before 1874 ; — was the earliest I could 
find anybody that recollected of seeing them. The first one that I 
could strike that was present in the mill and saw it was in 1874. 


Cross-examination by Mr. Kine: 


Q. 18. What time in the fall of 1881 was it you had this conversa- 
tion with Valentine? 
A. When he was making cider. 
18—58 
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Q. 19. What time in the fall? 

A. I can’t tell exactly, but it was, I should think, the latter part 
of October or first of November. I was getting a load of sand. 

Q. 20. Did he say during that conversation when he experi- 
mented ? | 
3 A. Good while ago, before it was patented. 
183 Q. 21. Did he say how long he had used racks and cloths ? 

A. I don’t think he did. 

Q. 22. When you were around electioneering in 1874, what were 
you electioneering for? 

A. I was running for member of Assembly. 

Q. 23. You were looking out for your interests for member of 
Assembly ? , 

A. Yes, sir. 

Q. 24. You were not at that time considering about anybody else’s 
business—cider making or anything else ? 

A. No, sir. 

Q. 25. You were not especially enquiring among the neighbors as 
to what George C. Valentine done in reference to making cider? 

A. No; I was in Chambers’ mill to see him about election ; to get 


me votes. 
Q. 26. You didn’t bother about cider making at that time? 


A. No. 

Q. 27. If there had been any rumors you probably would not have 
heard about it? 

A. Oh, yes; I hear a great deal about cider making. 

Q. 28. While you were electioneering? 

A. While you are around electioneering you hear something 
about cider making. 

Q. 29. I thought you went especially about getting votes ? 

A. Some others would take something else; that is, some of them ; 
that was my business. 

Q. 30. You can’t swear that George C. Valentine did not use racks, 
forms, and cloths before 1874? 

A. No, sir. 

Q. 31. Only you didn’t happen to hear of it? 

A. I never heard anything about it. 

Q. 32. By whom were you employed to get this testimony ? 

A. Mr. Ward. | 

Q. 33. The attorney for the plaintiff in this case ? 

A. I understood he was. 

Q. 34. What have you been receiving for that work ? 

A. The recompense ? 


Q. 35. Yes. 
A. $50. 
184 Q. 36. What have you been receiving to be a witness in this 
case ? 


A. Not anything; I came here and he said he wanted to swear 


me. 
Q. 37. You have been in attendance here before? 
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A. I was down the 8th and 9th of September—yes, I have been 
here before. 

Q. 38. For all you know George C. Valentine may have been 
using racks, forms, and cloths in the business of cider making before 
1874? 

A. For all I saw. 

Q. 39. From all you heard ? . 

A. From what I heard he had not. 

Q. 40. Who told you? 

A. John Chambers told me; he told me George Valentine had 
been using them a couple of years, and he told me Hoyt was using 
them and Seeley; he told me that in 1876, I think; I was in his 
mill and saw the cloths, and that was the first I ever saw the cloths 
in his mill. : 

Q. 41. In Chambers’ mill ? 

A. Yes, sir; I was going by, and the pomace looked like pomace 
I threw out of a sack. I was down on justices of the peace busi- 
ness. -° 
Q. 42. What do you say Chambers told you at that time? 

A. We were talking about this matter, and he said Valentine used 
it a couple of years or so, and Hoyt used it. 

Q. 43. And he had used it a couple of years before 1876, Cham- 
bers told you? 

A. I think I understood him he had used it a couple of ‘years ; 
Seeley had used it at Burnt Hills, and Hoyt was using it. 

Q. 44. How long had Seeley been using it? 

A. I understood about the saine length of time. 

Q. 45. Who else? 

A. Leander Hoyt, living in the same neighborhood, off south 
about a mile and a half. 

Q. 46. He used it two years before 1876? 

A. No, sir; he was using it that season. 

Q. 47. [Did] Chambers tell you how long he had been using it? 

A. I understood him that was the first season. 

Q. 48. Did he tell you where he had learned it? 

A. When he spoke about that I asked him if he was using that, 
and he told me who was using it. 3 

Q. 49. Did he tell you how he found out all about it? 
185 A. I don’t think he did; he said they were trying to use 
it, and, as I understood him, he laid aside his crib and had 
to come back to the crib, and it worked well, and I think he has 
worked it ever since. 

Q. 50. You don’t know anything about his using anything else 
since then ? . 

= No, I don’t know of his using-anything but the cloths and the 
crib. 

Q. 51. What is your business as a rule—sort of a detective ? 

A. No, sir. 

Q. oo Have you been accustomed to being employed as detective 
or spy / 

A. No, sir. 
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Q. 53. Haven’t you been employed by anybody to find out crim- 
inals or look up evidence of this description ? 

A. No, sir; my business has been in justices court. 

Q. 54. Yes or no? 

A. Employed as a detective? 

Q: 55. Yes. 

A. No, sir; I wrote to Mr. Ward when he wrote to me, if it was 
legitimate business I would do it, and Chambers was the first man 
that I spoke to; I don’t remember ever being employed as a detec- 
tive. 

Q. 55. Haven’t you been accustomed to hunt up criminals? 


Objected to as irrelevant and immaterial. 


A. My business has been to a great extent, not so much lately, 
when a man had anything stolen he came to me and employed me 
to look into the matter; I have practiced a good deal on that and 
took a regular fee for it; prosecuted it. 

Q. 57. You are here a voluntary witness to-day ? 

A. No, sir; I wrote toMr. Ward Monday he had better come up 
and subpoena the witnesses; I went to Galway and got home Thurs- 
day morning, and there was a letter there he wished I could get the 
witnesses and come down. . 

Q. 58. You say you have not been paid for your testimony for 
to-day ? 

A. No, sir. 

Q. 59. Then you are a voluntary witness ? 

A. Very well, if that makes me a voluntary witness ; he called me 
on the stand. 

Q. 60. You hadn’t any other business here ? 

A. Than to swear? 
186 Q. 61. Yes. 
A. Yes, sir. 

Q. 62. What? 

A. He said he wanted to see me. 

Q. 63. Has he paid you any witness fee to-day ? 

A. No, sir; -or subpcenaed me. 

Q. 64. All the money you have got out of this thing was what you 
reaped as a spy and detective? 

A. I don’t say that by considerable ; there was no spy about it. 
I went to Chambers and told him to tell me a man that knew that 
fact and I would subpeena him. 
 Q. 65. You got fifty dollars to testify here to-day what Chambers 
told you? : 

A. No, sir. 

Q. 66. What did you get fifty dollars for ? 

A. For looking around to see if I could find the men who knew 
when they used this press first. 

Q. 67. If you were going to employ a man to do that same sort of 
business, what would you call him ? 


Objected to as irrelevant and immaterial. 


9 
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A. I should not call him a spy or detective. 

Q. 68. What would you call him ? | 

A. I should call [him] a man that I had employed to find who 
had knowledge of certain facts—a man whom I had employed to get 
knowledge of certain facts. 

Q. 69. What are those people usually called ? 

A. I can’t tell you. 

Q. 70. If you were in the army and wanted to get things on the 
other side, what would they call you? 

A. I don’t understand I was employed to pick up evidence on one 
side; I was to find men who were acquainted with the facts. If I 
could find men that knew they used it before, they wanted to know 
it. | 
Q. 71. It is natural for a man to want to know something against 
himself? 

A. Wanted to know if there was anything against it, then they 
would know; I don’t know what is natural. 

Q. 72. Tell us what you got fifty dollars for. 


Objected to as having been already answered. pet 

A. I will, sir; I got the fifty dollars for going to see Kingsley, for 

going to see Arnold, for seeing Hoyt, for seeing Chambers, 

187 for seeing Harvey, for seeing Collins, for seeing William Bar- 

rett, for seeing James Kernan, seeing David Wickes, Joseph 
Maxwell, Mr. Brewster, Mr. Alexander, and a great many others. 

Q. 73. Who are all these people you are testifying about that you . 
were employed to go and see? 

A. Kingsley is a man that moved onto a farm in 1874 adjoining 
the farm that Valentine owned, about half a mile north, to see what 
he knew about that; he told me what he knew about it. Arnold, 
living east of it, moved on that farm, he said, in 1874, and sold his 
place there. I spoke to Mr. Maxwell; he is living about a mileand 
a half from the village, the other side of Chambers’; Mr. Wickes was 
living up north of the village about a mile. 

Q. 74. What did you go and see these people for? What were you 
employed to go and see these people for? 

A. To see if they knew when he first commenced using these arti- 
cles. 

Q. 75. How many of these people did you see that knew of his 
using these before 1874? 

A. I didn’t find any. 

Q. 76. Did you see all these people you have named? 

A. Kingsley and Arnold, living east of him; Maxwell, Wickes—— 

Q. 77. Tell us what Andrew Kingsley told you. 

A. I asked him when he first commenced using, and he said he 


didn’t know, but he rather thought it was the first year he moved 


or the year after. 
Q. 78. What time did he move there? 
A. He said he moved there in the spring of 1874. 
Q. 79. Kings'ey said it was 1874 he used it? 
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A. That was his opinion, but whether he used it before he couldn’t 
tell. 

Q. 80. What was the next man ? 

A. Arnold told me the same. 

Q. 81. The next man, who was it? 

A. The next man was Maxwell, touching Chambers; I asked him 
how long he thought Chambers used it; he said he thought he used 
it for four or five years; Wickes thought he used it four or five 

years. 
188 Q. 82. In regard to Chambers ? 
A. Yes, sir. 
Q. 83. They didn’t sav anything about George C. Valentine ? 
A. I don’t know whether I[ said to them anything about it. This 
was in another neighborhood, the mill close by, and I saw Frank 
Ashdown and talked with him about it and Mr. William Taylor. 
Q. 84. What did Ashdown say ? 
A. He is a brother-in-law of Hoyt. 
Q. 85. What did he say about Valentine using it ? 
A. He said he was there and saw him using it, but to save his 
life he couldn’t say when it was. It was before he quit manufactur- 
ing, right in the neighborhood that his brother.in-law wanted he 
should use cloths, and he went there and picked up the pomace,and 
he thought he could get more juice than he got out of his. He said 
another time he wanted he should go there, and he went there and 
tried it again, and he still made that fall. That was in 1875, the 
last fall he made there, and Hoyt told him if he ever manufactured 
he should use racks and cloths. 
Q. 86. When was the first time he went there ? 
A. He said he couldn’t tell ; not exactly. 
Q. 87. The last time was in 1875? 
A. He thought the last time he went there was the last time he 
made cider. 
ee 88. He didn’t tell you how many years he made cider before 
that? 
A. He had been making there for some time. He said he couldn’t 
fix the dates; those were his impressions. He left the mill and 
Hoyt commenced, and he said Hoyt used the cloths, and Hoyt told 
me the racks and cloths he got in 1876; went and had them sawed 
out. 
Q. 86. Anybody else you recollect you went to see? 
_ A. James M. Kernan; I saw him one night. He said he could 

tell how long Chambers had used it—that is, he thought he could, 
and he began and figured it, and it was either five or six years. He 
made cider twenty-odd days. 

Q. 90. 1875 or 1876? 

A. This was 1882 I had this conversation. He said it was 
189 the last winter he went to school he made cider, and Chain- 
bers’ boys told him they had used cloths that year. Barrett 
was in there and he figured it up and put it about six years, and 
about every man I asked put it to five or six vears. 
Q. 91. Did you see Andrew Van Vorst ? 
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A. Yes, sir. 

Q. 92. What did he say ? 

A. He wouldn’t say anything about it, when it was or when it 
wasn’t. 

Q. 33. How was that? 

A. I will tell you how that was; I told him my business was to 
find a man that knew if I could that George Valentine used that 
before 1874—them slats—and I had been unable to find a man that 
knew; I had found a great many that might know that lived close 
by there who was dead, and went on and recited the dead, and he 
thought more than that knew. Says I, “ Do you know?” Says he, 
“Tam not under oath.” I says, “I haven’t found out yet of any- 
ony, that knew from you.” That was the conversation I had with 

Im.” 

Q. 94. Have you told sundry people upon whom you have called 
and had conversation in relation to using these racks, forms, and 
cloths by Valentine that you didn’t want to find anybody that would 
testify Valentine used it before 1874? ; 

A. I won’t say whether I did or not; I told Chambers on flfe first 
start. 

Q. 95. You won’t swear to that fact ? 

A. No; I won’t swear but what 1 said I didn’t want to find any-' - 
body ; I don’t think I ever said I didn’t want to find anybody. 

Q. 96. You won't swear to that now that you made that statement 
to anybody? | 

A. That I didn’t want to find anybody that saw him use it be- 
fore? 

Q. 97. Yes. 

A. Oh, no; I won’t swear but what I said that; but I have told 
a good many I would like to find a man that knew. 

. Q. 98. What is your usually pay per day ? 
A. Well, now 


Objected to as irrelevant and immaterial. 


A. I was up to Galway this week trying an assault and battery 
there two days with the jury, and the man gave me $10; I told him 
to give me what he what he was a mind to. | 
190 Q. ot You never were admitted to the bar? 
A. No. 

Q. 100. What was the highest you ever got per day ? 

A. I declare I couldn’t tell you; I have got, I guess, from one dol- 
lar up to ten. 

Q. 101. Who offered to give you the $50; was that the fee you de- 
manded, or was that the offer that was made? 

A. When Mr. Ward came there he said they would pay—he says: 
“T will give you $10 now.” “Now,” says I, “if I take hold of this 
matter as far as the fees hereafter—he said he was dealing for other 
parties, or for a company—I will leave the amount to yourselves 
what I really ought to have.” He came up there again and was 
around subpeenaing some witnesses, and he gave me five dollars to 
cover expenses, and wanted I should come down the 8th or 9th of 
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September, I think, and he would settle up with me. Mr. Ward 
asked me after it was over what I wanted. “ Well,” said I, “I will 
leave it to you.” He says: “I don’t know what to say.” Says I, 
“You let me have $15 and you can give me $35, and that will make 
it $50.” 

Q. 102. Haven’t you seen Mr. Boomer, of the Clark Pomace 
Holder Co. ? 

A. Yes, I was introduced to the gentleman. 

Q. 103. When? 

A. I think it was the 8th of September last. 

Q. 104. Seen him since then ? 

A. I saw him to-day. 

Q. 105. Haven’t you seen him since the 8th of September until up 
to to-day ? 

A. I was here the 9th of September. 

Q. 106. Since the 9th of September ? 

A. No, sir; not to my recoliection. 

Q. 107. What conversation did you have with Mr. Boomer in re- 
lation to this matter? 


Objected to as irrelevant and immaterial. 


A. I don’t know as I ever had any conversation with him direct; 
whether he has ever heard me talk about it 

Q. 108. Don’t you remember any such thing as that? 

A. No, sir. 

Q. 109. Had any letters from Mr. Ward? 

A. Yes, sir. 
191 Q. 110. In relation to this matter, giving instruction as 
what you should do? 

A. I had some letters telling about, if I could find men that were 
acquainted with such and such facts, those were the ones he wanted. 
Q. 111. Distinctly told you what facts he wanted to bring out? 

A. I don’t know as he told me what men, but he wanted 
men that were acquainted—had been in the habit of taking their 
cider,and somemen that had been living in the neighborhood around 
there that had heard certain reports. 

Q. 112. You have known George C. Valentine for a good many 
years? 

A. Yes, sir. 

Q. 113. What is his reputation around the neighborhood ? 


Objected to as irrelevant and immaterial; complainants have not 
attempted to impeach the character of Mr. Valentine. 

A. First quality. 

Q. 114. People usually believe him under oath ? 

A. I don’t know what people would do; I never heard that ques- 
tion talked about ; I never heard anything against his character or 
reputation. 

Q. 115. Never heard he would lie, or lie under oath ? 

A. No, sir; never heard that he would. 

Q. 116. What he states there the people generally believe ? 
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A. I never heard of anybody disbelieving him; I don’t know 
what he states to people, whether they believe it or not. 
Q. 117. You never heard they wouldn’t believe him ? 


Complainants object to all this testimony. 


Q. 118. Did you see Carroll while you were around ? 

A. No, sir; I met Carroll here and around the cars. 

Q. 119. Did you have any conversation with Carroll about Valen- 
tine using these racks, forms, and cloths ? 

A. Not until I came here that day. 

Q. 120. What did you say when you were here? 


Objected to as irrelevant and immaterial. 


A. I don’t recollect now of his saying anything about Valentine 
using it. 
192 Q. 121. Did you call on Edward Merchant? 
A. Not as I know of. 

Q. 122. Did you have any conversation with Edward Merchant 
as to what Valentine had done in the cider-making business ? 

A. Not that I recollect of; never ‘récollect speaking to him 
about it. 

Q. 123. You didn’t call upon all the people that were neighbors 
of George C. Valentine during the year 1874 and prior to that time? 

A. I don’t know as I did. 

Q. 124. Do you remember who the next-door neighbor of Mr. Val- 
entine is—who is living there now ? 

A. Qn the east, I think his name is James Manley; lives on the 
place where Edward Merchant lived. 

Q. 125. How long has he been there? 

A. I should think two or three years. 

Q. 126. Who on the west of Merchant ? 

A. The one that lives next on the west is Widow Rooney. 

Q. 127. Did you make any inquiries how long she lived there ? 

A. She lived there fourteen years. 

Q. 128. Make any inquiries of her as to what Valentine had been 
doing in relation to using racks, forms, and cloths? 

A. I made inquiries of her to see if she could recollect certain 
things. My object in going there was to see if she could recollect 
when William Collins worked for Valentine; she told me it was 
either thirteen or fourteen years ago. 

Q. 129. Did you ask her anything about what Valentine had used 
in his business of cider making? 

A. I don’t think I did. I told her that was the reason I wanted 
to find out; that Collins worked there when she first moved there 
and her son worked there. : 

Q. 130. Who is the next-door neighbor on the east of Maxwell ? 

A. Andrew Van Vorst’s boy moved in there this season, and hefore 
that it was Filkins ; he only lived there a couple of years, on the place 
where Andrew F. Van Vorst used to live. 

Q. 131. You didn’t inquire in the immediate neighborhood of 
George C. Valentine? 

19—58 
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A. Thisman only lived therea year or two,and Van Vranken 

193 _ lived right by there, and he died last fall; Jacob Van Vorst 

used to live the other side, too. There is one point, in 1874, 

in Chambers’ mill, after I got through with that, whether what I 

stated — in 1874; I was there and I meant to swear that I knew 

nothing but straw and crib around; that I never saw any cloths 

around until afterthat; whether he used cloths that fall or not I 

don’t know ; I wouldn’t swear he didn’t ; I was by there and in there 
every fall. : 


Mr. Kine: I move to strike that out, as itis not in answer to any 
question and as immaterial. 


JoHN G. Warp, being duly sworn in behalf of the complainants, 
testified as follows: 


Examined by Mr. Warp: 


Q. 1. State your age, residence, and occupation. 

A. Pretty near thirty-three; farmer and cider maker; live in 
Dormansville, Albany county. 

Q. 2. I show you letters patent 187,100; have you examined that 
patent before ? 

A. Yes, I have looked at it. 

Q. 3. From your experience and knowledge as a cider maker, 


could you construct and use the cloth, rack, and form system in there. 


described ? 
Objected to as not in their rebuttal. 


A. I think I could; I don’t know as I would make that just as 
we make them now; I think I could get it by reading over this 
and looking at that (referring to diagram). 

Q. 4. By reading the specification and looking at the drawing ? 

A. Yes, sir. 

Q. 5. How would you make a guide-frame ? 


Same objection. 


Mr. Kina: Not from what you have seen in other things but 
from that thing you are testifying to? : 

A. If I had never been in a cider mill I would not have known 
anything about it, but being used to the business of laying up 
cheese I think by looking at that I could go right at it and make 

one. 
194 Q. 6. Tell what the guide-frame would consist of? 
A. I consider that to be the hoop, we always call it. 

Mr. Kine: Are you testifying from your knowledge of that thing 
irrespective of the cider-making business? 

A. Taking my knowledge in cider making in connection with 
this, always looking out for improvements. 

Q. 7. How was the hoop made that you speak of? 

A. Made of four boards, the ends nailed together and something 
in the corners to brace them, without any top or bottom to it; some- 
thing always used where I made cider; never made cider without. 
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Q. 8. Similar to Defendant’s Exhibit No. 3, of December 5, 1881 ? 

A. Well, yes, although I always used one more like that. 

° 9. Defendant’s Exhibit No. 1, of December 12, 1881 ? 

That is what I should use, because we always had them in the 
mill and wouldn’t know how to use an thing else. 

Q. 10. Or “ F,” of Complainant’s Exhibit No. 9? 

A. We always used one like this (Defendant’s Exhibit No. 1, De- 
cember 12, 1881). 

Q. 11. Would you construct a guide-frame similar to Defendant’s 
Exhibit No. 1, of December 12, 1881? 

A. Yes, if I didn’t have one already made; we always had one, 
and would put it right on and use it; never made cider without one. 

Q. 12. Do you know of the rack, cloth, and form system being 
used in making cider? 

A. Why, yes, I use it. 

Q. 13. When did you first learn of that system being used ? 

A. I couldn’t tell; I don’t think I ever heard of it before the Cen- 
tennial; I saw some at the Centennial—saw them’ make cider there, 
and that was the first I heard of it; the first I ever saw was in Al- 
bert Bedell’s mill in New Baltimore. 

Q. 14. What kind of press did he have? 

A. One of Boomer’s presses and two others. 

Q. 15. That was the first you ever heard ? 

A. The first I ever saw it. 

Q. 16. The first you ever heard of the system ? 
195 A. Was about the time of the Centennial, but I didn’t see 
it until after that. 

Q. 17. You say you first heard of it from men that had been at 
the Centennial ? 

A. Yes, sir. 

Q. 18. How long have you been engaged in making cider? 

A. Ever since I can remember I helped make; I have made on 


my own responsibility for 12 years. 


Cross-examination by Mr. Kine : 


Q. 19. You are not a carpenter? 

A. No, sir. 

Q. 20. Never did any carpenter work? 

A. I have sawed off boards once in a while. 

Q. 21. Never followed the trade ? 

A. No, sir. 

Q. 22. Never manufactured any cider presses ? 

A. No, sir. 

Q. 23. Tf you had never seen a cider mill could you construct a 
form and racks from these letters patent? 

A. Probably not; I wouldn’t know what that meant; wouldn’t 
know anything about it; would be all Dutch to me. 

Q. 24. If you had been a carpenter do you suppose you would 
have known about that ? 

A. I don’t know what I would have known if I was a carpenter ; 
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but as a farmer I don’t think I would have known anything about 
it. 

Q. 25. As a cider manufacturer ? 

A. Yes, sir; I think I would. 

Q. 26. Is that form made in the same shape as that drawing is 
(Defendants’ Exhibit No. 1, known as the Casper form) ? 

A. I don’t think it is. 

Q. 27. When in 1876 was it that you heard about the racks, form, 
and cloths being used ? 

A. I think it was in the fall. 

Q. 28. You say you saw this rack, form,and cloth used in Bedell’s 
mill on a Boomer & Boschert press? 

A. Yes, sir. 

Q. 29. When was this you saw it? 

A. I think it was four years ago; I am not positive. 

Q. 30. 1878? 

A. I think it was. 
196 Q. 31. Hudn’t you used racks, forms, and cloths before that? 
A. No, sir. : 

Q. 32. What had you used ? | 

A. Always used straw before that, and that fall I used cloths with- 
out the racks; I had heard of the racks. 

Q. 33. When did you hear of the racks? 

A. About the time of the Centennial. : 

Q. 34. Hadn’t you used racks before that? 

A. No, sir; always used straw, and I used cloth the year before I 
used racks without the racks. 

Q. 35. What year did you use racks? 

A. The year before I built the racks myself; I think it was‘about 
three years ago, or four. 

Q. 36. Are you any relation to the complainunt’s counsel in this 
case, W. E. Ward ? ; 

A. Yes; I am his brother. 

Q. 37. You are merely testifying in relation to your ability to 
manufacture racks, forms, and cloths as laid down in that patent 
from a knowledge you have acquired by cider making ? 

A. Yes, sir. 


Adjourned to December 20, 1882, at Van Santvoord & Hauff’s 
office, in the Times building, New York city, at 10 a. m. 
197 U.S. Circuit Court. 


THE CLARK Pomace HoLtpER CoMPANY 
against 
WitiiAM H.- Fercusoy. 


JOHN CLARK recalled by complainants: 
Examined by Mr. Warp: 


Q. 1. Mr. Clark, you are the patentee named in the patent 187,100? 
A. Yes, sir. 
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Q. 2. Did you make the model filed upon that application ? 

A. Yes, sir. | 

Q. 3. Did you also make this model (Plaintiff’s Exhibit No. 9)? 

A. I did. 

Q. 4. Will you state how the model filed upon the application for 
the patent 187,100 compares with the model, plaintiff’s No. 9? 

A. This exhibit compares with the drawings exactly, but the model 
was extended above to represent a full-sized press. 

Q. 5. State how. 

A. Two cross-beams at the top; these posts extended one foot high. 

Q. 6. Like the cross-beams on the bottom ? 

A. Same pieces exactly ; one goes on the bottom and one on the 
top. You could turn it bottom side up if you wanted to. That 
original model had screws in to represent the screws of the press, the 
follower-beam, and guide-frame. It was sent to Washington with 
the entire apparatus screwed down into sawdust for pomace by the 
screws, representing ordinary press screws—shipped and packed in 

that manner and sent. 
198 Q. 7. Particularly how did the guide-frame compare with 
the guide-frame of plaintiff’s exhibit? | “s 

A. Exactly; that is one of fifty models I have made—the same 
as this model here—perhaps fifty I have made. 

Q. 8. The guide-frame is exactly like this? 

A. Yes, sir; guide on the post of the press, with notches or suit- 
able projections for guides. 

Q. 9. How did you come to make so many models? 

A. Buying and selling the patent I exhibited to purchasers and 
left them around at different places. 

Q. 10. How soon did you begin to do that after you applied for 
the patent ? 

A. The fall after the State fair of which I spoke in the other tes- 
timony—State fair at Saginaw, Mich. | 


Cross-examination by Mr. FEATHERSTONHAUGH : 


Q. 11. Will you please state when you made the first model, the 
original model ? 

A. The model was made with the application for the patent; the 
date I couldn’t remember. 

Q. 12. How long did you have that model in your possession be- 
fore you applied for the patent ? 

A. I think I packed it in as soon as it was made—packed it in 
Detroit and shipped it to Washington ; I suppose it was shipped. 

Q. 13. When did you make the model now here and exhibited ? 

A. The day before the last sitting in Albany that I was there. I 
didn’t make it myself; I directed it to be made; I helped nail it at 
the machine shop. 

Q. 14. Did you cause this model to be made after the original 
model ? 

A. Exactly, except one or two racks more here than in the origi- 
nal—more of each kind. 
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made this ? 

A. No, sir; made it from memory. 

Q. 16. How, then, did you describe this model at the time you had 
it made? 

A. Which model? 

Q. 17. The exhibit here. 

A. I ordered so many sticks so long made from _ boards, 
199 punched and riveted, with holes bored so far apart, and they 
went together. 

Q. 18. Do I understand, then, you had it made simply from 
your recollection of the original model? 

A. Yes. 

Q. 19. You didn’t use then the specifications and drawings at the 
time you had this exhibit made ? 

A. I didn’t have them with me. 

Q. 20. Does this model then conform in every respect to the origi- 
nal model which was filed at the Patent Office? 

A. I think there were two flexible and two rigid racks in the 
original model; here are more. 

Q. 21. That is, there are more cross-pieces ? 

A. More racks. 

Q. 22. Are there any more cross-pieces upon the racks now exhib- 
ited ? , 

A. [ think there is two more ; I am not positive there was a mid- 
dle rack across there, but I should say there was; we make them 
every way. 

Q. 23. Don’t you recollect there were but two cross-pieces in the 
racks in the original model ? 

A. I don’t recollect whether there was or not. 

Q. 24. How many cross-pieces have you in this model ? 

A. Four. 

Q. 25. Will you swear positively that the model now exhibited 
here conforms in every respect to the original model filed at the 
Patent Office? 

A. No, sir; I couldn’t swear to impossibilities. 


Redirect examination by Mr. Warp: 


Q. 26. Explain what you mean by saying that the model filed at 
the Patent Office does not correspond exactly with this? 

A. You want an explanation of it? 

Q. 27. Yes, sir. 

A. Bottom racks goes what we call bottom side up, and is a rigid 


rack; the form is adjusted next with notches in the form to corres- 


pond with the side of the post and guide by it; the cloth is laid un 
and folded ; this was filled with sawdust, when it went to the Patent 
Office, to represent pomace; the form was then raised and a flexible 
rack put under, the first one being rigid; the form replaced on top 

of the flexible rack, and another cloth laid over, filled with 
200 mace and folded, form removed, and rigid rack put on. 
hat is the original model, bearing — what I said previous 


Q. 15. Did you have a copy of the original model from which you 
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that the pressure beams and screws were in the model and were not 
shown in the draft or drawings. 

Q. 28. With this exception the models are exactly alike? 

A. Yes,sir; for all practical purposes. This model is smoother 
than mine; mine was made of rough sticks. | 

Q. 29. I show you Defendant’s Exhibit No. 4, of January 12, 1882. 
Was any such form or guide-frame in the model filed? 

A. No, sir. 

Q. 30. The guide-frame had its four vertical sides closed ? 

A. Similar to the one here (Plaintiff’s Exhibit No. 9.) 


Recross-examination by Mr. FEATHERSTONHAUGH : 


Q. 31. In laying up your model just now do you lay it up from 
the specifications as given in the patent? 

A. I lay it up from memory. 

Q. 32. It is not laid up, then, from the specifications ? 

A. Laid up as I should lay it up, anyway; represents my inven- 
tion. 3 


Mr. Warp: You don’t understand his question; he wants to know 
if you lay it up from your memory from the way you sent — to the 
Patent Office. 


Q. 33. I mean at the present time. 

A. I lay it up as it went to the Patent Office. 

Q. 34. Are you now following the specifications in laying it up? 

A. Practically the same. 

Q. 35. What have become of the fifty models you say you have 
made at different times? 

A. The fifty may be an exaggeration ; C. G. [Hampton had some, 
of Detroit. 

Q. 36. Have you any of those fifty left ? 

A. I think not. 

Q. 37. The model exhibited here was made for an exhibit, was it 


not, for use in this case? 


A. Called for by the Patent Office to be used in this case to repre- 

sent the model sent to Washington, and to the best of my 

201 knowledge and ability and memory asa machinist and me- | 
chanic that is like it. 

Q. 38. Did the model which you sent to the Patent Office at the 
time you filed your application have the cross-pieces as exhibited 
upon this Plaintiff’s Exhibit No. 9? 

A. Same as that. 

ry + And the same notches in here for the guide-posts ? 

. Yes. 

Q. 40. Please examine that drawing (paper shown witness, Plain- 
tiff’s Exhibit No. 18). | 

A. Yes, sir. 

Q. 41. Is that a correct drawing of the model that was sent to the 
Patent Office at the time you filed the application ? 

A. No, sir. | 

Q. 42. Will you please state what that is then? 
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A. This invention is secured by letters patent 
Q. 43. No, the drawing. 
A. “Clark’s cider and wine press crib or pomace holder.” 
Q. 44. Will you state what that is? 
A. That is the cut of a pomace holder secured to me by letters 
patent granted March 3, 1874. 

Q. 45. Did you then make that form in 1874? 

A. It is the cut of a photograph taken of a picture of that appa- 
ratus. | 

Q. 46. Taken when ? 

A. Some time in 1874; I can’t tell when. 

Q. 47. In the summer ? | 

A. I couldn’t say whether summer or fall. 

Q. 48. Did you make the model from which the photograph was 
taken? 

A. Yes, sir. 

Q. 49. When was that model made? 

A. I should think about the time the other model was made that 
went to Washington ; I made two or three at that time. 

Mr. Warp: You mean for the patent of 1874? 

A. I showed both models. 

Q. 50. Do you recollect having this model from which this cut is 
made in Syracuse? 

A. No, sir; never was there. 

Q. 51. Or a model similar to this? 

A. Yes. 

Q. 52. Wasn’t that in the month of August, 1874? 
202 A. Well, I couldn’t say as to that what month it was in, as 
I said before. | 

Q. 53. Will you say it wasn’t the month of August, 1874? 

A. No, I wouldn’t say it wasn’t or it was. 

Q. 54. Will you say it wasn’t the month of July, 1874? 

A. Iam not positive in regard to any three or four months there 
in the summer. 


Redirect examination by Mr. Warp: 


Q. 55. What two models do you mean ? 

A. This model is all flexible racks—the model from which this 
picture was taken—and is a part and partial of my March 3d patent, 
1874. 

Q. 56. Both the models referred to in your answer refer to the 
patent of March, 1874? 

A. This was the only one that was ever photographed until after 


_ the State fair, or picture of it taken, except in the application for the 


patent. 
Q. “ . In the application for the patert of 1874 you mean ? 
A. Yes. 


Recross-examination by Mr. FEATHERSTONHAUGH : 


— Q. 58. What was that application for the patent of 1874; what 
was the patent for which application was made in 1874? 
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A. It was a sectional curb, outside cribbing with the flexible racks, 
whole cloth ; I believe that is the object. 


Redirect examination : 


Q. 59. What is the number of the patent? 

A. One hundred and forty-eight thousand and thirty-four. 

Q. 60. Did this drawing on the last page of Plaintiff’s Exhibit 
No. 13 refer to the invention described in the patent 148,034 ? 

A. Yes; that refers. 


Recross-examination by Mr. FEATHERSTONHAUGH : 


Q. 61. Do I understand, then, you applied for two patents ? 
Ve - A. In 1874? | 
— Q. 62. Yes. 

A. No, sir. 


203 Redirect examination by Mr. Warp: 


Q. 63. Did zoe write or authorize to be published the advertise- 
ment in this Exhibit No. 13? 


A. No, sir; never knew of it until I saw it. ahi 
Q. 64. Or on the back page ? , 
A. No, sir. 
| Q. 65. Ur the description on the first page, third column, under 
4. the heading, “ Laying up the Cheese,” the part commencing “ The 
best system yet devised ? ” 
A. No, sir. 
Q. 66. Both of these publications were made without your au- 
| thority ? | 
i A. Certainly they were, because we had no correspondence ; were 


in a row with the Boomer & Boschert Press Company about an old 
pomace holder. 


Recross-examination by Mr. FEATHERSTONHAUGH : 


<I Q. 67. In that same column occurs the words, “ Laying up the 
cheese—John A. Clark’s system ?” | 

A. I don’t know who that is; that must be me. 

Q. 68. Are you the John A. Clark referred to there ? 
| A. I presume likely, but it is a mistake of print. 
Q. 69. You think it is? 

A. Yes. 

Q. 70. You say that was not published by you, any of it? 

A. I say that was not; it refers to my experiments, experiment- 
ing with my pomace holder. | 

Q. 71. Do you know by whom it was written and published ? 

A. I do not; I don’t recognize the matter at all. 

Q. 72. You knew of it at the time it was published ” 

A. I knew it at the Saginaw State fair at first. 

Q. 73. When was that ? 

A. Twenty-second or 15th of September they commenced ; twenty- 
sixth annual fair at East Saginaw, Mich. 
Q. 74. September, 1874 ? 
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A. I think so; where we first exhibited 1t. 


Wiii1aM H. Horsrook, being duly sworn in behalf of the com- 
plainants, testified as follows: 


Examined by Mr. Warp: 


Q. 1. Please state your residence. 
- A. Sherburne, Mass. 
204 Q. 2. What is your business ? 
A. I am in the cider business, and more especially now in 
the sand business. I furnish this refining sand. 

Q. 3. Are you a son of Mr. Holbrook, formerly of the firm of Hol- 
brook, Jeffries & Co., of Sherburne, Mass. ? 

A. Iam. 

Q. 4. Your father is [the] Jonathan Holbrook named in the patent 
117,075, improvement in cider presses ? 

A. Yes, sir. 

Q. 5. Please state what experience you have had in the cider busi- 
ness and in cider machinery. 

A. Ever since I can remember, almost; thirty years ago I worked 
in cider, more or less. My father is one of the oldest men, I sup- 
pose, in that line of business. : 

Q. 6. How old is your father now ? 

A. He was 73 last February. 

Q. 7. How old are you? 

A. I was 43 last July. 

Q. 8. You have been engaged in making cider yourself? 

A. Yes; I never was connected with my father at Albany, but at 
Sherburne; I was interested there in 1872 and 1873. 

Q. 9. You are familiar with the device used by him in laying up 
cheese ¢ ) 

A. Yes; I was familiar with his process there of making cider. 

Q. 10. And also the Clark system ? 

A. Yes; after that, I think about 1875, that I first knew about 
that, and in 1877 I was employed by the Duffy Cider Company of 
Rochester, N. Y., as refiner. I wasa member of the superintendent’s 
family, Mr. Bigelow, and by that means I was thrown in with the 
making and manufacturing of cider, and they were using the Clark 
system there, and I became quite familiar with it. 

Q. 11. Will you please state the practical difference between the 
Holbrook system and the Clark system ? 

A. Well, my father’s system is a system of racks similar to this 
(Exhibit No. 9), but he made the space the same on both sides of 
the rack, but the main difference is in the curbing that goes around 
the side of it. We used a curbing—upright slats that are locked 
together—and that forms the layers, and it confines the slats in 


é 


lace. 
205 Q. 12. It is laid up with layers inside of this curb, with 
racks between each layer? 
A. Yes, sir. 


Q. 13. Explain the advantages. 
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A. The disadvantages of that is that these cloths that are put 
around the side are very apt to get torn; good deal of friction on 
the sides; uses the cloths up; very apt to tear the cloths, and it is 
more expensive to build the curb. I think the other system is 
much to be preferred. 

Q. 14. The Clark system ? 

A. Yes, sir. 

Q. 15. Have you been among cider makers more or less for the 
last few years ? 

A. Yes; I have been traveling amongst them all the time since 
1875 especially, including 1875. 

Q. 16. Is the Clark system pretty generally adopted among large 
cider makers? 

A. Yes; it is where they are using the improved presses, and in 
sone other cases. | 

Q.17. When the pressure is applied upon your father’s crib do 
the cloths become slack and work up so as to impede the drainage 
of the cheese, of the cider? -« 


Objected to upon the ground the counsel is leading the witness. 


A. Yes; it does inore so than the Clark system. 

Q. 18. In your father’s system they can’t use extended racks? 

A. No; the size of the layers—the breadth of them—is formed by 
the curbing that inclines the rack. 

Q. 19. How did you come to examine the two systems? 

A. My father had out the patent for making cider, and I think 
it was in 1875 1 was thrown iu with Mr. Dennis, who then con- 
trolled the Boomer & Boschert press, and I had some business with 
him ; he was interested in the Boomer & Boschert press; I found 
in traveling through the country they had the impression they 
could not use the racks and cloths—that is, through my vicinity— 
that vicinity of Massachusetts, because my father held the patent; 
they were under an impression he had a patent on that system, and 
I looked into that description I could get of Mr. Clark’s process, and 
was satisfied after reading over father’s patent and all it would not 

interfere with this patent. 
206 Q. 20. I show you letters patent 187,100. Have you ex- 
amined that patent before ? 

A. Yes, sir. 

Q. 21. Would you be able, from an examination and reading of 
that patent, to construct the apparatus described in it ? 


Objected to upon the ground the witness has not been shown to 
be an expert in the construction of any mechanical apparatus. 


A. I think I could. | 

Q. 22. How does the construction of the apparatus described in 
there compare with the model, Plaintiff’s Exhibit No. 9? 

A. Well, I should think the description was very fair of it ; I don’t 
see how you could make anything else out of it. 

Q. 23. If you were to manufacture the apparatus described in there 
would you make such a machine as the model? 
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A. Yes; I think I should. I had before had some experience in 
making these racks. I had a system in the manufacture of these 
racks—I think it was in 1872—for my father, and from the knowl- 
edge I had in making them and what was required, the form to lay 
the cheese by and everything, I don’t think I could from that de- 
scription make anything essentially different from that. 

Q. 24. How would it be with other persons skilled in the art of 
making and using cider presses to make the apparatus like that 
from the description of the patent itself? 


Objected to upon the ground the witness cannot state what other 
persons might or might not be able to do. 


A. I think they could; I think I have seen lots of cider makers 
that would come to that same idea. 


Cross-examination by Mr. FEATHERSTONHAUGH : 


Q. 25. Is your father still in the cider business at Sherburne ? 

A. Yes, sir. 

Q. 26. What device does he use now in the manufacture of cider ? 

A. His old system—that is, the system which he holds the patent 

on. He uses racks and cloths, but with curb. 
207 Q. 27. He doesn’t and has not used the Clark pomace 
holder device? : 

A. No, sir. 

Q. 28. In making a model similar to the exhibit now before you, 
would you be aeiea to make it entirely from the description given 
“7 the specification witheut using the knowledge you otherwise 
lave? 

A. I think it would have been the same. 


Q. 29. Have you read the specifications in letters patent 187,100 _ 


through carefully ? 

A. Yes. 

Q. 80. Would you be enabled, from such a reading and from the 
understanding of it, to lay up a cheese? 

A. Yes. 

Q. 31. Please proceed with the present model before you as though 


you were laying up a cheese from the specifications, naming each 


step as you go along. 

A. First the platform, and then put a rack, then the form, then 
the cloth, then fill the pomace level with the top, then fold my cloth 
over lightly all around, then remove my form, put on a rack; the 
cloth should be folded carefully, so as to confine the pomace just 
where the form intends it, so in the pressure on the layer it would 
come between the racks when the pressure is put on, so as not to 
come outside; then put on another rack. 

Q. 32. I ask the witness now if the specifications direct him to 
again use the form ? . 

A. Yes; guide-frames should be used. 

Q. 33. I am speaking of where it directs you how to lay upa 
cheese. 
A. I should say yes. 
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Q. 34. In what part of the specification do you find a direction to 
again use the form after a second rack is placed ? 

A. I should infer from reading the se matter through—the de- 
scription and all; it seemes to me I couldn’t come to any other con- 
clusion than that was the way to do it. 

Q. 35. Is this, then, only an inference you draw from the specifica- 
tions or from actual directions that you find ? 

A. I should think that would be direction so I could go on and 

lay up cheese. 


SOAR Q. 36. Read from the specifications where it directs the 


form to be laid on the rack the second time. 
A. Well,I will read it right through. “ The object I have in view is 


In laying up a ‘ cheese’ for the cider press where each layer is folded 


up in a cloth to secure uniformity of thickness of all the layers in 
the mass of cheese, and thus secure uniform pressure on its entire 
area and to avoid all tendency to break the pomace frames or racks. 
To this end it consists in the employment of a guide-frame in com- 
bination with extended pomace racks, as more fully hereinafter set 
forth.” Then it goes on and describes the-whole of it in the draw- 
ing. “A represents the lower frame work of the cider press, on 
which is laid a bed, B. C isa pomace rack, which may be rigid, 
as shown, or flexible, as described in letters patent No. 148,034, 
issued to me March 3, 1874. On this rack is laid a guide-frame, 
D, whose bottom girts are not spaced far enough apart to extend the 
full length of the rack on which they rest. <A cloth, E, large enough 
to envelop the layer is then laid on the rack inside the frame and 
opened out to receive the pomace, which is ‘ struck ' level with the 
girts of the frame, after which the cloth is folded over the level 
pomace and the frame is lifted off. The next and succeeding racks 
are in like manner laid on first and filled up and a follower is 
placed on the upper one when the cheese is ready to press. Laid 
up in this way the several layers are uniform in thickness and the 
cheese in mass is level on top and offers a uniform resistance to the 
pressure over its entire area, thus assuring the expression of all the 
juice and precluding all danger of breaking the pomace racks.” 
Well, it says, “ to this end it consists in the employment of a guide- 
frame.” If we make each a layer we have got to use this guide- 
frame as a matter of course, and to get our layers uniform and to 
get them confined in space so the slack of the cloth won’t extend 
outside of the racks here ; I don’t see how we could lay a cheese any 
other way. 
209 Tuomas P. RoceErs, being duly sworn in behalf of the com- 
plainants, testified as follows: 


Examined by Mr. Warp: 


Q. 1. Where do you reside ? 
A. In Hoboken, N. J. 

Q. 2. What is your business ? 
A. Cider and vinegar. 

Q. 3. How old are you? 

A. Seventy-five. 
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(). 4. How long have you been in the cider business ? 

A. Well, I was going to say all my lifetime but about twenty 
years in New York. 

Q. 5. And before that what was your business? 

A. I served my time as a hatter. 

Q. 6. How long have you been acquainted with this cider-making 
business ? 

A. I was brought up in a cider mill when a boy, and been familiar 
with it ever since; when we used to use the old-fashioned wooden 
screws. 3 

Q. 7. To what extent are you engaged in the business now ? 

A. What do you mean; what amount of business ? 

Q. 8. Yes. | 

A. That I couldn’t tell definitely. 

Q. 9. How much sweet cider do you handle a year? 

A. We handle a great deal more than we make; every year, more 
or less, say, from one to two thousand barrels we make ourselves. 

Q. 10. How inuch do you handle ? 

A. That I couldn’t tell. In shape of barrels do you mean ? 

Q. 11. In any shape ? 

A. I would have to go to my books. 

Q. 12. I want to bring out you are a large dealer. . 

A. Yes; Yes; good many thousand barrels. I could hardly ap- 
es in my own mind. I can tell you if it is necessary to 

now. 

Q. 13. It isn’t necessary, only just to bring out that general fact 
that you area large dealer. You say you have been acquainted 
ee the device of laying up cheese and pressing cider your whole 
ife ? 

A. Yes; there has not been any time in my lifetime but what I 

could put a cheese up since I first knew it. 
210 Q. 14. Have you examined letters patent 187,100? 
A. I have seen it; yes, sir. 

Q. 15. From reading the specification and examining that patent, 
would you be able to make the apparatus there described ? 

A. I think I would be able to make that apparatus without much 
difficulty ; I — not make it just as these patterns are here; I 
think I could follow the principle ; there might bea difficulty in my 
giving a decision there on these grounds; I am familiar with that 
press, and I could take it apart and put it together in all sorts of 
shapes and .all its departments and understand it perfectly well ; 
consequently it is impressed upon my mind, and it would be diffi- 
cult to eradicate those impressions and say I could do it where I 
had never seen it; there might bea difficulty in my getting the 
forms like those if [had no knowledge of the press, but Iam _ very 
familiar with them, and I carry that impression in my mind, and it 
is difficult to eradicate it and say I could do the thing; I say now 
I could do the thing. Why? One thing is, because I perfectly well 
know it—know all its parts ; but if I didn’t know it perfectly well 
and hadn’t any knowledge of it—never had seen anything of the 
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kind—it might be difficult for me to arrange all those parts accord- 
ing to this schedule; that is the idea I wanted to convey. 

Q. 16. Whether or not, in your opinion, could persons skilled in 
the art of making and using cider presses make and use the apparatus 
described in this patent from the description of it? 

A. I think I could. 

Q. 17. Do you think other persons skilled in the art could ? 
| A. I don’t know why they couldn't; if they followed out the de- 
~ scription here given they would have to make something somewhat 
similar to this, I should think. 

Q. 18. What is the estimation in which this system is held among 
cider makers? 


wee oe: Objected to upon the ground the witness has not shown he knows. 


A. I think itis held in good estimation as far as I know. 
211 Q. 19. State the extent of the knowledge that you have of 
the estimation in which it is held. 

A. I know of a good many presses of this kind being used. I 
couldn’t tell the number. A number of mills tha work for us have 
them. We have influenced some of our mills to get them because 
we thought they were good. | 

Q. 20. You buy cider from a great many different manufactories ? 


2 A. Yes, sir. 
=tt Q. 21. And know what they use? 
“ _ <A. Generally. 
Q. 22. Is it preferable to have cider made from this system ? 


| A. We like it. 
Q. 23. Where is your place of business ? 
A. 370 to 376 Washington street, New York. 


(No cross-examination.) 
GeEorGE B. Boomer recalled in behalf of the complainant: 


Examined by Mr. Warp: 


Q. 1. You are a member of the Boomer & Boschert Press Com- 
pany ? 

A. I am. 

Q. 2. What office do you hold in that company ? 

A. President. 

Q. 3. I show you a circular with title page, “ Illustrated Catalogue, 
Boomer & Boschert Press Co., for 1873, Syracuse, N. Y.” Is that an 
<p annual circular of the Boomer & Boschert Press Co.? 

A. Yes, sir. 

Q. 4. I also show you a paper marked “ Plaintiff’s Exhibit No. 
13.” What is that? 

A. This is a paper published by the Boomer & Boschert Press Co. 
in 1874. 

Q. 5. An annual trade circular 7 

A. No; it is not an annual trade circular; it was an issue got out 
for the purpose of distributing at fairs in the fall of the year. 

Q. 6. About how many were published ? 


160 THE CLARK POMACE HOLDER COMPANY VS. 


A. About 20,000, I think; I am not certain in regard to. the 
number. : 

Q. 7. How were they distributed ? 

A. They were sent by mail to all cider makers, I think, that we 
had the names of and were distributed at fairs by giving them away 

at our exhibit while we were using the presses. | 
212 Q. 8. I also show you Complainant’s Exhibits Nos. 14, 15, 

16, 17,18 and 19. Are they the annual circulars published 
by the Boomer & Boschert Press Company? And state the years if 
rou can. : | 
‘ A. I don’t remember this Exhibit No. 14, but I should judge it 
was a little circular that was thrown out in the year 1875 by the 
Boomer & Boschert Press Company; I think so, because I think it 
cannot be anything else, but I don’t remember it now; No. 15 is the 
catalogue for 1876; No. 16 is the catalogue for 1878; No. 17 is the 
catalogue for 1880; No. 18 is the catalogue for 1881; No. 19 is the 
catalogue for 1882. 

Q. 9. I also show you a circular marked “Boomer & Boschert 
Cider and Wine Press. Factory and Home Office, Syracuse, N. Y. 
1879?” 

A. That is the catalogue for 1879 of the Boomer & Boschert 
Company. 


Mr. Warp: I offer that in evidence. Marked “U.S.C. C., N. D. 
S. N. Y. The Clark Pomace Holder Company ags’t William H. 
Ferguson. Complainant’s Exhibit No. 20, December 20, 1882. 
J. M. R.” 


Q. 10. Are these exhibits the only publications you have—the 
only annual circulars for those years, for 1874, 1876, 1877, and 1878 ? 

A. I think they are, though we might have thrown out other 
circulars, but I don’t remember now of having done so. 

Q. 11. None that you know of? 

A. None that I remember of now. | 

Q. 12. What is the business of the Boomer & Boschert Press 
Company ? 

A. Manufacturing presses. 

Q. 13. How long have you been engaged in the business of man- 
ufacturing cider presses ? 

A. About twelve or thirteen years. 

Q. 14. How long have you been familiar with the cider-making 
business ? 

A. All my life; since I was big enough to understand. 

<4. 15. Have you made ita study to learn the best method for 
laying up cheeses for cider presses ? 

A. I have during the last twelve years. 

Q. 16. What experience have you had in the methods used by 

various cider makers in laying up cheeses ? 
213 A. I have practically tried almost every plan that I have 
seen or heard of, and visited a large number of cider mills in 

different parts of the country, and have owned a cider mill fora 
good many years, and used it as an experimental mill to try all 


WILLIAM H. FERGUSON. 161 


plans and theories of myself and other people. I think I have 
tried practically pretty near every device that is in use in the 
country to any extent. 

Q. 17. You say you have visited a great many mills in this 
country and uther countries? : 

A. A great many; I have visited some mills in other countries. 

Q. 18. Is a guide-frame made of four boards nailed together at the 
ends a well-known device among cider makers ? 

A. It is an old device; the first device that I ever saw or used in 
a cider mill some thirty-five years ago; about that. 

Q. 19. How 1s it used ? 

A. It was used at that time with straw; used to form the cheese 
and keep the straw im place while the pomace was being put in, and 
used as a guide in turning the straw so as to envelop the pomace— 
prevent its speading out. 

Q. 20. Please describe how it was used. 

A. It was laid on the platform of the press and long rye straw 
spread over its bottom and extended out over the sides of the form. 

he form was filled nearly full of pomace and the straw turned over, 
bringing the ends that extend beyond the form in toward the middle 
of the cheese, and then a little more straw was spread so as to form 
channels for the cider to pass out, and a little pomace laid on the 
top of these ends so as to hold them in place; then the form is raised 
up and four sticks put across the corners under the form and over 
the layer of pomace and straw so that it supported the form in a new 
position; then some straw was put on extending out over the pomace, 
and another layer formed in thesame way ; in that way they formed 
four or five or six layers. 

Q. 21. Was this guide-frame known by different names? 

A. It was; I have heard it called by several. 

Q. 22. By what names? 

A. Heard it called a hoop, a guide-frame, a cheese-former, 

214 a form; although square, it is called a hoop by cider makers. 

A guide-frame is the best name for it that there is, the 

most applicable, because it guides the pomace in forming the cheese 
and forms it into a square shape, which is the most desirable. 

Q. 23. Was it made essentially the same as the form in Plaintiff’s 
Exhibit No. 9? 

A. Generally made about the same; I have often seen these guide 
sides left off and three-cornered blocks put in the inside corner to 
preserve the square form ; that is not as good, because these slats on 
top serve as guides to make one layer directly above another. 

Q. 24. Was the advertisement on the last page of Exhibit No. 13 
paid for by Mr. Clark ? 


Objected to as immaterial. 


Q. 25. How did it come to be put in the paper and published ? 
A. It was not paid for; I think it was put in the paper by my 
directions. | 
Q. 26. By whose directions was the editorial in the third column 
of the third page ? 
21—58 
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_ A. That is mine. : 

Q. 27. Did Mr. Clark have any controversy with you about that 
publication ; and, if so, what? 

A. No particular controversy that I remember; I think he ob- 
jected to it after it was published, but I don’t remember the ground 
of his objection—the particular ground. 

Q. 28. Both the editorial and the advertisement ? 

A. The matter connected with his system of laying up cheese— 
found some fault with it. 

Q. 29. What led you to put those things in at that time ? 

A. Thought it was an improvement; new method. 


Cross-examination by Mr. FEATHERSTONHAUGH : 


Q. 30. Was the advertisement and editorial inserted in the paper 
which you have spoken of placed there with Mr. Clark’s knowl- 
edge ? 

A I don’t think it was. 

Q. 31. Had you had no conversation with him prior to the inser- 
tion of those articles ? 

A. I had conversations with him prior to that; I had become ac- 

quainted with him before that. 
215 Q. 32. Had you had any conversation with him about the 
articles themselves prior to the insertion ? 

A. Had not. 

Q. 33. Were the articles written by you individually ? 

A. I can’t remember about that now ; I wrote a good many articles 
for the paper, but I can’t remember now which I wrote. 

Q. 34. The articles there inserted state facts, do they not? 

A. I presume they do. 

Q. 35. Do you know when they first came to the knowledge of 
Mr. Clark ? : 

A. I know very nearly. 

Q. 36. When? 

A. At the Michigan State fair; I think I carried the first paper 
there that he saw; I had a paper of it sent on to me, and I carried 
it to the Michigan State fair with me. 

Q. 37. Was that fair in September of that year ? 

A. I believe so. 

Q. 38. Have you read and examined the Holbrook patent 117,075, 
and do you understand the invention described therein ? 

A. I have, and I think I understand it. 

Q. 39. Have you also read and examined patent 187,100? 

A. I have. 

Q. 40. And do you understand the same ? 

A. I do. 

Q. 41. Please compare the methods of operation and the con- 
struction and use of the apparatus described in these patents, and 

state whether or not they are similar to or dissimilar from each other, 
and give your reasons for any opinion you may express. 

A. There is very little stentlasine between the two so far as relates to 
the pomace holder; the Holbrook patent has a crib, which is usually 
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made about four feet square and three feet deep; in this crib the cheese is 
built up by using rackssimilar tothe racks used in the Clark patent, but 
the cloths are used in a different manner; in the Holbrook patent 
the cloth is first hung on four sides of the crib, inside of it, reach- 
ing from the top to the bottom ; the racks are made of proper 
216 dimensions to go inside this crib. In laying up a cheese a 
crib was placed on the press-bed and the rack was put in it 
at the bottom on the press-bed or platform. Another cloth is laid 
over the rack, pomace is put in, say, four inches deep or six inches 
deep, and another cloth placed over the pomace, and then another 
rack and cloth and pomace and cloth, and so on, until the crib is 
filled. In pressing the pomace extends out to the ends of the racks 
and against the cloth, which rests against the crib slats, the uprights 
which form the inside of the crib. In pressing the cheese the prin- 
cipal part of the cheese i3 forced down the outer side of the cheese 
and the cloths rubbing against the upright sticks causes a great 
amount of friction, and also causes the cloths to be torn and worn 
out rapidly, and also has a tendency to force the frame part in a 
horizontal direction, allowing the pomace to extend out beyond the 
ends of the rack, and this rubbing on the crib forces the pomace 
and cloth up over the ends of the rack sticks, which closes up the 
channel or outlet for cider. In the Clark system these troubles are 
avoided; no crib is used; the form is smaller than the raeks and 
each layer of pomace is enveloped in cloth, and the outer edges of 
the cloth and pomace is always retained within the circumference or 
outer ends of the racks. The meaning of the phrase in the Clark 
patent, “and thus secure uniform pressure on its entire area and to 
avoid all tendency to break the pomace frames or racks,” I think, re- 
lates to the fact that by the form we are enabled to fill in the pom- 
ace so that it is in even thickness, and when spread by pressing the 
racks together it still comes between the racks and the even thick- 
ness is maintained, and “ to avoid all tendency to break the pomace 
frames” is meant that these racks in the old method, the Holbrook 
method, are apt to catch on the sides of the crib and be broken. 
This system of Clark’s avoids all such danger. I might further state 
that the cloth and pomace being retained within the outer edges of 
the rack it is impossible for it to close up the outlets formed by the 
rack, as is the case with the crib. 
217 Q. 42. State whether or not you find in the Holbrook pat- 
ent the combination of devices which are specified in the claim 
of the Clark patent. 

A. There is not a combination of such devices; in the Holbrook 
patent a rack is used similar to the Clark patent; that is really the 
only device that is used in the combination in the Clark patent; 
cloths are used, but they are used in a different manner; the rack is 
similar and amounts to the same thing, although it is made double, 
the same number of sticks being used in the two directions cross- 
ways. 

Q. 43. I asked ycu if there was a combination of devices in the 
Holbrook patent such as is specified and claimed in the Clark pat- 
ent. 
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A. There is not. 

Q. 44. Are you by yourself or others actively engaged in intro- 
ducing into use in this country the invention or apparatus described 
in this Clark patent; and, if yes, during what time have you been so 
engaged, and whether or not you have been extensively so engaged ? 

A. I have been engaged in introducing this system, I might say, 
extensively. 3 

Q. 45. What success have you had in the matter as compared with 
other systems in use? 

A. Ihave put many hundred of them into use among cider makers, 
explaining every other device that I am acquainted with, and I have 
never known vet one of them to be thrown out after it had been used 
long enough for the operator to become familiar with its operation. 

Q. 46. Have you taken out patents yourself for new inventions ? 


Objected to as immaterial. 


A. I have. 

Q. 47. Are you familiar with any patents for new inventions which 
you have not taken out yourself? 

A. I think so. 

Q. 48. State whether or not, in your opinion, this Clark patent 
contains such a description of the invention described therein as will 
enable any person familiar with the art to which said invention be- 
longs to successfully make and use said invention. 


218 Objected to on the ground [that] witness is not properly 
shown to be qualified. 


A. I think it does; I think most any cider maker would have no 
difficulty in making this pomace-holder from the description given 
in the patent. 

Q. 49. Please examine the model, Complainant’s Exhibit No. 9, 
and state whether or not, in your opinion, it contains the invention 
made known in Clark’s patent 187,100, and state also how it com- 
pares with the description of the apparatus which is described in 
said patent. 

A. It is a model that represents the patent, represents the descrip- 
tion contained in the patent, and in all its essential features it is like 
the description. 


Recross-examination by Mr. FEATHERSTONHAUGH: 


Q. 50. Is the description which you have just given of laying up 
a cheese on the Holbrook patent derived from actual experience 
which you have had in laying up cheese under that patent or from 
other sources? 

A. Well, I have read the patent and have given my description 
principally from that. Perhaps a part of my information may be 
derived from actual experience, being perfectly familiar with that 
system of laying up a cheese and understanding its advantages and 
disadvantages thoroughly, but I have attempted to make my descrip- 
tion conform to the description in that patent of laying up a cheese 
by the Holbrook system. 
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Q. 51. The description which you have just given is mainly de- 
rived from the drawings and specifications under that patent ? 

A. I don’t say they are mainly derived from that. The knowl- 
edge gained of that system has been derived from many sources, 
but I have read the patent, and my description conforms pretty 
nearly. I have read the system as described in that patent. A 
lawyer might pick out some technical difference, but generally the 
description is correct. For instance, there are two or three ways of 

laying up a cheese in a crib. Some people don’t hang the 
219 = cloths around the sides of the crib; most everybody does. I 

think the description in this indicates the cloths should be 
hung around the sides of the crib. 

Q. 52. After the cheese is laid up in the Holbrook patent are not 
the cheeses entirely enveloped in the cloth? 

A. Taken as a whole they are, but as single layers they may not 
be. The cloths that are put on the inside of the crib extend from 
top to bottom, and square cloths cover the surface of the racks. This 
square cloth is not always sufficient to envelop the layer; some use 
cloths large enough to envelop it and“some do not. 

Q. 53. After the cheese is laid up there are cloths upon the sides 


of the cheese and on the top of the cheese? 


A. Generally there are ; 1f they are long enough to reach they are 
thrown over the top so as to make a covering cloth extend in con- 
nection with the hanging cloth over the whole surface of the pomace. 

Q. 54. Is there any essential difference between the two racks used 
on the two patents? 

A. If you speak of the pliable rack there would be an essential 
difference ; if you speak of the stiff racks there is no essential differ- 
ence in the rack itself; one is made double and the other is made 
with several strips running across it to hold the rack sticks together 
which form the body of the racks. It matters not whether two or 
three or four or five of those cross-sticks practically —, though the 
more there is used the stronger the rack is made, and the larger the 
rack is the more is necessary. 

Q. 55. Will you please give the difference between the form and 
the crib, as you have termed them ? 

A. The form is made the depth of one layer; the crib is made the 
depth of all the layers, and thus entirely outside of the cheese. 

Q. 56. The comparison which you have just drawn between the 
two patents is between the Holbrook patent and Clark’s last patent, 
is it not? 

A. Yes, sir. 

Q. 57. You have drawn no comparison between the Holbrook pat- 
ent and Clark’s first patent ? 

A. No, sir; I have drawn no comparison between them; the first 

patent has not been referred to. 
220 Q. 58. Would the comparison be the same? 
A. Not at all. | 
Q. 59. Did Mr. Clark’s patent use the crib or form? 
A. Used the crib; that is very similar to the Holbrook patent. 
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Redirect examination by Mr. Warp: 


Q. 60. When you said the racks of the Clark system were similar 
to the racks of the Holbrook system did you mean the construction 
of the racks or the use of the racks? 

A. I mean more especially the function they perform; the con- 
struction is different; the Holbrook rack is made of perhaps 30 or 
40 slats, each an inch wide, laid down and 30 or 40 more laid on 
top of them crosswise and nailed together so that the cross sticks of 
the rack cover the whole surface of the rack except the channels, 
which are left open for the cider to run in; in the Clark rack one 
side of those slats are held together by a certain number of cross- 
pieces, it does not matter how many, two in a small rack would be 
sufficient, and in a larger rack three or four or five, according to the 
size of the rack. 

Q. 61. Do not the Clark racks perform functions that the racks 
in the Holbrook patent do not perform ? 

A. Yes; they do in the combination, but still taken simply as a 
rack they are constructed in practically the same manner and used 
practically for the same purpose. When combined with the form 
and cloth according to the Clark system they not only do what the 
Holbrook rack does, but they also contain the edges of the layers 
within their limits and press these edges the same as they do the 
middle of the cheese, while in the Holbrook system the edges of the 
cheese goes outside of the ends of the racks and away from them ; 
in that respect the Clark rack performs a function that the Holbrook 
patent does not; that 1s only when taken in combination with the 
other elements of its patent. 

Q. 62. What means have you taken for making yourself acquainted 

with the cider-making business in the American States and 
221 with the appliances and apparatus and methods employed 

for cider making? And in your answer please explain how 
long you have employed such means. 

A. I have traveled among cider makers very extensively, and 
have employed agents, I think, every year since I have been in 
the business to travel, and have required those agents to report to 
me a list of the cider makers and of all different systems in use and 
different kinds of machinery; I have so thoroughly canvassed the 
business that we have now a list of something like 1,800 to 2,000 
cider makers in the State of New York, and generally know just 
what they are using in their business in regard to machinery. Ever 
since we commenced business in 1870—I might say in 1871 ;. we did 
very little in 1870; I think I had two agents out 1n 1870 and quite 
a number out in 1871, and traveled myself considerably in 1870, 
and from that out. 

Q. 63. You mean you personally and your agents visited the dif- 
ferent cider makers whose names you obtained ? 

A. Yes, sir; most of them; in some sections of the country we 
have canvassed the territory very thoroughly ; I will say in the State 
of New York we have visited nearly all of the cider makers, both my- 
self and my agents, and have for years sent agents out with horses 
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and buggies, so that they could go through every county and visit 
every cider mill, and it has been the calculation to visit every cider 
mill in the territory I had under my immediate control, which, gen- 


erally speaking, comprised the State- of New York, New Jersey, and 


Pennsyl!vania. 

Q. 64. Are your agents in the habit of reporting to you the appa- 
ratus and appliances and methods to be found in use in different 
sections of the country ? 

A. Yes, sir. | 

Q. 65. State whether or not you, directly or indirectly, knew of 
any such system or combination—any apparatus for cider presses or 
forming cheese therefor as are described in said Clark patent pre- 
vious to the communication of his invention to you by Mr. Clark. 


Objected to upon the ground the question calls for hearsay evi- 
dence. 


222 A. I never knew of or heard of this system described in 
said patent until communicated to me by Mr. Clark. 
Q. 66. How many cider makers do you suppose there are in the 
State of New York ? 


Objected to upon the ground that it calls for the witness’ supposi- 
tion and not what he knows. 


A. I estimate the number at about 2,000. 

Q. 67. When was that system communicated to you by Mr. Clark, 
to the best of your recollection ? , 

A. In 1874. 

Q. 68. What month ? 

A. I can’t tell you. 

Q. 69. Was that previous to the Saginaw fair? 

A. Yes, sir; some little time previous. 

Q. 70. Do you recollect the fair at Ohio ? 

A. Yes, sir. 

Q. 71. Was it previous to that fair? 

A. Yes, I think it was; I think it was several months previous. 

Q. 72. Had you never read such descriptions of such patent in 
any circulars you had or had received ? 

A. Had not. 


DANIEL Harrison, being duly sworn in behalf of the complain- 
ant, testifies as follows: 


Examined by Mr. Van Santvoorp: 


Q. 1. What is your business? 

A. Cider maker I suppose is the most correct answer; we have a 
store here in New York, but we are manufacturers mainly. 

Q. 2. What is your place of business in New York ? 

A. 45 Harrison street. | 

Q. 3. How long have you been in that business ? 

A. I have been acquainted with it longer than I have been in it; 
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I have been acquainted with it all my life; my father was a cider 
maker before me. | 

Q. 4. How long have you been in business yourself? 

A. I have been the manager of our present cider works for 24 
years. 

Q. 5. What is the style of your company or concern ? 

A. The name of the firm? 

Q. 6. Yes, sir. 

A. Harrison & Co. 

223 Q. 7. Are you extensively engaged in the basiness ? 

A. Quite extensively; not as large perhaps as some, but 
quite extensively; it is our business—the manufacture and sale of 
cider and vinegar—our only business. 

Q. 8. Where did your father carry on business before you ? 

A. New Jersey, a place now called Montclair; originally, in the 
time father was a cider maker, it was West Bloomfield, Essex county. 

Q. 9. You made it your business to look up the different improve- 
ments in cider making and the apparatus for it? 

A. Yes, I think so; I think we are perhaps up to it now; we were 
a little slow perhaps in availing ourselves of improvements—a little 
inclined to be old fogy, I think we were, originally. 

Q. 10. Look at patent 187,100, and state if you have examined 
this thing and understand its construction. 

A. Yes; I have looked at it. 

Q. 11. And the construction and operation of the apparatus de- 
scribed in it? 

A. Yes. 

Q. 12. Look at the model, Complainant’s Exhibit No. 9, and state 
if you have examined the thing and understand that—the construc- 
tion and operation. 

A. Yes, sir. 

Q. 13. Have your company any apparatus like that described in 
this model in active use in your business ? 

A. Yes, sir. 

Q. 14. How many ? ' 

A. Perhaps they may vary from that, in that ours is a double 
platform and this represents a single platform, the principle being 
the same; we use a doable platformin ; we have five. 

Q. 15. How long have you used that apparatus—that kind of ap- 
paratus—in your mills? 

A. If my memory isn’t faulty, we used our first press of that 
character in 1876. 

Q. 16. What do you say in regard to the availability of that sys- 
tem and apparatus, shown in model No. 9, as compared with other 
methods of making cider? 

A. It is the best I have ever known. 

(J. 17. Have you any information as to the opinion of other 
224 persons engaged in the same business, besides yourself, on the 

subject in regard to the merits of this method—the method 
described in that model compared with others? 
_A. From my acquaintance with cider makers my impressions 
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have been that this style of press for laying up and pressing pomace 
l ever knew. 

Q. 18. Has that opinion been expressed to you by more than one 
establishment ? 

A. Yes, sir. 

Q. 19. How many? 

A. Oh, perhaps I couldn’t answer that correctly. It is a matter 
that often comes up in conversation with different cider makers, and 
this style of press stands in general favor with them. I think I can 
state that without exception that as far as my knowledge extends it 
is preferred to any other. 

Q. 20. What.are some of its advantages? 

A. In my case its main advantage consisted in increasing more 
than fourfold the capacity of my mill. I make cider. I am enabled 
to make cider. For instance, when I first commenced making cider 
my capacity—we never run nights; we always run daytimes—my 
capacity was 350 bushels of apples per day. I increased that to 
about 600 in 1875, laying up my cheese in the old-fashioned method. 
Now I can use 3,500 bushels of apples every day by means of this. 


Cou:sel for the defendant objects to the counsel for plaintiff pur- 
suing this course of inquiry, on the ground it is new testimony and 


- not in rebuttal. 


Q. 21. How does this model—Exhibit No. 9—compare in its con- 
struction and the system shown in it with the description in this 


. patent 187,100? 


A. I don’t see any difference in the model. Perhaps the draft 
is not quite as clear as it might be, but I don’t see any difference. 

Q. 22. State whether or not you would be able from the descrip- 
tion in this patent 187,100 to construct and operate successfully the 
apparatus described in it. 

A. From the draft and description ? 

Q. 23. From the whole thing. © 

[A.] Yes; I should think so. 

Q. 24. You also think that if you were to construct an apparatus 
after this patent you would construct an apparatus like that Ex- 
hibit 9? 

A. I think so. 

225 Q. 25. State whether or not, in your opinion, any person 

who is skilled in the art to which this invention belongs would 
be able successfully to make and use the apparatus described in this 
patent in making cider and building up the apparatus and use it in 
making cider; whether any person skilled in the art to which this 
invention belongs would be abie to follow the description of the pat- 
ent and make the apparatus and use it successfully. 

A. Yes, sir; without doubt. 

Q. 26. From whom did you first obtain the apparatus which you 
obtained under this system of making cider? 

A. From the Boomer & Boschart Press Company, Syracuse. 

Q. 27. In what year was that ? 

A. If my memory is not faulty it was 1876. 
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° Cross-examination by Mr. FEATHERSTONHAUGH : 


Q. 28. You say that the draft is somewhat defective. In what 
respect, will you please state, that it is defective? | 

A. Did I use the word defective? 

Q. 29. Not quite as clear as it might be. 

A. The only feature about it that I noticed was that it seems to 
represent only half of the form or frame instead of the whole as you 
are looking at it in this way, the lower portion of it; that is the only 
thing that I noticed about it. 

Q. 30. How many cross-pieces does it show there upon the slats 
upon the draft ? ne 

A. I don’t see that it shows more than one of them; it appears to 
me that we are looking at the thing in a different position ; if you 
turn this you see only one piece. 

Q. 31. Looking at the rack so as to show the end of the cross-pieces 
how many pieces does it show the rack has? 

A. It may not show any; the cheese itself don’t show any when 
the pomace is laid in there. 

Q. 32. Does not the draft only show there are two cross-pieces ? 

A. No, I don’t know that it does; my understanding of that would 
be, as I look at it there, this cloth that is lying here is supposed to be 
filled with pomace; this pomace is supposed to be soft, and when it 

is filled with pomace you couldn’t see those pieces. 
226 Q. 33. It covers the end of the rack ? 
A. Not the end of the rack, but as the pomace is pressed 
down it extends. 

Q. 34. Have you read the specifications in that patent? 

A. Yes; I have read those. 

_ Q. 35. Would you be enabled by following the directions given in 
the specifications exactly to operate the press—lay up a cheese ? 

A. I think so. 

Q. 36. Have you used the pliable rack in connection with the 
rack in your business, or do you use the stiff, rack ? 

A. We are now using the stiff rack. I am not positive whether 
the first purchase we made was the pliable racks or not; I am not 
sure about that, because I have not charged my mind with it. 

Q. 37. Was the press which you first purchased similar in all re- 
spects with the model before you ? 

A. I don’t know as to that; there may or may not have been 
slight differences. The principle, I think, was the same; I do not 
call to mind any radical difference ; there might be a slight differ- 
ence. 

Q. 38. Were there two different kinds of racks with that press— 
pliable and stiff racks? | 

A. That I don’t know; my memory would be not. I think I had 
either the one or the other, yet I never charged my mind with it; 
I used whatever they were selling at thetime. When I bought that 
press I bought it from these parties with the best facilities they had 
at the time, and I can’t tell as to that. 

Q. 39. I ask you to read that description of laying up a cheese on 
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the second column and see.if it directs to use continuously the form 
upon each rack, or whether it omits the form after laying down the 
first rack. 3 7 

A. You mean whether this description omits it ? 

Q. 40. Yes; whether that description omits it. 

A. I understand it commencing with this: “A cloth (E) large 
enough to envelop the layer is then laid on the rack inside the frame 
and opened out to receive the pomace, which is ‘struck level’ with 

the girts of the frame, after which the cloth is folded over 
227 ~+the pomace and the frame is lifted off.” Ishould understand 
that to repeat that performance with every layer. 

Q. 41. Does the spetification say so? | 

A. No, sir; I don’t think it says so in justso many words; I tinink 
by inference it teaches it plainly. 

Q. 42. You would, then, draw an inference from the general lan- 
guage that you would repeat the use of the form ? 

A. Yes; I think the instructions are clear on that. 

Q. 43. Is your knowledge of laying up a cheese derived from your 
experience as a cider maker, or from the specification? - « 

A. Those specifications I don’t think I ever saw before perhaps a 
week ago; my attention was never called to them. I had been 
familiar with this using of the form many years ago, and the speci- 
fications from my own experience would either teach me that. 


Redirect examination by Mr. Van SANTVOORD: 


Q. 44. What do vou consider to be the meaning of the description 
in said patent which I now quote: “The next and succeeding racks 
are in like manner laid on the first and filled up.” What is filled 
up? 
s I understand the wording of that to mean that the frame or 
form which is used as a guide is placed on the rack, the cloth placed 
upon it, and the form so placed upon the rack is filled up level, after 
which the cloths are turned over and the form removed while an- 
other rack is being put on; that 1s the way we proceed in laying up 
our cheese. 


Recross-examination by Mr. FEATHERSTONHAUGH : 


Q. 45. You never did at any time lay up a cheese from the speci- 


fications now before you ? as 
A. No,sir: I don’t think I ever saw these specifications until since 
I returned home this fall from this fall busjness. 


228 Redirect examination by Mr. VAN SANTVOORD: 


Q. 46. As I understand it, the method that you use in laying up 
cheese with the apparatus which you say you recognize in this 
model, Complainant’s Exhibit No. 9, corresponds and agrees with 
the description of this patent. Am I correct? 

A. Yes; I think so. 
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JOHN CLARK recalled by complainants. 


Examined by Mr. Warp: : 


Q. 1. When did the State fair at Saginaw commence—the 26th 
annual fair—according to your best recollection ? | 

A. The State fair at Saginaw in 1874 commenced either on the 
15th or 22d of September. : , 


Complainants rest. 
Adjourned. 


United States Circuit Court, Northern District of New York. 


THE CLaRK Pomace HoLpER CoMPANY 
against a 
Witiiam H. FeErcuson. 


THE CLARK PomAacE HoLpER CoMPANY 
against 
LEONARD WALLEY. 


THE CLARK PomacE HoLpDER COMPANY 
against 
WILLIAM VAN AUKIN. 


I, James M. Ruso, being duly sworn, do hereby certify that 

229 the foregoing is a correct transcript from my stenographic 

notes of all of the testimony taken before me as notary pub- 

lic and special examiner on behalf of the complainant in the above- 

entitled causes, at my office, in the city of Albany, on the 17th day 

of September, 1881; the 20th day of October, 1881; the 12th day 

of November, 1881 ; the 8th day of September, 1882, and the 28th 

day of October, 1882, and at 41 Park Row, in the city of New York, 
on the 20th day of December, 1882. 

JAMES M. RUSO. 


Sworn to before me this 29th day of January, 1883. 
FREDERICK W. CAMERON, 
Commissioner of Deeds, Albany City, N. Y. 


230 Defendant’s Testimony. 


U.S. Circuit Court, Northern District of New York. 


THE. CLARK Pomace HonpER CoMPpaANy 
agt. 
Wituram H. Feroauson. 


THE SAME agt. LEONARD WALLEY. 
THE SAME agt. WittiAM L. Van AUKEN. 


It is hereby consented and agreed between the parties to the 
above-entitled actions that Edward W. Rankin be the examiner 
pro hac vice to tuke the testimony on behalf of the several defend- 
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ants in the above-entitled actions respectively, with all the rights 
and powers of an examiner regularly appointed ; and that the testi- 
mony so to be taken, or so taken before him, be the testimony of 
the said several defendants 1n said several causes respectively ; and 
that an order to that effect be entered, if necessary, without notice. 
Dated Albany, N. Y., Nov. 29, 1881. 
WM. H. KING, 


Solicitor for said Defendants. 
W. E. WARD, 
Solicitor for Complainants. 


Circuit Court of the United States, Northern District of New York. 


THe CLARK Pomace HoLpER CoMPANY 
agt. 
WILLIAM H..FERGUSON. 


STATE OF NEw YORK, \ ais 
City and County of Albany, 


I, Edward W. Rankin, having been ve special examiner 
herein, do solemnly swear that I will faithfully and fairly discharge 
my duties as such special examiner, and make a just and true re- 


port according to the best of my understanding. 
EDWARD W. RANKIN. 


Subscribed and sworn to before me this 5th day of December, 


1881. 
[L. s.] EDWIN G. DAY, 
Notary Public, Albany Co., N. Y. 


Circuit Court of the United States, Northern District of New York. 


THE CLARK PoMAcE HoLpER Company, Complainant, 
agt. 
WitiiaM H. Fercuson, Defendant. 


231 Testimony for the defendant taken before Edward W. Ran- 

kin, notary public, as special examiner, under the sixty- 

seventh rule of equity as amended, to be used at the final hearing 
in above-entitled cause. 


Present: Walter E. Ward, as counsel for complainant; William 
H. King, as counsel for defendant, and William H. Ferguson, de- 
fendant, in person. 


WitiiaM H. Ferauson, being duly sworn, doth depose and say, 
in answer to questions, as follows: : 


1 Q. State your full name, residence, and occupation. 

A. William H. Ferguson, New Scotland, Albany county, New 
York ; farmer. 

2 Q. Are you the defendant in this case? 

A. Yes. 
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3 Q. Do you make cider? 

A. Yes. 

4 Q. For how long a time have you been making cider? 

A. I have been making cider twenty years. 

5 Q. For how many years have you made cider for yourself ? 

A. Since some time in the ’60’s, after the close of the war. 

6 Q. Have you been and are you still acquainted with the appli- 
ances which cider makers use in making cider? 

A. Yes. 

7 Q. Please state what appliances you used for making cider in 
1874. 

A. I used particularly that season a press purchased from Mr. 
Griffes, with ratcheted screws, the cheese being laid up in alternate 
sections, a rack placed between each section or layer, and the pomace 
enveloped or filled a cloth between. 

8 Q. What was the manner in which you laid up your cheese ? 

A. I could not succeed with that plan; it was not large enough ; 
we finally adopted a plan which made the cheese twice as large, 
using two racks at the side of each other, the pomace being filled in 
a cloth as before, a form made of four strips of inch boards one inch 

thick, six inches wide, the form being less in area than the 
232 combined size of the racks; the pressure was then applied 
and the cheese squeezed out. 

9 Q. Do I understand you to say, then, that you used in combina- 
tion a rack, form, and cloths or cloth in laying up your cheeses in the 
manner in which you made cider in 1874? 

A. Yes; I used each one of those three elements in 1874. 

10 Q. You used all three of those elements in laying up your 
cheeses in 1874? 

A. Yes; I did. 

11 Q. Look at Complainant’s Exhibit No. 1 and state whether or 
not you laid up your cheeses in that manner in 1874. 

A. I do not think I did. 

12 Q. Did you first lay down a rack, place thereon a form that 
was smaller than the rack, then a cloth inside of the form, then the 
pomace inside of the cloth, then turn up the edges of the cloth over 
the pomace, then remove the form, place upon top of the cloth hold- 
ing the — another rack, upon which you placed a form, inside 
of which you placed another cloth, filling er cloth with pomace, 
turning up the edges of the cloth over the pomace again, removing 
the form laying up your cheese in that manner? 

A. That was the way we proceeded, except that the first rack was 
attached to the floor of the press and remained there. 

13 Q. Then that is the only difference between the manner in 
which you laid up your cheese in 1874 and the manner in which 
cheeses aredaid up in this Complainant’s Exhibit No. 1; that the 
lower rack was fixed to the floor or platform ? 

A. The first rack was fixed to the platform, and the subsequent 
racks were placed side by side so as to extend beyond the cheese. I 
did not use this in 1874; I did use this in 1875. 

14 Q. What did you use in 1874? 


WILLIAM H. FERGUSON. 175 


A. The racks and cloth and form. 

15 Q. Of whom did you purchase that press ? 

A. Of Mr. Griffes, of Schenectady ; I think his name was Nathaniel 

Griffes. 
233 16 Q. Where is Mr. Nathaniel Griffes ? 
A. He is dead; he died in August, 1881; since this suit 
was commenced. 

17 Q. How long had he used this press ? 

A. Four years; it was built in 1870. 

18 Q. Are you using a form now in making cider? 

A. No. 

19 Q. Have you been at any time using a form in making cider 
since the commencement of this suit ? 

A. No; I have not used a form in making cider since the com- 
mencement of this action nor since I received a notice that it was an 
infringement. This notice was received by me, I think, in March, 
1881; the suit was begun in June, 1881. 

20 Q. Do you know Mr. George B. Boomer, a witness, of Syracuse, 
who has testified in this case? 

A. Yes. 

21 Q. Please state whether or not you have had any conversation 
with Mr. George B. Boomer in relation to the invention described in 
letters patent to John Clark, No. 187,100, in evidence, and marked 
as Complainant’s Exhibit No. 1, and upon which this suit has been 
brought; and, if your answer is yes, please state when and where 
such conversation took place and as nearly as you can such conver- 
sation. 

A. Yes, I did; the first conversation was in New York city, No. 
15 Park Row, 1876, in October. We spoke in relation to this patent. 
I said that I understood that parties were collecting licenses in 
Albany county. His question was “What do you people mean to 
do about it?” My answer was, “If we find this right and square 
we mean to pay.” He said it was correct, and he supposed that 
every one infringing would have to pay license. 

22 Q. This was before any patent had been obtained, was it not? 

A. Yes. 

23 Q. Did you state all of this conversation ? 

A. That is the substance of it, as far as relates to the patent. 
234 24 Q. What is the date of the patent 187,100? 
A. February 6, 1877. 

25 Q. Did you have any conversation with Mr. George B. Fisemnan; 
of Syracuse, in June, 1881, in relation to this invention covered by 
letters patent 187,100 ? 

A. Yes. 

26 Q. Please state what and where it was. 

A. It was in Syracuse, at the Boomer and Boschert Press Com- 
pany’s works. The remark that I remember in particular was that 
he, Mr. Boomer, had made a suggestion to Mr. Clark about the man- 
ner of making Clark’s racks. They were made pliable. He had 
suggested that they be made stiff racks. 
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27 Q. (By Mr. Crark.) Do you mean the John Clark, the patentee, 

or alleged patentee, of this invention ? : 

| A. Yes. 

| 28 Q. And by the racks you mean the racks mentioned in the | 

| alleged patent of Mr. John Clark, No. 187,100, do you not? q 

| A. Yes. 

! 29 Q. Please state whether or not the form, rack, and cloths, as 
used by you in 1874 and subsequent thereto, were used with the 
permission or the consent of John Clark, the alleged patentee of 
letters patent 187,100, or of any one representing him as agent, as- 
signee, or owner of his invention and letters patent, or of any one 
interested, either directly or indirectly, in the inventions mentioned : 

- and described in letters patent 187,100, or of said alleged letters ‘a 
patent? : 


(Objected to by complainant’s counsel on the ground that the wit- 
ness has already testified that in 1874 he did not use the racks, form, 
and cloths in the manner described in letters patent 187,100, and 
on the further ground that the witness testified that he used the : 
racks, form, and cloths in a different manner in 1874 than he did : 
in 1875 and subsequently.) | 


A. Thad not heard of John Clark or anything of his patents. 4 

235 30 Q. Is this (showing two small racks offered in evidence, 

marked Defendant’s Exhibit No. 1, of December 5, 1881), the 

model, the rack you used in 1874,and which you say you placed to- i 
gether side by side? 

A. Yes; these were the racks which I bought of N. Griffes with | 
my press, and which were pretty old when I bought them, and as 
they wore out they were replaced by this rack (model shown witness, 
offered in evidence, and marked Defendant’s Exhibit No. 2, Decem- 
ber 5, 1881). This is the model of a form that I used (offered in evi- 
dence and marked Defendant’s Exhibit No. 3, December 5, 1881). 
These models are made upon the scale of three inches to the foot and 4 
are accurately made. . 14 


Cross-examination by complainant’s counsel. 


31 Q. What time in year 1874 did you buy this press ? 

A. About the 23d day of November, 1874. I bought it one day 
and paid for it the next; there is a receipt for it. 

382 Q. What appliances came with the press for squeezing out the 
uice % 

A. The press with its appliances was not complete. There came : 
the press frame, screws, platform, racks, cloths, and crib. 

30 Q. Describe what the cribs and racks consisted of, and de- 
scribe how they were used. 

A. On the platform was a stationary rack, as described before. ) 
There was an upright hoop or crib set upon this rack. There was | 
a cloth laid inside this crib so as to cover the bottom and sides. The 
yomace was shoveled upon this cloth to the depth of three or four j 
inches evenly over the whole surface. The cloths were then spread 
over this pomace and a rack placed upon, it as described before. A 
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cloth was spread on top of the rack, the pomace filled in as before, a 
cloth spread, and a rack placed on that, and so on, until the cheese 
was completed. 
34 Q. How was this cheese pressed down ? : 
236 A. The cheese was finished off with a rack on top; planks 
were placed upon it, the follower on that; the screws were 
then applied to the follower and the pressing then commenced. 
30 Q. Where was the crib that you spoke of during the pressing ? 
A. The crib was round about the cheese, supporting it. 
36 Q. When was this crib taken off? 
A. When the pressing was finished the crib was taken off. 
37 Q. What did this crib consist of ? 
A. It consisted of upright standards bound together with a strong 
wooden frame, clasped at the corner with strong iron hinges. 
38 Q. Did you take it down and put it up in sections ? 
A. I could do either; I could take it partly down or altogether. 
39 Q. What kind of racks were used 1n this crib? 
A. The same as those of which Defendant’s Exhibit No. 1, of De- 
cember 5, 1881, is a model. : 
40 Q. Look at Complainant’s Exhibit No. 2; is the device used 
similar to the one described there ? : 
A. I should say it was similar to the engraving, but mine was fast- 
ened with hinges. : 
41 Q. Had you another press before you got this? 
A. Yes. 
42 Q. How did you lay up cheese on that press ? 
A. The-usual custom was the custom in practice there for years ; 
a form was placed upon the platform of the press; there was straw 
spread evenly inside of the form with the ends projecting ; pomace 
was filled in and struck level with the top of the form; the ends of 
the straw were turned over and fastened down by the small portions 
of the pomace on the ends of the straw; slats were laid across the 
top of the layer, the form was placed upon the end of these project- 
ing slats, straw placed in the form, and pomace in that, as before. 
43 Q. How was this form made? 
237 A. A good representation of it is Defendant’s Exhibit No. 
3, December 5, 1881. 
44 Q. How many layers did you usually put in a cheese ? 
A. Usually about six or seven. : 
45 Q. How was the cheese taken down ? 
A. From the top; one layer at a time. 
46 Q. Did you ever cut off the edges and lay up over again? 
A. Very seldom; I think I did once, but it wouldn’t pay. 
47 Q. Did you ever try it more than once? 
A. I think I did. 
48 Q. Why did you not do it more? 
A. Because I preferred to take the whole cheese down, soak it, and 
put it back again. 
49 Q. It wasn’t because you couldn’t cut it down ? 
A. I think I could have cut some of them down. 
00 Q. What did you mean by soaking them? 
23—d8 
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A. To put liquid upon them. 

51 Q. What kind of liquid? 

A. Sometimes water, sometimes cider. 

52 Q. How often did you use cider? 

A. Very often. 

53 Q. How long did you use straw in making cider? 

A. I do not think that I used it after 1874. 

54 Q. How long did you use this arrangement that you bought 
of Griffes? 

A. I used it the remainder of that season and part of the next. 

55 Q. These are the only two methods in which you made cider 
in 1874? 

A. Yes. 


(Defendant’s counsel objects to this answer being taken on the 
ground that the witness has not at any time during his examination 
in any way stated or intimated that he used both of these methods 
in 1874, and that if the defendant was misled by the question of 
counsel, or did not understand the question asked, he has a right to 
explain his answer at this present time, and defendant’s counsel so 
advises him.) 


238 56 Q. Do you wish to explain your answer? 
A. Yes. 

57 Q. Will [you] please explain ? 

A. In answering this question I did not wish to convey the 1m- 
pression that an experimental test or slight use of a method-or sys- 
tem was a permanent use. 

58 2 Did you use straw, during 1874, in making cider? 

A. Yes. 

59 Q. Did you use the crib that you have already explained dur- 
ing the year 1874 in making cider? 

A. Yes. 
ane Were you at the Centennial exhibition, at Philadelphia, in 

A. Yes. 


(Defendant’s counsel now notifies complainant’s counsel that he 
is now entering upon new matter, not in any way connected with 
the direct examination, and he thereby makes this witness his own 
witness.) : 

(Plaintiff’s counsel states that he intends to show that this de- 
fendant learned how to make cider in this manner subsequent to 
the time stated by the defense.) 

(The defendant’s counsel here desires that complainant’s counsel 
state the time when he claims that we learned this process of mak- 
ing cider.) 

(Defendant’s counsel also notifies complainant’s counsel that he 
makes this witness his own witness, and cannot, at any future time 
examine any person as a witness to contradict his testimony.) 

(The defendant’s counsel has asked the complainant’s counsel to 
state the time.) 
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(Complainant’s counsel says that he has no statement to make. 
The complainant’s counsel considers the record sufficient for all 
purposes.) , 


61 Q. Did you see a Boomer and Boschert cider press at the Cen- 
tennial exhibition ? 

A. Yes. 

62 Q. Did you see it work there? 

A. Yes. 
239 63 Q. Was the improvement described-in Complainant’s 
Exhibit No. 1 (said exhibit shown witness) used on that 
press ? 

A. Yes. 

64 Q. What month was that? 

A. October, 1876; the last week in October. 

65 Q. Was it within the same month and the same year that 
you had the conversation with Mr. Boomer ? 

A. It was on my way home; it must have been the day before 
election. -« 

66 Q. You are sure that you cannot be mistaken as to the year? 

A. I am positive. 

ri Q. What time did you get into New York from the Centen- 
nial? 

A. On Saturday night. 

68 Q. How long did you stay in New York? 

A. I stayed in New York till Monday night. 

69 Q. When did you see Mr. Boomer; what day of the week ? 

A. I suppose it must have been on Monday; the whole thing is 
wrong; I am mistaken as to the time; I would not have known it 
if I had not discovered it in my diary. 

70 Q. When was it that you saw Mr. Boomer at 15 Park Row? 

A. In August, 1880; I recall the circumstance by ordering an 
elevator. 2 

71 Q. Then this whole conversation about collecting royalties for 
a patent before it was issued was wrong ? 

A. It was not wrong; we had such a conversation. 

72 Q. The patent was issued long before that conversation, was it 
not? 

(Defendant’s counsel objects to the use of the words letters patent, 
as it has not been proved that letters patent for the invention 
claimed have ever been issued. On the contrary, the record shows 
that no valid letters patent could ever have been or be issued for 
said invention, and that counsel has no objection to the question if 
the word alleged is used before the words letters patent.) 


A. The patent was issued in February, 1877. 
240 73 Q. Did you ever have any other conversation with Mr. 
Boomer, at No. 15 Park Row, New York, than the one you 
stated in your direct examination ? 
A. Yes, sir. | 
74 Q. Did you, at the conversation you have testified of, or at any 
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other time, state to Mr. Boomer, in words or substance, that you were 
free to acknowledge that you learned to make cider by the Clark sys- 
tem at the Centennial exhibition? 

A. I do not recollect of giving Clark the credit of learning me to 
make cider in any improved way. 

75 Q. How long did you use the racks (Defendant’s Exhibit No. 
1, December 5, 1881) side by side, as you have testified to? 

A. I could not say. They were constantly giving out and being 
replaced by whole ones, all in one piece. ‘ 

76 Q. Was a cheese laid up in your mill during the year 1875 
with all whole racks, similar to Defendant’s Exhibit No. 2, Decem- 
ber 5, 1881? : | | 

A. I can’t say. 

77 Q. Were any cheeses laid up in 1876 with all whole racks? 

A. I can’t say. Some of the racks similar to Exhibit No.1 of de- 
fendant, December 5, 1881, were used up to 1878, and there are some 
pieces of them about the mill now. 

78 Q. Did you see Mr. Boomer at Park Row, New York city, in 
1876? 

A. I had an impression that I did, but it can’t be so. 

79 Q. Did you see him anywhere in New York at all in 1876? 

A. I think the first acquaintance I had with him was when I or- 
dered the elevator in 1880. : a. 

80 Q. When did you have your first notice that you were in- 
fringing ? , 

A. Near the first of April; in March, 1881. 

81 Q. In what way had you been laying up cheeses previous to’ | 
this notice? | 

A. Cloth, racks, and form. 

82 Q. In what way were they used ? 

A. As described by me before. 

83 Q. As described in Plaintiff’s Exhibit No. 1? 

A. Very much the same. 
241 84 Q. Did you make cider in that way in 1880? 
A. Yes. 

85 Q. In 1878? 

A. Yes. 

86 Q. In 1879? 

A. Yes. 

87 Q. In 1877 ? 

A. Yes; substantially the same; some of the racks were double. 

88 Q. Did you make any cider after you received this notice, in 
the spring of 1881, in any way ? 


(Objected to by defendant’s counsel as wholly immaterial.) 
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A. There was one cheese, perhaps two, of second pressing; I think 
that was squeezed in March. 

89 Q. Was that all? 

A. Yes. 

90 Q. Was that made in this system ? 

A. I could not tell. 
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91 Q. In your conversation that you testified toin Park Row, New 
York, with Mr. Boomer, was this patent in suit discussed? 

A. Yes; it was a small part of the conversation. 

92 Q. Did Mr. Boomer inform you in that conversation that he 
was agent for the Clark Pomace Holder Company for the State of 
New York ? | 

A. I think not. : 

93 Q. Do you take the National Press? : 

A. Yes, 

94 Q. Have you ever seen this patent described in that as a pat- 
ented article? 

A. The advertisement say- it is patented. 

95 Q. How long have you taken the National Press ? 

A. Since about the time it was first published, January 1, 1880. 

96 Q. Have you ever received a circular from the Boomer and 
Boschert Company describing their press? 


(Objected to by defendant’s counsel as immaterial. 


A. Yes, sir; I have received circulars since 1876 yearly. - 
97 Q. You have seen this improvement described in that circular 
since 1877, have you not? 


242 (Objected to by defendant’s counsel as immaterial.) 


A. Yes. 
98 Q. And you also saw the claim in these circulars that this im- 
provement was patented, did you not? 


(Objected to by defendant’s counsel as immaterial.) 


A. I think I did. 
99 Q. You knew, then, before March, 1881, that you were using 
an apparatus on which it was claimed there was a patent? 


(Objected to by the counsel for defendant as irrelevant and im- 
material, and also that defendant’s counsel states that he is your 
witness, and that you are on dangerous ground.) 


A. I knew that they claimed it, but I didn’t believe that they had 
any ground for their claims. I based my belief on the knowledge 
of former use. I would not have been fool enough to use it if I 
had not known that parties had used this device for years before the 
date of the patent. 

100 Q. Then you testified to what was not true in your direct ex- 
amination when you said that the first notice you had that there 
— 7 eae upon the apparatus you were using was in March, 

1? 


(Objected to as me gg in form and in every respect, and as.im- 
pertinent, by counsel for defendant.) 


A. I said that that was the first notice I had from Mr. Ward. 
101 Q. Are you not now using machines upon which there is a 
patent without a license? 


(Counsel for defendant objects to the question as improper and 
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immaterial, and states that counsel for complainant may ask about 
patents in this case, but not anything else.) 


A. Not to my knowledge. 
102 Q. Who did you buy your cider press of? 


(Objected to by counsel for defendants as improper and immate- 
rial, and as laying foundation for other suits, and counsel 
243 advises the witness that he need not answer, except as to the 
press that he has bought of Mr. Griffes.) 
(Complainant’s counsel states that the only object of this part of 
the cross-examination is to impeach the credibility of the witness.) 
(Defendant’s counsel states that the complainant’s counsel has 
made this witness a witness in behalf of the complainant, and under 
all the rules of evidence he is bound by the testimony of his wit- 
ness, and cannot in any way impeach his credibility.) 


A. I bought a press of Mr. Griffes. 
103 Q. Of whom did you buy the press you have used the last 


season ? 


(Objected to by defendant’s counsel on the same grounds as 
above.) 


A. I bought it of Robert Butterworth, Trenton, N. J. 
104 Q. Do you use upon this press what is known as a double 


platform ? 


(Objected to by counsel for defendant on the same grounds as last 
above.) 

(Complainant’s counsel requests the examiner to put down the 
statement made by defendant’s counsel that he advises witness not 
to answer this question, and if he answer it he does it at his own 
risk.) 

(The examiner is unable to state the words used.) 

(The defendant’s counsel states that he did not use the words stated 
by the counsel for the complainant.) 


A. Yes. 


The further examination of witnesses in the above-entitled cause 
adjourned until Monday, December 12th,10a.m. 
[L. s.] EDWARD W. RANKIN, 
Special Examiner and Notary Public in and for the 
County of Albany, N. Y. 
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244 Circuit Court of the United States, Northern District of New 
York. In Equity. 


THE CLaRK PoMACK os CoMPANY, se cateccle 
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WiLiiaM H. Faanoeels Defendant. 


Examination of witnesses for the defendant, taken before Edward 
W. Rankin, special examiner and notary public, pursuant to ad- 
journment, on the 12th day of December, 1881, at 10 a. m. 


Continuation of the testimony of Wittiam H. Ferauson, defend- 
ant: 


105 Q. Who put up your press for you in 1874? 

A. I put it up myself. 

106 Q. Was the press complete which you bought of Griffes ? 

A. Not in all its parts. 

107 Q. What was lacking? 

A. I can’t tell, really. 

108 Q. Was the crib and racks all complete ? 

A. I think I have said before there weré defects in it, and I put it 
in working order. 

109 Q. Did you do this all yourself? 

A. I bossed it and did a good share of the work. 

110 Q. Who else worked for you that fall? 

: A. I can’t tell; I have so much help that I can’t tell, looking 
ack. 

111 Q. Are you sure that you had any man to work for you? 

A. Yes. 

112 Q. Did you have any carpenter in fixing up the press ? 

A. No, sir. 

113 Q. Did you have any men help make cider? 

A. Yes. 

114 Q. How do you know you did ? 

A. I employed men every day about that time, before and since. 

115 Q. Was that the first year you employed any men to work 
for you in making cider ? 

No. 
245 116 Q. When was the first you employed any men to work 
for you in making cider ? 

A. I can’t tell. 

rie Q. Do you keep any books? 

118 Q. Would those books show who worked for you from 1874 
on to the present time in making cider? 

A. They would, probably. 

119. Do you know for certain whether they would or not ? 

A. I suppose those books would show, because I always keep 
a time that work for me and amount of what money I pay 
them 

120 Q. Are you certain that those books would show who worked 
for you in 1874? 
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A. I can produce the books and they will show for themselves. 

121 Q. Can you answer whether those books will show or not? 

A. I do not mean to answer until I look at the books. 

122 Q. Can you answer positively whether those books will show 
the _ who worked for you in 1874 or not? 

A. No. 

123 Q. Is there any other way you could tell who worked for you 
in 1874 besides those books ? 

A. I suppose so. 

124 Q. Have you those books with you? 

A. No. 

125 Q. What other way can you tel] who worked for you in 1874? 

A. Call a meeting of Ferguson Brothers and make it out at the 
meeting. 

126 [Q.] How do you mean—any other way than simply mem- 
ory ? , 

A. No; by comparison. 

127 Q. You still state positively that you cannot remember any 
man who worked for you in 1874? 

A. I did not say so. 

128 Q. Can you name any man who worked for you in 1874 in 
making cider ? 

A. I think so. 

129 Q. Who? | 

A. I might say John Gardineer, Frank Ferguson, Charles Barton, 
William Ferguson, Jr.; I do not recollect others; I can’t say that 

those all worked that year either. 
246 130 Q. Can you name any one who did work for you in 
1874, positively ? 

A. I suppose it to be correct to say the first two named above. 

131 Q. Is Frank Ferguson your brother ? 

A. No. 

132 Q. Where do these two persons reside now ? 

A. John Gardineer resides in the town of New Scotland; Frank 
Ferguson resides in the city of New York. 

133 Q. Do you know his street number ? 

A. No, sir. 

134 Q. Do you know his occupation ? 

A. Not positively. 

135 Q. What do you think ? 

A. Clerk. 

136 1o-J In what kind of business ? 

A. Has been furniture—hardware; I don’t know now. 

137 Q. Will your books show for whom you made cider in 1874, 
also in 1875 and 1876? 

A. Yes, sir; with a few exceptions. 

138 Q. Did you make cider for your neighbors during those years, 
to the best of your recollection ? 

A. Yes, sir. 

139 Q. Can you remember any farmers that brought apples to 
your mill in 1874? 
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(Objected to by Mr. King, of counsel for defendant, as immaterial 
and irreievant ; and counsel for defendant gives notice that, at the 
proper time, he shall make a motion to strike out all the testimony 
taken this 12th day of December, as immaterial and irrelevant.) 


A. I suppose so. 
140 Q. Can you remember who worked for you in 1875? 


(Same objection.) 


A. I can refer to the books of that year and tell. 
141 Q. Do you know that Mr. Boomer claims a patent on the 
double platform that you are using? 


(Counsel for the defendant objects to the question as im- 
247 material, incompetent, and irrelevant, and adds that we are 
not trying infringement of other patents.) 


A. He has told me that he claimed patents on double platforms. 
142 Q. He claimed that, before you put your double platform 
in, to your knowledge? , 


(Objected to by counsel for defendant, on the same grounds.) 
143 Q. He so claimed before you put your platform in ? 
(Objected to by counsel for defendant, as above.) 


A. I think I had the platform before I knew Mr. Boomer. 
144 Q. From whom did you purcnase the platform ? 


(Objected to on the ground that it has been answered once in direct 
examination, and on the additional ground that the complainant in 
this action is seeking to get evidence in a matter entirely foreign to 
this subject-matter, with a view of bringing another action against this 
witness for an alleged infringement of an alleged patent owned or 
patented by Mr. Boomer.) 


A. The _ came from different parties. 
145 Q. Did the principal parts of the platform come from Robert 
Butterworth ? 


(Same objection and statement by counsel for defendant.) 


A. Which do you call the principal parts? 
146 Q. Do you know that the principal parts came from Robert 
Butterworth ? 


(Question withdrawn.) 


147 Q. State from whom the different parts of this platform was 
purchased ? 


(Same objection and statement by counsel for defendant.) 
(Counsel for defendant further adds that, in order to bring 
248 the subject of examination before the court so that the rights 
of defendant and of this witness may be clearly established 
by a decision of the judge in this case, and also that it might be 
known whether or not the trial of an action for an infringement of 
an alleged patent not contained in this action can be had herein, 
he rene this witness to refuse to answer the question of com- 
4—58 
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plainant’s counsel in relation to any matter appertaining to the 
platform of the press upon which it is stated or is claimed there is 
a patent which Mr. Boomer now owns or claims an interest in.) 

(The complainant’s counsel reasserts that the object of this cross- 
examination is solely to impeach the credibility of the witness.) 

(Defendants’ counsel states that upon the last day of taking of 
testiinony in this case, and while this witness was being examined, 
he gave notice to complainant’s counsel that inasmuch that he, com- 
plainant’s counsel, had entered upon new matter not in any way 
connected with the direct examination of this witness, that he had 
made this witness a witness for the complainant, and that he could 
not thereby, at any time during the trial of this action, impeach 
the testimony of this witness.) 

(Defendants’ counsel further adds that, inasmuch as complainant’s 
counsel after such notice coutinues the examination of this witness 
upon such new matter, that the statement of complainant’s counsel 
that the purpose of his examination to-day is to impeach the credi- 
bility of this witness cannot now avail him anything. Defendants’ 
counsel further adds that, in order to bring this subject of the man- 
ner of examination before the court immediately upon a question 
of contempt for the refusal of this witness to answer such questions, 
he again advises this witness in the same manner as heretofore.) 


A. Under advice of counsel, I refuse to answer. 
148 Q. When did you commence to use the double plat- 
form? : 


249 (Objected as immaterial and incompetent.) 


A. Early in 1876. 
149 Q. Did you use it in 1876, in the same form as now ? 


(Objected to as incompetent and immaterial, and the same advice 
is given.) 

A. No, sir. 

150 Q. In June, 1880, did you read the following extract from the 
National Press (copy of National Press shown witness), found on 
page 44 of National Press, of the issue of June, 1880, under the 

1ead of Infringements of Patents: “And we hereby notify Robert 
Butterworth and all purchasers of his machinery that we shall 
follow every infringement of our patents on double platform, or in- 
dicators, to the extreme extent of the law.” Signed George B. 
Baomner, vice-president of the Boomer and Boschert Press Com- 
pany ? 

(Objected to by defendant’s counsel as immaterial, incompetent 
and irrelevant, and not in any way connected with the direct exam- 
ination of this witness, and defendant’s counsel advises the witness 
as he has already advised.) 


A. I adhere to his advice as before. 
151 Q. (Letter shown witness.) Is that in your handwriting? 


(Defendant's counsel objects to question until complainant’s coun- 
sel describes letter. Defendant’s counsel requests complainant’s 
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counsel to describe letter so it may be on record. Objected to also 
as immaterial, the letter having been addressed to one George B. 
Boomer, not to the complainants nor to any officer of said company 
as such.) 

A. Yes. 
. 152 Q. Letter dated from Voorheesville, April (25, 1881, to G. B. 
Boomer, offered in evidence, signed by W. H. Ferguson, especially 
that part thereof commencing with words: “This is the way, etc.,” 
to the end. 
250 (Objected to by counsel for defendant on ground of incom- 
: petency, for the reason that said letter is not directed to com- 

plainant, nor to any officer or agent thereof as such, but to an indi- 
vidual.) 

Marked U.S. ©. C.,N. D. N. Y. Clark Pomace Company ag’t 
William H. Ferguson. Complainant’s Exhibit No. 2, Dec. 12, ’81. 


. 


E. W. R., Sp. examiner and notary. ash 


153 Q. Did you write this letter, consisting of three half sheets, 
with the exception of the lead-pencil writing at the top of the first 
sheet, dated Voorheesville, April 26, 1881, addressed to Mr. Dunning, 
signed by W. H. Ferguson ? 

(Objected to on the ground of incompetency, said letter not hav- 
ing been addressed to complainants, or any officer or agent thereof 
as such.) 

A. It is in my handwriting.) 

(Marked for identification “ Dec. 12, 1881. E. W. R., Ex.”) 

154 Q. Did you write this letter, consisting of two half sheets, dated 
Voorheesville, April 27, 1881, to Mr. N. E. Ward, signed the first 
half sheet W. H. Ferguson, the second half sheet W. H. F.? The de- 
‘fendant’s counsel has requested complainant’s counsel to let him 
look at letter and complainant’s counsel has refused. 

(Defendant’s counsel objects to question on the ground of incom- 
petency and irrelevancy.) 

(Complainant’s counsel states he does not at the present time in- 
tend to offer the letter in evidence, but simply wishes it marked for 
identification.) 

A. Yes. 

(Letter marked for identification “ December 12, 1881. E. W. R., 
Sp. Ex. and notary.”) | 


251 155 Q. Letter, consisting of two half sheets, shown witness, 
dated Voorheesville, May 1, 1881, addressed to Mr. W. E. 
Ward and signed W. H. Ferguson—did you write this? 


(Objected to as incompetent, irrelevant, and immaterial.) 
A. Yes, sir. 


(Letter marked for identification “ Dec. 12, ’81. E. W. R., Sp. 
Exam. and notary.”) 
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1553 Q. How long have you lived at Voorheesville ? 

A. I was born there. 

156 Q. Have you lived there ever since ? 

A. Yes, sir. 

157 Q. What has been your business ? 

A. Principally farming. 

158 Q. What else ? 

A. Small fruits and cider making. 

159 Q. Have you done business in any other place or places? 

A. No, sir. , 

160 Q. You have never been engaged in any kind of business ex- 
cept the two kinds you stated ? 

A. Not to any extent. 

161 Q. Have you to some extent? 

A. I have insured one man in an insurance company. 

162 Q. A life insurance company ? 

A. Yes, sir. 

163 Q. Is that the only business outside of farming, small fruits, 
and cider ? 

A. The only business to any extent. 

164 Q. State all the different kinds of business you have been 
connected with in any way ? 

A. I have done carpenter’s work, made sleighs, and can do wheel- 
wright work ; can take down and set up an engine and run an en- 
gine; I have coopered barrels; can do cooper work. I can refine 
cider. I have sold twenty or twenty-five Histories of the War of 
the Rebellion. I have done and can work asa traveling agent, and 
have assisted in selling a patent right. 

165 Q. When were you engaged in selling patent rights? 

A. In 1866. 
252 166 Q. Where ? 
A. In this State. 

167 Q. In any other State? 

A. No, sir. 

168 Q. What was the patent right which you sold? 

A. Jones’ water elevator. 

169 Q. How long were you engaged in that business? 

A. Not long. 

170 Q. How long? 

A. Not long. 

171 Q. A year? 

A. Perhaps one month; not certain. 

172 Q. Do you swear it was not two months? 

A. I do not think the active work was over one month. 

173 Q. Who owned this patent? 


(Objected to as immaterial.) 


A. I think his name was Campbell. 

174 Q. Who owned the patent right to this State ? 

A. I don’t know. 

175 Q. In what manner did you proceed? Did you sell territory 
or the machines themselves? 


@ 
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(Objected to by counsel for defendant as immaterial and irrele- 
vant.) 


A. Both ways. 
176 Q. What territory did you sell? 


(Objected to as immaterial and irrelevant.) 


A. Rensselaer and Columbia counties. | 
177 Q. Did you own this territory, Rensselaer and Columbia 


county? 
(Objected to as immaterial and irrelevant.) 


A. I have answered before. | 
178 Q. In what way were you paid for this territory that you 
sold ? 


(Objected to as incompetent, irrelevant, and immaterial.) 


A. I was to receive commission, but finally paid the money back 
that I had received from the men; sold to — and bore the lo§s my- 
self of several hundred dollars. 

179 Q. How did this loss occur? 


253 (Objected to as immaterial.) 


A. A fire burned up over $300 worth of manufactured goods at 
Chatham Four Corners. The parties sold to did not reside in the 
counties, and had not the ability to sell their rights. It was a loss 
to them. I paid them back their money at a heavy loss to myself, 
and a great deal of care and trouble, and stood free with them and 
every other one with whom I was connected in business; it cleared 
my conscience. 

180 Q. Did you receive a large amount of notes for territory sold 
under this patent? 


(Objected to by defendant’s counsel as immaterial, irrelevant, and 
incompetent.) 


A. I think I received some notes. 
181 Q. Were those notes ever collected ? 


(Same objection as above by defendant’s counsel.) 


A. No, sir. 
182 Q. Were any of these notes pronounced illegal by the court? 


(Same objection as above by defendant’s counsel.) 


A. The patent was good and true, as far as I know. The notes 
were bona fide and good notes; the parties who gave them were not 
fitted for the work ; the notes never came in any court; were never 
presented to any lawyer for his opinion upon them. I was simply 
told by these men that they could not sell their elevators—their 
rights—and so destroyed the notes by fire; worked six years to pa 
the money ; succeeded, and stood free with every man—debts paid. 

re = Did you destroy the notes yourself? | 

. Yes. 
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Redirect examination by Mr. Krna, the counsel for defendant: 


184 Q. In answer to the forty-sixth question on cross-ex- 
254 amination, “Did you ever cut off the edges and lay up over 
again,” you answered, “ Very seldom; I think I did once. but 

it would not pay.” Please explain why it would not pay. 

A. It was better to have the press free from the cheese as soon as 
possible. 

185 Q. Any other explanation ? 

A. Ourmanner of proceeding was to take the cheese down from the 
top, saving what we could of thestraw, and placing the removed pomace 
into a large vat, into which was poured several casks of vinegar 
stock, consisting of the first and last cider from the pressings; when 
about full, the whole mass intermingled or mixed together, and 
pressed out nights and spare times. 

186 Q. Have you at any time seen the device described in the al- 
leged letters patent 187,100, on which this action is brought, bear- 
ing a stamp, imprint, engraving, or label, upon which had been 

rinted, stamped, painted, cut, or engraved the words “ Patented, 
ebruary 6, 1877,” or any other words which would import or would 
convey to the mind of any one that such device had been patented ? 

A. I have seen these devices at the Boomer and Boschert Press 
Company’s works, in Syracuse, N. Y., and never saw any mark or 
device to tell who were the makers or who was the alleged patentee. 

187 Q. Did you see the date of any patent, or the mark of any 
patent, or the word patented on it? 

A. No, sir; I did not. 

188 Q. The office of the complainants is at the same place as 
Boomer and Boschert Press Company, Syracuse? 


(Objected to by Mr. Ward, of counsel for the complainant, that the 
defendant cannot go into any new matter on the redirect examina- 
tion.) 

A. I saw Mr. Dunning there, and he was at their office, the office 
of Boomer and Boschert Press Company ; I refer you to the circulars 

of the Boomer and Boschert Press Company. 
255 189 Q. Did the two small racks which you have testified 
you first used when laid side by side cutout beyond the form 
which rested upon them ? 

A. They did extend beneath and beyond the form, as you can 
readily see by comparing the models of the form and racks now in 
evidence. 

190 Q. In answer to question No. 176, in cross-examination, 
“What territory did you sell?” you answered “ Rensselaer and 
Columbia counties;” do you desire to correct such answer? And if 
you do, please make such correction now. 

A. In thinking of this matter, I am now inclined to think that 
the actual sale were Columbia and Dutchess counties. 

WILLIAM H. FERGUSON. 
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Subscribed and sworn tc before me this 13th day of December, 


1881. 
EDWARD W. RANKIN, 
Special Examiner and Notary Public in and for the 
County of Albany and State of New York. 


GEORGE Casper, being duly sworn, doth depose and say, in an- 
swer to questions, as follows: 


1 Q. Please state your name, residence, and occupation. 

A. George Casper; Bramanville, town of Cobleskill, Schoharie 
county, New York; post-office address, Howe’s Cave; my occupa- 
tion is milling, farming a little, making cider; I have a planing- 
mill and saw-mill. 

2 Q. How long have you lived there? 

A. Since 1849, with the exception of three years. 

3 Q. How long have you been making cider? 

A. Since the fall of 1872. 

4 Q. In making cider, what have you used ? % 

A. Racks, forms, and cloths. 

5 Q. Does this model represent the device that you have used in 
~~ cider (model shown witness) ? 

A. Yes. : 


256 (Device offered in evidence, marked Defendant’s Exhibit 
No. 1, of December 12, 1881, E. W. R., 8S. Ex.) 
(“A” is the platform, “B” is the rack,“C” the form, “D” the 
cloths—five in all—* E” uprights, two in number). 


6 Q. Please state how you used them. 

A. First, I placed the rack with a form on top, the rack extend- 
ing underneath and beyond the form; then I laid on the five 
cloths extending outside of the form, fill the same in with pomace 
even full; then I folded the cloths over the pomace, laid on another 
small cloth, then removed the form, then placed a rack on top of 
the cloths, another form on top of that, and built up as before. 

7 Q. When did you first begin to use the rack, form, and cloths? 

A. In the fall of 1873; the last part. 

8 Q. Have you been continuing to use these three since the fall of 
1873? 

A. Yes, sir. 


Cross-examination by Mr. Warp, of counsel for complainants: 


9 Q. In what manner did you lay up pomace in 1872? 
Me We used cloths and a frame without the racks; we always had 
the two. 

10 Q. In what part of the fall of 1873 did you use these three? 

A. The last part of the fall, in November ; we used two slats under 
the edge of the form before that, from the commencement. 

11 Q. Explain how you used the slats. 

A. We laid them across the edges of the layer of pomace, leaving 
the ends stick out. 
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12 Q. Did you then pull out these slats and lay thém on top of 


the next layer? 
A. Yes, sir. | 
13 Q. So that it left the layers with nothing between them except 
the cloths ? 
A. Yes, sir. 
14 Q. At this time you used the cloths in the same shape 
257 und the same number as represented by your model ? 
A. No; in the fall of 1872 we used eight cloths. 
15 Q. Did you use the same form? 
A. Yes, ever since I commenced up to the present time. 
16 Q. Who made the first racks for you? 
A. I made them myself. 
17 Q. How were they made? 
A. About two inches wide and half an inch thick. 
18 Q. Where did you get the slats? 
A. I sawed them out; we have a mill. 
19 Q. Who worked for you in 1873? 
A. Sylvester Hadgell. : 
20 Q. Is he the only man who worked for you then? 
A. Yes, except my son. 
21. Q. What is your son’s name ? 
A. Francis L. Casper. 
22 Q. Have you only one son ? 
A. Only one living. 
23 Q. How old is he now ? 
A. I think he is twenty-two. 
24 Q. Where is your son now? 
A. He is at home; he makes his home with me. 
25 Q. Where is Sylvester Hadgell now ? 
A. At Bonnaville, town of Cobleskill. 
26 Q. What is his occupation ? 
A. A day laborer. 
27 2 Has he worked for you since 1873 ? 
A. No. 
28 Q. What means have you of being certain as to the date when 
you commenced using racks? 
A. It was the second year that we commenced to make cider. 
29 Q. Is that the only means? 
A. That is enough. We commenced in 1872. I got the rods or 
osts at Townsend’s mill in 1872 and have the bill. 
e 7 By Townsend’s you mean Townsend’s foundry, in this city ? 
A. Yes. 
31 Q. Who worked for you in 1874? 
258 A. Aman by the name of Stevens—Daniel Stevens. He 
worked for me in 1873 and in 1874. 
32 Q. What did he do towards making cider in 1873? 
A. He helped all through, except four or five days, in laying up? 
33 Q. Did any one else work for you in 1873 or 1874? 
A. I do not know as I cag state any one. 
04 Q. Can you in 1874? 
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A. I think a man named James Stoner. 

35 Q. Where does Stevens live now? 

A. I think in the edge of the town of Middleburgh, close to the 
line. 

36 Q. Do you know his post-office address ? 

A. I think it is Howe’s Cave. 

37 Q. What is his occupation ? 

A. He is a day laborer. 

38 Q. Did he work for you after 1874? 

A. I think he did in 1875, at nights, and I think some during 
the days. 

39 Q. Who else worked for you in 1875? 

A. Aman by the name of Patterson; I believe his name was 
Edward. 

40 Q. Any one else? 

A. Palmateer and Patterson, and I think Stevens. 

41 Q. State the residence and occupation of Palmateer and Pat- 
erson ? 

A. I cannot state where Paterson is now; Palmateer is at the cave. 

42 Q. You will swear positively that you commenced the*use of 
the racks between the layers of pomace, in the fall of 1873? 

A. Yes, sir; the last part. 

> 2 You could not be mistaken as to the year? 

O. 

44 Q. And you base that entirely upon the year you commenced, 
because it was the second year you made cider? 

A. Yes. 

45 Q. And you base that entirely upon the bill you received 
259 from Townsend’s foundry for the iron posts? 

A. Yes; and from the hands I had to work, and you can 
subpoena the whole neighborhood. 

46 Q. If, upon investigation, it should turn out that those posts 
were bought in 1873, would you then conclude that it was in 1874 
that you first used racks between the layers of pomace ? 

A. I could not answer in any other way. 

47 Q. I ask an answer to question 46. 

A. I could not say any other way, because I have the bill. 

48 Q. I insist upon a categorical answer to question No. 46. 

A. Yes; if it should turn out that way, but I do not know what 
good a memorandum would do if it-did not show the dates. You 
cah go to I. W. Mount’s or Townsend’s and find out. 

49 Q. What time of the year did you get these posts? 

A. About the 10th of October, 1872. 

50 Q. What were these posts ? 

A. About two inches iron. 

51 Q. Were they round or square? 

A. Round, and about two inches in desesion 

52 Q. How long were they ? 

A. Between ten and eleven feet. 

53 Q. What were they used for ? ‘ 

A. They connect the head beam or press beam with the bed pieces. 

25—58 
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54 Q. What did they cost ? 

A. About thirty-five dollars. | 

55 Q. About how early in the year did you commence to make 
cider? 

A. About four or five days from the time we got the posts—about 
October 18. 

56 Q. Who put up the _ for you? 

A. I and Sylvester Hadgell. 

57 Q. How much cider did you make in 1872? 

A. About 1,000 barrels; I can’t tell exactly. 

58 Q. How much did you make in 1874? 

A. About the same amount, I should think. 

59 Q. What did you do in 1874 with your cider? 

A. Custom make. 
260 60 Q. Who did you make cider for 1874? 
A. A great many. 

61 Q. Name some of them. 

A. Swartz—Tennis S.Swartz, Howe’s Cave,N. Y.; Samuel Rickerd, 
Howe's Cave, N. Y.; brothers Peter and John Casper, Augustus Kil- 
mer; I think I made for Theodore Owen; he has an orchard near 
by; James H. Hays, George Rickerd. 

“r Q. What time of the year did you commence to make cider in 
1874? 

Reg August, before hop picking, betwixt the 20th and 30th, I 
think. 

63 Q. How many presses did you use during this time? 

A. I never used but one press. 

64 Q. How many sets of racks did you have when you commenced 
making cider in 1874? 

A. Some nine—eight or nine. 

65 Q. When were those racks made? 

A. In August, 1874—that is, the full set; some I had made in 
1873 and used them. | 

66 Q. How many had you made in 1873? 

A. Three or four, I think, was all I made that fall. It was just 
before we quit. 

67 Q. What time did you quit? 

A. About the first of December or last of November. 

68 Q. Were you in Syracuse during the summer of 1874? 

A. No; I have never been there. 

69 Q. How many cheeses did you lay up with these racks in 1873? 

- I don’t know as I could tell exactly. Before that we used loose 
slats in 

70 Q. How long did you use loose slats before you used racks? 

A. It may have been a fortnight. We kept adding in slats. 

71 Q. Did you have racks enough for a whole cheese in 1873 ? 

A. I don’t think I did. 

72 Q. Were these racks that you used in 1873 the same as you 
used in 1874 and afterwards ? 

A. Yes; the same in 1874 as in 1873. 
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261 73 Q. You did not use any racks before the last of Novem- 
vember, in 1873? 

A. I think not till then. 

74 Q. About how much cider, as near as you can tell, did’ you 
make in 1873, after you commenced to use these racks ? 

A. I cannot tell exactly, we were just winding up; we might bave 
made nearly fifty barrels. 

75 Q. Can you tell who you made for ? 

A. I do not know as I could now; different ones. 

76 Q. Can you tell any one for whom you made cider with those 
racks in 1873 ? 

A. I think might be Samuel Rickerd; I cannot tell positively. 

77 Q. Who ait you first make cider for in 1874? 

A. I do not know as I could tell now; we had it down the first 
one we made for in that year. 

78 Q. Have you books now which would show ? 

A. Yes, sir; we have books of each year. 

79 Q. Have you those books with you ? 

A. I have not; the boy keeps all the accounts. -* 

80 Q. Explain just how those racks were make in 1873? 

A. Two inches wide and three or four slats across, under, nailed. 

81 Q. Did they extend beyond the form on the four sides? 

A. No, sir; even on the two sides with the form, and they stick 
out an inch and a half on the ends. 

82 Q. How long did you use these racks ? 

A. About two years—that set—the ones I begun in 1873. 


The further examination of witnesses in the above-entitled cause 
adjourned until Tuesday, December 13th, 10 a. m. 
[L. s.] EDWARD W. RANKIN, 
: Special Examiner and Notary Public 
in and for the county of Albany, N. Y. 


262 Circuit Court of the United States, Northern District of New 
York. In Equity. 


THE CLARK Pomace HoLpER CoMPANY 
ag't 
Wit._1aAM H. FErRGuson. 
Examination of witnesses for the defendant taken before Edwin W. 


Rankin, special examiner and notary public, pursuant to adjourn- 
ment, on the 13th day of December, 1881, at 10 a. m. 


Continuation of the testimony of GEorGE CasPeER. 


83 Q. In what year was it that you made new racks ? 

A. I think it was in 18785. 

84 Q. In what part of the year? 

A. Well, we make them generally before we begin making cider, 


in August. 
85 Q. How were these racks made? 
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A. About the same as the model ; the model is on a scale of three 
inches to a foot. 

86 Q. How did these racks differ from the other racks that you 
made in 1873 and 1874? 

[A.] The first ones we made were made of slats two inches wide, 
and these are one inch wide. 

87 Q. How thick were these slats ? 

A. A scant half inch. 

88 Q. Why did you make new racks? 

A. The others wore out; they broke. 

89 Q. How long did you say you used the old ones? 

A. About two or three years; with the fall of 1873 they made 
three years’ use. 

90 Q. The old racks and the new racks were on the same external 
dimensions? 

A. Yes, sir; Jaid up in the same style. 

91 Q. Were you at the Centennial Exhibition in 1876? 

A. No, sir. 

92 Q. Was your son ? 

A. No. 

93 Q. — you positive that it was in 1875 that you made the new 

racks ? 
263 A. I would not say certain that we madea full set in 1875 ; 
we made some in 1874 and in 1875, and fixed and added to 

them ; we made some first of basswood and pine; these were heavy 
to a and did not wash well, so we replaced them with ash and 
oak. 

94 Q. You are certain that in 1875 you had a complete new set? 

A. Yes, sir; and in 1874 also; we had the same set in 1875 as in 
1874, and in 1875 we added some. 

95 Q. Did you, in 1875, have a complete new set of racks with 
narrow slats? : 

A. I would not want to say that we had a set all the way through 
of the narrow slats, but we had most of one. 

96 Q. How long did you use the racks which you made in 1875? 

A. I think we used them until 1879; I think it was until 1878; I 
am positive of that. 


Redirect examination by Mr. Kina: 


97 Q. What is the usual term made use of by cider makers of each 
layer of pomace ? 

A. We call them rings or layers; we call them rings. 

98 Q. Of how many layers or rings is a cheese composed ? 

A. They go from one to ten. 

99 Q. Please state whether or not the rack which you commenced 
to use in 1873, and subsequently thereto, extended underneath the 
form on all sides. 

A. Well, the way I would explain it is—you see that this form is 
an inch thick (of which this model is a representation); then it is 
even on the two sides; even on the outside; and then they would 
stick out the other way, from the end or side of the platform, from 
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an inch and a half to two inches on each end; it sticks out on all 
sides when the form is raised. 

100 Q. The form rests entirely upon the rack on all sides, does it 
not ? : 

A. Yes, sir. 

101 Q. Does or does not the rack extend beyond the cheese after 
the form has been removed ? ? Home 

A. It does, about an inch. 

264 102 Q. State, if you can, how you came to make this rack 

: in 1873; your whole process in arriving at the use of the 
rack. 

A. Well,in the first place,— were by laying these slats in to hold the 


| form ; then when we got the press up, before we put the plank on, we 


left these pieces and laid the plank on them, and found out by 
doing so; 1n the first place, I should have said, that kept them from 
——- kept the clothes from slipping, and then we saw the cider 
rain out, follow the sticks that lay, and so we added more in that 

way; we found out that was a benefit and so we added a few more, 
and then we made the racks as first described ; we k2apt improving 
every year, whenever we saw a benefit we improved from that time 
out. 

103 Q. You have often had people come to your mill with small 
quantities of apples and make them up? 

A. The first year since then we have made whole cheeses when 
we had apples enough ; sometimes we did not have quite enough. 

104 Q. bia you ever learn of the use of the rack, form, and cloths, 
in making cider, from John Clark, of Pontiac, Mich., the alleged 
patentee of alleged letters patent No. 187,100, upon which this action 
is brought; or from George B. Boomer, of Syracuse; or from Rufus 
E. Boschert, of the firm of Boomer and Boschert, Syracuse, N. Y.; 
or either of them before you commenced to use such combination ? 

A. No, sir. 
. 105 Q. Have you ever seen, at any time, the alleged inventien 
mentioned and described in, and claimed by said alleged letters 
patent bearing any stamp, imprint, — mark, oringraving, upon 
which were the words patented February 6th, 1877, or any words of 
similar import, which would imply, or convey to the mind of any 
one, that such device was or ever had been patented ? 


(Objected to by counsel for complainant on the ground that it is 
going into new matter.) 


265 A. No, sir; I never saw any print on any of the slats or 
form or cloths. 

106 Q. Do you wish to explain about parties who worked for you ? 

A. Yes, sir. 

107 Q. Please explain. 

A. The first year, 1872, Sylvester Hadgell worked for me; in 1873, 
1874, and 1875, Daniel Stevens worked for me; Lorenzo Burner 
worked for me in 1876 and 1877; Patterson worked for me in the 
fall of 1878, and Palmateer ; then Palmateer in 1879 and 1880; Ira 
Rickerd in 1881. 


198 THE CLARK POMACE HOLDER COMPANY VS. + 


Recross-examination by Mr. Warp, counsel for complainant: 


1074 Q. Were these all the men who worked for you during that 
period ? 
A. I had some men by the day; different ones. 
108 Q. Please state the dimensions of the form used. 
A. It is now a little narrower than it used to be. | 
109 Q. What were the dimensions in 1874 and in 1875? ; 


A. The form was about six or seven inches deep then. 4 
110 Q. How long and wide? : 
A. I think four feet square, outside. | 
111 Q. How thick stuff was it made? | 
A. I think it was inch stuff. ; 3 
112 Q. Was it your usual practice to fill the form even full of 
pomace ? 
A. Yes. 
113 Q. After the cheese was laid up and pressure applied, did not 
ay of the rings squeeze out beyond even with the edges of the 
racks? 
A. Sometimes. Some apples were mellow and-rotten and gave 
out, spread more than others; good sound apples and the cloths 
clean they would not spread to amount to anything; would not | 
come out so as to meet each other. | 
266 114 Q. As a usual practice, would they come out even with “| 
the edge ? 
A. If you set a post up I should think it just past in some presses, 
in some a little more. 
115 Q. Did you, during the year- 1877, 1878, 1879, and 1880, re- 
ceive from the Boomer and Boschert Press Company circulars of 
their cider-press machinery ? 
A. I have had circulars sent at different times from them ; I do 
not know as I can tell certainly the years. 
Redirect by Mr. K1na, of counsel for defendant: 


116 Q. What was your custom in laying racks—all in one way ? 

A. Yes; I did so because these upright posts marked “E” on 
model prevented them being laid in any way except that. 

117 Q. What were the purpose- of those posts ? 

A. To keep it straight, plumb. 

118 Q. How did you remove the form ? 

A. By pulleys—weights. 

119 Q. How were the weights attached to the form, and to what i 
part of the form ? 

A. On each corner a staple was driven in, a cord passed throu 
— pulley and a hook on the end of the rope to hook in the aa 
the weight on the other allowing me to raise or lower the form. 

120 Q. Have you had an agent of the Boomer and Boschert Press 
Company call upon you in relation this alleged invented device ? 


(Objected to by Mr. Ward, of counsel for complainant, on the 
ground that it is irrelevant, immaterial, entering into new matter ; 
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that the Boomer and Boschert Press Company have no interest in 
or control of this patent.) 

(Defendant’s counsel calls attention of complainant’s counsel to the 
fact that in his recross-examination of this witness he asked the wit- 

ness questions as to what the Boomer and Boschert Press Com- 
267 pany had done, and it is now legitimate and proper to show 
what the Boomer and Boschert Press Company have done in 
addition to that of which testimony has already een given by this 
witness.) . 

(The counsel for complainants refers to question 115, in reply to 
statement by counsel for defendant, and further states that the 
Boomer and Boschert Press Company have nothing whatever to do 
with this patent, except as stated in the circulars there referred to.) 

(Counsel for defendant moves to strike out the answer and ques- 
tion 115, on the statement of counsel.) 

(Complainant’s counsel states that these circulars will be produced 
in evidence at the proper time.) 

(Defendant’s counsel asks the complainant’s counsel particularly 
to describe these circulars at this time, so that a record may be made 
of them.) aie 

(Complsinant’s counsel again refers defendant’s counsel to ques- 


tion No. 115 of this witness.) 


(Defendant’s counsel. states that question 115, being exceedingly 
indefinite as to what the circulars are, he again requests defendant’s 
counsel to make a more full and complete statement of the circu- 
lars he here refers to, in order that a record may be made of them.) 

(Complainant’s counsel states that there has been but one regular 
trade circular per year published by said company, which are the 
circulars here referred to.) 

(Defendant’s counsel then understands that the circular issued to 
the trade for the year- 1877, 1878, 1879, and 1880, and not any small 
circulars or advertisement issued during those years, respectively, 
is meant by the statement of complainant’s counsel; that he now 
asks complainant’s counsel if such understanding upon the part of 

defendant’s counsel is correct ?) | 
268 (The complainants counsel answers yes.) 


A. Yes; I believe it was one of their agents; they were trying to 
sell mea press, one of theirs, and Itold him I had a good press, as good 
as I needed; it did my work; and then he was looking at these slats 
and he said Clark claimed a royalty on them, I think, of ten dol- 
lars; says I, “How long have they used them? and I think he 
said in 1874 they claimed a patent on the crib. Well, I then said 
to him that they might fire away; that I had used mine long 
enough to clear me that it was mine; I told them I did not mean 
to be scared ; he said, I see you don’t scare—or something in that 
way ; that, I think, wasall that was said about the racks. I think 
he was there two years in succession, 1877 and 1878, I think; I 
think he was on the way to Middleberg looking up to sell the ime 

121 - The Clark Pomace Holder Company never sued you ‘ 

A. No, sir. 
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Recross-examination by Mr. Warp, counsel for com plainants: 


122 Q. Did you send this letter (letter shown witness, dated Howe’s 
Cave, April 25, 1881, addressed to W. E. Ward, signed George Cas- 
per) to me? 

A. My son wrote that, I believe; my son wrote it by my direc- 
tions. 


(Letter offered in evidence, marked Complainant’s Exhibit No. 2. 
Dec. 13, 1881. E. W. R., Sp. Ex. and notary. U.S.C. C., N. DLN. 
Y. Clark Pomace Holder vs. Ferguson.) 


Redirect examination by Mr. Kina, counsel for defendant: 


123 Q. Please explain why you wrote that letter. 

A. I had a conversation with Lawyer Cromer; I told how long I 
had been using the racks and cloths and form all together, and he 

told me it did not make any difference ; it was my business to 
269 have a patent in two years; then he told me there was no 

hope for me; that [ could not get rid of paying, and that was 
the cause of my getting my son to write the way he wrote it; then 
we met here, J think, the 7th day of May, and I found out different. 
This was after this letter was written. Lawyer Cromer lives in Bar- 
nayville with his father and does business at Cobleskill. I do not 
know where his office is. 

124 Q. Where did you meet and who told you differently ? 

A. We met at the office of defendant’s counsel, in Albany, and I 
learned differently after stating the case to him, and I did not think 
it worth while to call on complainant’s counsel. 

GEORGE CASPER. 


Subscribed and sworn to before me this 13th day of December, 
1881. 
[L. s.] EDWARD W. RANKIN, 
Special Examiner and Notary Public in and for the 
County of Albany and State of New York. 


DANIEL STEVENS, being duly sworn as a witness for defendant, did 
answer, in reply to questions of defendant’s counsel, as follows : 


1 Q. Please state your name, residence, and occupation. 

A. Daniel Stevens; I live in a place called Acker’s Hollow, about 
three miles from Howe’s Cave ; I am burning cement this season at 
Howe's Cave. : 

2 Q. How long have you been living near Howe’s Cave? 

A. I was born and brought up near there, and have always lived 
near there. 

3 Q. Do you know Mr. George Casper, now present? 

A. Yes, sir. 

4 Q. How long have you known him ? 

A. Ever since I have been old enough to know any one. 

5 Q. Where did he live in 1872 and every year subsequent thereto? 
A. Bramanville, Schoharie county, N. Y. 
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270 6 Q. In 1873 did you work for Mr. George Casper ? 
A. Yes, sir. ) 

7 Q. What was the nature of your employment while in his em- 
ploy ?- What did you have to do? 2 

A. I worked on the saw-mill in the spring, on the cider mill in 
the fall. 

8 Q. In what manner did you assist Mr. Casper in making cider 
in the fall of 1873? : 

a In helping him lay up his press, washing cloths, washing rack 
sticks. 

9 Q. Laying up cheeses ? 

A. Yes; that is what [ meant when I said laying up the press. 


10 Q. In what manner did you lay up press or lay up cheeses, in - 


1873, at Mr. Casper’s cider mill? | 

A. He had something like this: we first laid down a rack, put 
the curb on; we put cloths on each side all around, then we filled 
it with the pomace, laid our clothes over, hoisted our curb, and put 
— rack on, and went through with the same performance as 

efore. 

11 Q. What do you mean by the curb—the form ? ia 

A. Yes; this (placing his hand on form marked “C” on model, 
marked Defendant’s Exhibit No. 1 of December 12, 1881) is what I 
called a curb. : 

12 Q. How did you raise the form or the curb, as you call it? 

A. We had weights on each corner. 

13 Q. How were the weights connected with the form ? 

A. With a rope; they were fastened on one end, and the other 
ends were fastened to the corners of the form. 

14 Q. Then, I understand you to say that you used the form, 
racks, and cloths at Mr. George Casper’s cider mill at Bramanville, 
Schoharie county, N. Y., in making cider in 1873 ? 

A. Yes, sir. 


Cross-examined by Mr. Warp, counsel for complainant: 


15 Q. Did you ever work for Mr. Casper before 1873? | 
A. Yes, sir. 
271 16 Q. When did you first work for him ? 
A. I do not know as I can tell exactly; I think it was 

somewheres in 1866 or 1867. 

17 Q. Where did he live then ? 

‘A. Bramanville, the same place that he does now. 

18 Q. What did you do then, when you worked for him? 

A. Cleaned clover seed ; cleaned out saw-mill, planing-machine. 

19 Q. How long did you work for him at that time ? 

A. Three seasons. 

20 Q. State what three seasons ? 

A. I think it was 1867, 1868, and 1869.. 

21 Q. Are you positive about those three years ? 

A. No, sir; I am not. 

22 Q. Did you ever work for him before those three seasons ? 

A. No, sir. 
26—58 
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23 Q. Where did you work in 1870? 

A. I worked at Howe’s Cave. 

24 Q. Who for? 

A. Eli Rose. 

25 Q. What to do? 

A. Worked in stone quarry. 

26 Q. Where did you work in 1871? | 

A. Howe’s Cave, part of the season. 

27 Q. Who for? 

A. Eli Rose, the same man as in 1870. __. 

28 Q. Where did you work the rest of the season ? 

A. I worked among farmers; different places round the rest of 
that season. 

29 Q. Where did you work in 1872? | 

A. I think I worked part of that season in Howe’s Cave, for Eli 
Rose, the same man as before. 

30 Q. Are you positive of that ? 

A. I couldn’t say exactly ; I think I did. 

31 Q. Who else did you work for in 1872? 

A. John Casper. 

32 Q. Where does he live? 

A. East Cobleskill. 

33 Q. What did you work at? 

A. On a farm. 

34 Q. Where did you work the next year? 

A. The next year I worked for George Casper. 
272 30 Q. Where did you work in 1874? 
A. I worked for George Casper part of the season—spring 

and fall. 

36 Q. Did you work at cider making in 1874 for George Casper? 

A. Yes, sir. 

37 Q. Where did you work in 1875? 

A. Part of the season at Howe’s Cave. 

38 Q. Did you use ropes and pulleys on the press at George Cas- 
per’s in 1873? 

A. At the last end of our cider making. 

39 Q. What do you mean by the last end of the cider making? 

A. Towards the last end. 

40 Q. Can you be more definite ? 

A. I think I answered it correctly ; I do not know how I could 
answer it any different than towards the end. 

41 Q. Did you use ropes and pulleys on one cheese? 

A. Yes; we used them all the way through. 

42 Q. Do you mean all the way through the season ? 

A. No, sir; all the way in laying up the press. 

43 Q. How many rings did you usually make to a cheese ? 

A. Seven. 

433 Q. Did you use-ropes and pulleys to raise the form in laying 
up a cheese of seven rings in 1873? 

A. Yes, sir. 
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44 Q. Was that cheese laid up in the manner that you described 
on your direct examination ? 

A. Yes, sir. 

45 Q. With a rack between each layer, each ring ? 

A. No, sir. 

46 Q. Did you receive any sign from Mr. Casper or any one in the 
back part of this room before answering that question ? 

A. No, sir. 

47 Q. How many racks did you have in 1873? 

A. I think there was four. 

48 Q. How long were those racks used in 1873 ? 

A. , don’t know as I can tell exactly; about a month, I 

think. 
273 49 Q. What time in the year did you commence to make 
cider in 1873? | 

A. I think it was the last of August or the first of September— 
somewhere about that. 

50 Q. How did you lay up cheeses the first part of the season ? 

A. We used the form, cloths, and we had three sticks, slats, one 
on each side and one through the middle. ge 

51 Q. How long did you make cider in that way? 

A. I don’t know as I can tell; it was up to November some time; 
the first of November. : 

= Q. How late in the season [of] 1873 did you continue making 
cider? 

A. I can’t tell exactly; it was somewheres up to the first of De- 
cember. | 

53 Q. Who made these racks ? 

A. Mr. Casper. 

54 Q. Did he make them all in one day? 

A. I can’t say; he made them while I was gone away. 

55 Q. Were they all made when you returned ? 

A. Yes, sir; what we used that fall; four. 
’ 56 Q. How long were you gone? 

A. Five days. 

57 Q. Where were you gone to? 

A. Catskill. 

58 Q. What for ? 

A. To work in a stone quarry. 

59 Q. Did you work in a stone quarry in Catskill during those 
five days? 

A. Yes, sir. 

60 Q. Who did you work for? | 

A. I do not know as I can tell the man’s name; I have forgotten. 

61 Q. In what month was that? 

A. I think it was the fore part of November. 

62 Q. How did you come to leave Mr. Casper for five days, in the 
midst of cider making, and then go back there again ? 

A. We did not have many apples at that time, and I expected to 
stay longer when I went; I didn’t like the place, so I came back. 
63 Q. Whereabouts in Catskili was this stone quarry located ? 
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A. I do not know as I can tell; it was the first time I was there, 
and I went right to the quarry, and that was the only place I did 


O. 
" 64 Q. How did you know where to go? 
A. There were two other fellows with me. 
274 65 Q. Who were they? State their names, occupation, and 
residence. 

A. Minor Scrum was one; he lives at Howe’s Cave now; he works 
there in the stone quarry and mills; Andrew Prill was the other; 
he lived about a mile from Howe’s Cave, north ; he is out West now, 
I could not tell where he is. | 

66 Q. How did you go down the river? 

A. On the cars. 

67 Q. Was the river frozen ? 

A. No, sir. 

68 Q. Are you positive that it was not the latter part of November 
that you went down? | 

A. Yes, sir. 

69 Q. Were the pulleys and ropes also fixed to cider press when 
you returned ? 

A. No, sir. 

70 Q. How long after you returned was it that they were put on? 

A. It was not but a short time; I could not tell how many days 
it was; it was but a very few. 

71 Q. Were any cheeses of seven rings each pressed out after you 
returned ? 

A. Yes, sir; I think there was. 

72 Q. How do you know that Mr. Casper made these racks while 


you were away ? 


x - Because he said he did; they was not all finished when I came 
ack. 

73 Q. How many were finished ? 

_A. I do not know as I can tell. 

74 Q. About how many cheeses were laid up with these four racks 
on, after you returned ? 

A. I don’t know. 

75 Q. How many do you think ? 

A. I couldn’t tell. 

76 Q. Do you think as many as three ? 

A. Yes; we lay up as many as three or four a day some days. 

77 Q. Were apples more plenty after vou returned ? 

A. Yes, sir. 

78 Q. Were these same racks used in 1874? 

A. Yes, sir; there were more of them then. 
275 79 Q. All alike? 
A. I think they were about the same thing. 

80 Q. How were they made? 

A. In three pieces, the first ones—one on each end and one in the 
middle, and the slats nailed across. 

81 Q. How many slats were nailed across ? 

A. I couldn’t tell; I don’t know as I ever counted them. 
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82 Q. When did you commence making cider in 1874? 

A. I think it was in August—the latter part of August ? 

83 Q. Were these same racks used in 1875? 

A. I don’t think they were. 

84 Q. What were used in 1875? 

A. He had some new ones made. 

85 Q. In what did they differ from the ones of 1873 ? 

A. The slats wasn’t so wide. 

86 Q. What is the man’s name for whom you work now? 

A. Eli Rose. 

87 Q. How long have you been to work for him ? 

A. I commenced working for him January 3, 1881. 

88 Q. Who did you work for in the year 1880? 

A. I don’t know as I can tell now. 

89 Q. Who did you work for in the year 1879? 

A. I worked for John and Peter Casper. 

90 Q. What relation are they to George Casper ? 

A. They are his brothers. In 1880 I worked for G. W. Guernsey 
eight months. 

91 Q. Where did you work the other four? os 

A. I began to work for Guernsey in April and worked till the 
middle of December, and then I went to work for Rose. 

92 Q. State the residence and occupation of J. W. Guernsey. 

~ He is a farmer, and resides at East Cobleskill, Schoharie county, 
N. Y. 

93 Q. Where did you work in 1878? 

A. I worked for John and Peter Casper. 

94 Q. In 1877 where did you work ? 

A. Same place. 
276 95 Q. In 1876 where did you work ? 
A. I think I worked at Howe’s Cave that season for Eli 

Rose. i 
. 96 Q. Where did you work in 1875? 

A. I think in the summer season I worked at Howe’s Cave 

97 Q. Will you swear it was just three years from the time you 
quit working for George Casper the first time to the time when you 
commenced working for him again? 

A. No, sir. 

98 Q. It might have been four years? 
_ A. No, sir. 

99 Q. Explain what you mean. 


A. It was just two years. 
DANIEL STEVENS. 


Subscribed and sworn to before me this 13th day of December, 
1881. 
[i s.] EDWARD W. RANKIN, 
Special Examiner and Notary Public in and for the 
County of Albany and State of New York. 


The further examination of witnesses in the above-entitled cause 
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adjourned until Thursday, the 22d day of December, 1881, at 10 
o’clock in the forenoon, at the office of said special examiner, 31 
North Pearl street, Albany, N. Y. 
[L. s.] EDWARD W. RANKIN, 
Special Examiner and Notary Public in and for the 
County of Albany, N. Y. 


Circuit Court of the United States, Northern District of New York. 
In Equity. 


Tue CLARK PoMmAcE HoLDER COMPANY 
against 
WintitiAM H. FEeRGuson. 


Examination of witnesses for the defendant, taken before 
277 Edward W. Rankin, special examiner and notary public, 
taken pursuant to adjournment, on the 12th day of Janu- 
ary, 1882. 
ALEXANDER SELKIRK, called as a witness for defendant, and be- 
ing first duly sworn, did testify as follows, in answer to questions : 


1 Q. State your name, residence, and occupation. 

A. Alexander Selkirk ; age, fifty ; reside in Albany, and am solic- 
itor of patents. 3 

2 Q. Please state what advantages and facilities you have hereto- 
fore had by which you are able to investigate, judge, and determine 
respecting the variations or differences and resemblances or similar- 
ities in mechanical structures and in new and patented inventions? 

A. In the practice of my profession for the past fifteen years I 
have had many occasions to compare alleged new inventions with 
patented inventions for determining wherein they were similar or 
different; and also have had manv occasions to make searches in 
reference to alleged inventions; and also to examine and compare 
patents and machines with other patents to determine whether or 
not there exist any infringements; and have also been frequently 
‘alled upon to testify before the courts in reference to subject-mat- 
ters relating to patents and patented articles. 

3Q. I hand you a certified copy of letters patent No. 187,100, 
granted to John Clark February 6th, 1877, for improvement in 
cheese formers for cider presses, and marked “ Plaintiff’s Exhibit 
No. 1, J. M. R. Please examine same and state if you understand 
the so-called invention shown and described therein. 

A. I have examined the letters patent, “ Plaintiff’s Exhibit No. 
1,” referred to in the question, and I believe I understand the con- 
struction and arrangement of the parts or devices shown and de- 
scribed in said letters patent, although the specification is very 
faulty and not so clear and as sufficient as it should or might 

be. 
278 4 Q. In you opinion could a_ skilled mechanic construct 
and operate the improvement in cheese formers for cider 
presses upon an examination of the drawings and a reading of the 
specitications in letters patent marked “ Plaintiff’s Exhibit No. 1?” 
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A. I believe a skilled mechanic could froin the drawings and speci- 
fications construct the cheese former as illustrated as described in 
that patent Exhibit No. 1 and operate the same. 

5 Q. Examine model marked “ Plaintiff’s Exhibit No. 9, J. M. 
R.,” with the cheese former shown and described in letters patent 
No. 187, 100 (Plaintiffs Exhibit No. 1), and state how you find said 
model (Plaintiff’s Exhibit No. 9) to compare with the cheese former 
illustrated and described in letters patent marked “ Plaintiff’s Ex- 
hibit No. 1.” : 

A. I have examined the model Exhibit No. 9 and compared the 
same with the cheese former shown and described in the letters 
patent, Exhibit 1, and find that the said model in some of its parts 
is substantially the same as some of the parts shown in the draw- 
ings and described in the specifications of the said patent, Exhibit 
No. 1; I also find that in respect to other parts the model is ma- 
terially different from what is shown and described in said Exhibit 
No. 1. 

6 Q. Will you point out and state’ specifically wherein lays the 
similarities and differences you have stated you find existing 1n said 
Plaintiff’s Exhibits Nos. “1” and “9” respectively as you under- 
stand them, and give your reasons therefor ? 

A. In letters patent, “ Exhibit 1,” there is shown and described 
the lower framework of a cider press and its bottom, and also 
sections of the vertical posts of the press; in the model, Ex- 
hibit 9, I find the same parts of the press substantially ; in the patent 

the drawings show and the specifications describe racks “ C,” 
279 ~which racks are shown substantially in the model; in the 

patent is shown and described cloths “FE” large enough to 
envelop layers of pomace. In the model, Exhibit 9, corresponding 
cloths are shown, which cloths are adapted to envelop layers of 
pomace. Here all similarity of parts shown and described in the 
patent, Exhibit 1, and model, Exhibit No. 9, ceases to exist. In the 
patent, Exhibit No. 1, in the drawings, figure “2,” is illustrated and 
the specification describes what is termed in the patent “a guide- 
frame ‘ D,’” which guide-frame is represented by a cross-sectional 
view in said figure “2” of the drawings, and is merely referred to 
in the body of the specifications as being laid on the racks “ C,” and 
having their “ bottom girts so spaced apart that they will not extend 
out to the full length of the rack on which they rest.” The patent 
contains no specific description of the parts which compose this 
guide-frame “ D,” or the arrangement of the same with one another, 
but leaves it to the individual examining the patent to wholly rely 
on the drawings, which drawings are clear enough for a skilled 
draughtsman to understand when read and examined in connection 
with the drawings in figure “1” of said patent. To better and more 
fully describe and make clear the form of construction of the guide- 
frame “ D” and its arrangements of parts Ihave added to the per- 
spective, in figure “1,” of the drawings in an uncertified copy of the 
Clark patent No. 187,100 (which is substantially the same as the 
drawings and specifications in “ Plaintiff’s Exhibit No. 1”), so that 
the seid perspective view is made to illustrate the form of construc- 
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tion of the guide-frame “ D” mentioned in the specifications of the 
patent, “Plaintiff’s Exhibit No. 1,” and the arrangement of its parts 
with each other, and with the other parts of the cheese former and 

press, which is in harmony and agreement with the cross-sec- 
280 tional view shown in figure “2” of the patent, “ Plaintiff ’s 

Exhibit No. 1.” This addition to figure “1” I have made in 
red lines. With this explanation I will proceed to describe the 
guide-frame “ D” in patent, Plaintiff’s Exhibit No. 1. 

Mr. King, of counsel for defendant, here offers in evidence an un- 
certified copy of drawing and specification, forming part of letters 
patent No. 187,100, dated February 6, 1877, issued to John Clark for 
an improvement in cheese formers in cider presses. 

Marked Defendant’s Exhibit No. 1 of January 12,1882. E.W. R. 


(Objected to by Mr. Ward, of counsel for complainant, as imma- 
terial, irrelevant, and not correctly representing either “ Plaintiff’s 
Exhibit No.1” or “ Plaintiff’s Exhibit No. 9,” the model. The 
guide-frame “ D” is composed of two boards or planks marked in 
the additional drawing with red letters “ Z Z,” in figures Nos, 2 and 
1, of the drawings in Exhibit No. 1 of January 12, 1882, and the 
cross-bar or beam marked with red letter “ Y ” in the same figures. 
These boards or planks, “ Z Z,” termed “ girts” and “ bottom girts,” 
in the patent, “ Plaintiff’s Exhibit No. 1,” are set on edge at near 
the ends of the rack “C,” and at a distance from each other, and 
extend across rack “C” from its top rail, red letter “ X,” at one side, 
to top rail, red letter “ X,” at the opposite side of said rack; these 
boards or plank “ZZ” are so arranged that their direction of 
length will be in the same direction as the slats “SS ” (red letters) 
of rack “C,” on which the guide frame rests; arranged transversely 
with the side pieces or “girts,’ “Z Z,” is the bar or beam “ Y,” 
which bar or beam rests on the top edges of girts “ZZ” at about 
the middle of their length, with its outer ends projecting over the 
same to ashort distance. In giving this description I have marked 
the reference letgers with red ink while making the description.) 


281 (Counsel for complainant, Mr. Ward, objects to this testi- 
mony on the ground that the witness is describing his own 

drawing, and not the drawing of any part of it as represented or 

covered by patent No. 187,100, and as irrelevant and immaterial.) 


Witness continues: 


I would here remark that as there is nothing in the drawings in 
complainant’s patent, Exhibit No. 1, to show the horizontal exten- 
sion of width or thickness of the piece I have marked “ Y,” in red 
letters, in Exhibit No. 1, of January 12, 1882, it may be that the said 
piece is made in the form of a plank set edgewise instead of a beam, 
as shown by red lines in Fig. “1” of the last-mentioned exhibit. 
There is nothing in either the drawings or specifications of patent 
“Complainant’s Exhibit No. 1” to indicate that the piece, red letter 
“Y,” is permanently secured to the girts “Z Z” (in red letters); what 
dotted lines “d,” in figure No. 2, in Exhibit No. 1, of January 12, 
1882, indicate I cannot say, though I am of the opinion that the 
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said dotted lines indicate stiffening or tie rails, which are shown by 
red dotted lines “Z,” in figure one, in said exhibit; my reason for 
this opinion is that if the piece which I have marked “ Y” is a beam, 
as represented in figure “2,” such beam would not be convenient, on 
account of its size and weight, to be readily and often moved; and if 
it serye the purpose of a “blocking piece,” or a “pressure bar” for 
the follower “W ” (in red letter) to work against when the pressing 
mechanism of the press is being operated, in such a case the piece 
‘‘y” would not be secured to the girt “Z Z,” but would merely rest 
on said girt, in which case it would necessitate the employment of 
tie rails, red letters “rr,” secured at the outer end of girt “Z Z,” 

and extending from one to the other, as indicated by red dotted 
282 lines “Z” figure “1,” to hold said girts in the vertical posi- 

tions shown in that figure and also in figure “2”; and if piece 
“Y” is only a plank set upon edge, then, for the same reason, the tie 
rails, red letter “Z” would be necessary for the same purpose. 

It is my opinion, from an examination of the drawings and a 
reading of the specification of letters patent 187,100, Complainant’s 
Exhibit No. 1, that the guide-frame referred to in said patent is 
formed by the boards or planks, illustrated by red lines, marked 
“ZZ,” and the tie rails “r 7,” as I have illustrated in Exhibit No. 1, 
of January 12, 1882, and in the two drawings marked by me No. 
2 and No. “3,” “ A.S.,” and model marked by me No. “4,” “A. 


(Defendant’s counsel offers in evidence a drawing marked “ Per- 
spective View, Clark’s Guide-Frame” (letters patent No. 187,100, 
February 6, 1877), in connection with racks and cloths No. 2, A. S., 
marked ‘“ Defendant’s Exhibit No. 2 of January 12, 1882, E. W. R.”) 

(Objected to by complainant’s counsel as irrelevant and imma- 
terial, and not in any way representing plaintiff’s patent as de- 
scribed and represented in Plaintiff’s Exhibit No. “1,” or by Com- 
plainant’s Exhibit No. “9,” which is the model of the apparatus de- 
scribed in Complainant’s Exhibit No. 1.) 

(Defendant’s counsel offers in evidence a drawing marked “ Per- 
spective View of Clark’s Guide-Frame” (letters patent No. 187,100, 
February 6, 1877), No. 3, A. S.”) 

(Complainant’s counsel makes same objections as above.) 


. (Marked “ Defendant’s Exhibit No. 3, of January 12, 1882, E. W. 
) 


‘ (Defendant’s counsel offers in evidence model of guide-frame 


' (letters patent No. 187,100, February 6, 1877), referred to by this 


witness, and marked by him No. 4, A. 8.) 


283 (Complainant’s counsel objects as above, and further that 

said patent contains no particular description of a “ guide- 
frame ;” that a “ guide-frame,” as mentioned in said letters patent 
No. 187,100, does not limit the user to any particular style of a guide- 
frame; also that the so-called “ guide-frame ” offered by defendant’s 
counsel is not a “guide-frame” and not capable of use as a guide- 
frame.) 


27—58 
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(Complainant’s counsel withdraws all of the above objections 
from and after the words “ also that,” and to the end of said objec- 
tion.) : 
(Defendant’s counsel asks the complainant’s counsel if he will 
admit, as he has heretofore so stated, that the model of guide-fraine 
now offered in evidence and marked “ No. 4, A.S.,” is not a guide- 
frame and cannot be use as a guide-frame.) 

(Complainant’s counsel states that he has made no such assertion 
as implied by defendant’s counsel, and will admit nothing.) 

(Defendant’s counsel calls attention of the complainant’s counsel 
to the fact that he offered as an objection to the model “ No. 4, A. 
S.” “that the so-called guide-frame No. 4, A.S., offered by defend- 
ant’s Seen is not a guide-frame and not capable of use as a guide- 
frame.” | 
a ge pees “Defendant’s Exhibit No. 4 of January 12, 1882, 

(Complainant’s counsel states that the guide-frame just offered by 
defendant’s counsel is not constructed as the guide-frame in com- 
mon use by the cider makers are constructed, but might possibly 
be used as such.) 


Witness continues : 
In complainant’s model, Exhibit No. 9, the part or device which 
is unlike any other part or device in complainant’s patent No. 
187,100 (Exhibit No. 1) is a square frame, composed of parts which 
I have marked with pencil 


284 (Counsel for complainant objects to witness having made 

any marks or letters upon any of complainant’s exhibits or 
any other exhibits which are in evidence, and objects to any testi- 
mony being received in reference to such marks or letters.) 


Witness resumes: 


Marked with pencil with letters “F F” “FF” on the four side 
pieces composing the same. The four side pieces of the frame are so 
arranged and secured together as to form a shallow frame or “form,” 
not unlike the sides of a square box of shallow depth without either 
top or bottom. The ends of the two opposite side pieces “F F” of 
this frame project toa short distance past the outer sides of the 
transverse side pieces “F F,” and are made with a “relish” to a 
depth sufficient to bring the upper surface of each “relish” on a 
plane with the upper edge surface of the narrower side pieces “ F F.” 
In the model the side pieces secured to the pieces “F F” of the frame 
have laid over them at their ends and over the upper edges of pieces 
“FF” pieces arranged horizontally and extending outward to a con- 
siderable distance from the inner sides of the frame so as to form at 
each oppose end flanges or ledges. About central in the length of 
these horizontal pieces are made notches of sufficient length and 
depth to receive the upright posts of the press frame to hold the 
frame or form from shifting in either direction when placed in posi- 
tion in the press. These horizontal pieces also operate to stiffen the 
frame and prevent its being racked or twisted out of shape. In the 
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model there is not shown any transverse bar corresponding with the 
bar or beam marked with red letter “Y” in Figs. 1 and 2 of the 
drawings of Defendant’s Exhibit No. 1 of January 12, 1882, or with 
the part marked “D” in Fig. 2 of the drawings of complainant’s pat- 

| ent, marked “ Exhibit No. 1.” Neither does it show the picce 
285 marked with red letter“ W” in Fig. 2 of drawings in De- 
: fendant’s Exhibit No. 1 of January 12, 1882, and in Fig. 2, 
where the same piece is shown in complainant’s patent (Exhibit No. 
1); for the reasons I have stated in this answer I would say that I 
find in model (Exhibit No. 9) the parts which correspond with the 
parts described in patent No. 187,100 (Exhibit No. 1) as being the 
lower frame-work of the press, the bed of the press and the side 
posts of the same and the racks “C” and cloths “F,” while the 
frame in the model does not correspond with the guide-frame illus- 
trated and described in the patent. 

7 Q. State whether or not the space bounded by the pieces marked 
“ZZ” and racks “C” below and piece “ D” or “ Y ” above, as shown 
in Fig. 2 of Defendant’s “ Exhibit No. 1 of January 12, 1882, E. W. 
R.,” might not indicate the off or rear side of a frame like the frame 
you marked “ F F” in the model Complainant’s Exhibit No. 9. 

A. No, sir; it would not indicate an off or rear side of’¢ frame 
like the frame “ F F” in the model “ Exhibit 9;” a space in draw- 
ings never intelligently indicates anything or part in the thing or 
structure intended to-be illustrated unless it be marked in some 
manner or other; the two vertical full lines “ P P” extending from 
the piece red letter “ Y” or black letter “D” in the drawings Fig. 
2, and the dotted lines, also shown in that drawing, and running. 
vertically on a line with the vertical post, indicates one of the up- 
right posts shown in Fig. 1 of said exhibit. If the said full lines 
which I have marked “ P P” were dispensed with or omitted, and 
the dotted lines shown were continued through the space referred to 
in the question, such dotted lines would indicate that the blank 
space referred to in the question was some piece or part which ob- 
structed the view of the post, and for that reason the post is plainly 

shown to extend down from its broken top to the lower frame- 
286 work of the press, and that there is no rear or off side piece 
of a frame shown in said drawing. 

8 Q. State what you find to be the combination of parts, clements, 
or things enumerated in the claims of letters patent 187,100, being 
Complainant’s Exhibit No. 1? 


(Objected to by counsel for complainant as not the best evidence, 
as the patent shows for itself.) 


A. The parts recited in the claim mentioned in the question is 
the “ guide-frame D,” extended “ pomace rack,” and a cloth to enclose 
a layer of pomace on said rack. 

9 Q. State whether or not you find illustrated in the drawings of 
letters patent 187,100 (being Complainant’s Exhibit No. 1) the com- 
bination of devices, things, or elements set forth in the claim of said 
patent ? 
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(Objected to by counsel for complainant, the same as above.) 


A. I find illustrated in the drawings an aggregation of things, or 
devices, which aggregation includes what is described in the speci- 
fication, when referring to the drawings, as being a guide-frame, 
pomace rack, which has its ends extended outward beyond the girts 
of the so-called guide-frame.and a cloth ; but these things, or devices, 
are not shown or illustrated in the drawings to be in such a relative 
situation with each other as to show them to be an operative com- 
bination in which the said things, or devices, while operating in- 
dividually, are made to have an associated or co-operative opera- 
tion as is had in a legitimate and active combination ; in Fig. 1 of 
complainant’s patent 187,100 (Exhibit No. 1) there is shown, with 
other things, a rack and a cloth enveloping a layer of pomace; but 
no guide-frame, so-called; in Fig. 2 of the said patent is shown, 

among other things, a rack on which is supported a layer of 
287 pomace savelaed by a cloth and a second rack resting 

on theenveloped layer of pomace and the guide-trame “ D,” 
so termed in the patent, but no enveloping cloth is shown to be 
employed with the so-called “ guide-frame,” while it is sup- 
ported on the extended rack: the specifications of the said patent 
states that on the “rack C” is laid the “ guide-frame D, and the 
cloth C is then laid over the rack inside of the frame and 
opened out to receive the pomace ;” this is not shown in the draw- 
ings. The specification, continuing, states that after receiving the 
yomace which is “ struck” level with the girts of the frame the cloth 
is folded over the pomace and the frame is lifted off; this descrip- 


tion of what is done by the operator has reference to the lower rack - 


and layer of enveloped pomace. From the further reading of the 
specification I would not infer that the so-called guide-frame and 
cloth are further used in building up the cheese as in the descrip- 
tion of the other and succeeding operations to be had all mention of 
the further use of the so-called guide-frame and cloth is wholly 
omitted, while the racks only are specifically mentioned as follows: 
“ The next and succeeding racks are in like manner laid on the 
first and filled up, and a follower is placed on the upper one when 
the cheese is ready to press.” By reason of the facts above mentioned, 
I would say that the combination of things, devices, or elements 
enumerated in the claim of letters patent No 187,100 (Exhibit No. 
1) are not shown in the drawings of that patent. 

10 Q. State whether or not you understand in what form the 
cloth “E” is used, as it is shown in the drawings and described in 
the specifications forming part of letters patent No. 187,100 (being 
Complainant’s Exhibit No. 1)? 

A. It is difficult to understand in what way the cloth is 

288 intended to be placed or arranged ; the drawings do not show 

how and the specifications do not describe its form and man- 

ner of application, only that it is “ laid on the rack and opened out 

to receive the pomace ;” this description is so vague that an unin- 

structed operator would be required to exercise his ingenuity and 

by experiments give proper form tv his cloth for effecting an econom- 
ical envelope of the pomace. 
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11 Q. Examine the model marked “Complainant’s Exhibit No. 
9” and state whether or not you find in that model the combination 
of things, devices, or elements set forth in the claim of letters patent 
No. 187,100 (being Complainant’s Exhibit No. 1). 

A. I have examined the model referred to in the question, in view 
of the combination of elements or things recited i the claim of the 
patent referred to, and I find in the model a cloth, or cloths, and 
racks, but I do not find in it a device which is like the so-called 
guide-frame “ D,” illustrated in the drawings and mentioned in the 
specifications of the patent. In the stead of such a guide-frame as 
is shown in the patent (Complainant’s Exhibit No. 1) I find a shal- 
low four-sided frame made with nearly a square form and without 
either top or bottom, and having outwardly extended flat or hori- 
zontal boards secured to each of two opposite side pieces of the 
frame. If this device be a guide-frame, then I find such a guide- 
frame in the aggregation of the things in that model, Exhibit No. 9. 

12 Q. State whether or not, to your knowledge, cider makers use 
in the process of making cider a device called a form ? 

-A. They do. 

13 Q. Describe the device called “a form” which, to your knowl- 
edge, cider makers use. : 

A. The “form” I am acquainted with, which cider makers use in 
the process of making cider, is a simple four-sided frame, made of 
yleces of boards about from three to four feet (more or less) 
foes and from four to six inches wide, set edgewise, with their 
ends secured together in a manner not unlike the sides of a 
box-before the bottom and top are puton, and it is used as [a] shallow, 
bottomless box, which, when used, is placed upon the bed of the 
press, or on a layer of pomace already formed with straining mate- 
rial in place, and it is used as a “measure mould” for holding the 
several layers of pomace cheese uniformly in their several directions 
of extensions. It is a very old device, and I believe does not mate- 
rially differ from those used at this present day. 

14 Q. I now place before you a model marked “ Defendant’s Ex- 
hibit No. 1, December 12,1881. E. W. R., Sp. Ex.” Examine the 
same, and, if you know, state what it represents. 

A. I have examined the said model. It represents in one part a 
bed of a cider press, in another part one of several racks employed 
in forming apple pomace cheeses, and in another part a moulding 
form or frame for shaping the layers of the cheese, and giving to 
them a uniformity of depth or thickness, and in another part strain- 
itig cloths for enveloping the individual layers of the cheese. The 
other parts, the uprights, are guiding posts for holding the racks 
and form from shifting while the layers are being made, and to- 
gether the several parts of the model represent a cheese former of a 
cider press. : 

15 Q. State whether or not you have ever seen all those parts 
mentioned in your last answer in large size and operating forms ; 
and, 1f so, where and when. 

A. I have seen those several parts mentioned by me in my former 
answer, substantially the same form as shown in the model (“ De- 
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fendant’s Exhibit No. 1, of December 12, 1881. E. W. R., ete.”), in 
full sizes and operating forms in the cider manufacturing establish- 
ment of George Casper, near Howe’s Cave, in the county of Schoha- 
rie, in this State, on July 22, 1881. 
290 16 Q. Describe the several devices, to wit, the press-bed, 
racks, form, cloths, and guiding posts, you say you saw at 
George Casper’s cider-making establishment in the summer of 1881, 
and state how those parts compare with the parts shown in model, 
“ Defendant’s Exhibit No. 1, of December 12,1881. E. W. R., Sp. 
Ex.” 

A. In Mr. Casper’s establishment the press bed was longer in pro- 
portion to its width than the press bed in the model, and had a 
gutter made in its upper side, marginal end and side portions, 
which is not shown in the model. The racks were made of narrow 
slats, placed at short distances apart, and held in place by four or 
five slats arranged transversely about a foot, more or less, apart, and 
secured by nails. These slat racks were, I should judge, without 
having measured them, about three feet six by four feet in dimen- 
sion, more or less. The moulding form was simply a four-sided 
shallow frame, a little shorter in one direction than the length of 
the slat racks, and about the same width or length as the racks in 
the other direction, so that the said racks would fully support the 
said form. The sides of the frame were secured together at their 
ends and strengthened by corner blocks substantially the same as 
the sides of the form are in the model. To the outer sides of two 
opposite ends or sides of this form were secured strips of wood, sub- 
stantially as shown, to be secured to two opposite sides of the “form ” 
in the model. These strips terminated a little short, about, I should 
judge, two or three inches from the outer ends of the “form.” Made 
in the “press bed,” at distances apart in the length of the same 
about equal to the length of the “form,” in both side margins of 
the bed, were small mortises similar to those in the bed in the 
model. In each of these mortises were set a removable post made 
of wood, about two inches square, more or less. These posts were so 

regularly placed that they would, in one direction, nicely re- 
291 ~=ceive between them in one way the form with the ends of 

the projecting slips on the outer side of the two opposite ends 
of the same, and the racks would also be received between the said 
posts ; these posts prevented the racks from shifting in one direc- 
tion, and also held the forms from shifting in either direction ; the 
upper ends of these removable posts entered into corresponding 
mortises made in. planks secured to the floor timbers of the floor 
above, in which mortises the upper ends of the posts could be freely 
moved ; secured to these planks were small pulleys, over which ran 
a cord which had weights secured to one end, and, if I remember 
rightly, a hook or ring to the other, for engagement with a nail or 
pin or hook at or near each corner of the form; these weights were 
four in number, and one at each corner or post, and they about coun- 
terbalanced the weight of the form ; the racks in one direction pro- 
jected a few inches beyond two opposite sides of the form, and in 
another direction extended out flush with the other opposite ends of 
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the form, so that the form was fully supported by the rack when in 

place; the “ cloths ” were of coarse fabric or kind of burlaps, and, 

although they were stained, yet, I should judge, they were of the 
same material as the cloths shown in the model. 


The further examination of witnesess in the above-entitled cause 
adjourned until Friday, the 13th day of January, 1882, at 10 o’clock 
in the forenoon, at the office of said special examiner, 31 North Pearl 
street, Albany, N. Y. 

[L. s.] EDWARD W. RANKIN, 
Special Examiner and Notary Public in and for the 
County of Albany, N. Y. 


292 ~=s- Circuit Court of the United States, Northern District of New 
: York. In Equity. 
THE CLARK Pomace HoLtper Company 
aq'’t 
WituiaAM H. Ferauson. 


Examination of witnesses for the defendant, taken before Edward 
W. Rankin, special examiner and notary public, pursuant to ad- 
journment, on the 13th day of January, 1582, at 10 o’clock a. m. 


Continuation of testimony of ALEXANDER SELKIRK : 


17 Q. State whether or not the model (Defendant’s Exhibit No. 1, 
of December 12, 1881, E. W. R.) is a good and substantial repre- 
sentation of the corresponding parts of the cider press, which you 
have stated you saw at Casper’s cider making establishment, in July, 
1881, and described in your last answer. 

A. The model mentioned in the question is a good and substan- 
tial representation of the several parts of the press referred to, 
except that the marginal gutters are omitted, as I have stated ; the 
racks, the form, the cloths, the guiding posts and plank having 
mortises overhead are all substantially the same as those parts 
which I examined at Casper’s establishment. From the model is 
omitted the pulleys and cords, having hooks or rings and weights ; 
the hooks or rings on the form are also omitted from the model. The 
model is a good and substantial representation of the principal and 
essential parts of the cheese former which I examined at Casner’s 
place in July, 1881. 

18 Q. Examine and compare the cheese former model (Defend- 
ant’s Exhibit No. 1, of December 12, 1881, E. W. R.) with the model, 
Complainant’s Exhibit 9, and state how the several parts in the first- 
mentioned model compare with the several parts in the model, Com- 
plainant’s Exhibit 9. 

A. I have examined and compared the models referred to 

293 inthe question and find the parts in the respective cheese 
formers, as illustrated by said models, to be substantially the 

sane as operative devices and adapted for same operations and 
calculated to effect the same results; in the model (Defendant’s Ex- 
hibit 1, of December 12, 1881, E. W. R.) the lower frame-work and 
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vertical main posts of the press are omitted ; in both cheese formers, 
as illustrated by the models in question, there is shown substantially 
the same rigid “racks” and “forms” and cloths”; in both cheese 
formers in said models the “ racks” have such greater extension of 


length than the “form” used with them respectively, so that they — 


each will support its respective “forms” when placed in position ; 
in both cases the “ forms” will uniformly mould the several layers 
of pomace in the cheese; in both cases the “cloths” are adapted to 
be placed in their respective “forms” as they are each placed on 
their respective “ racks” and be turned over so that apple pomace 
may be received in the “form,” and when turned over the pomace 
as it is held in the “ form ” the said “ cloths ” are adapted to envelope 
the layers of pomace and hold their parts together from breaking 
away and at the same time serve as straining material through which 
the juice may escape from the pomace; in complainant’s cheese 
former, Exhibit 9, the notches made in the middle of the length of 
the horizontal ledges, or extensions from the two opposite sides of 
the “ form,” operate with the side posts of the press frame to hold the 
“form” from shifting; in the Casper cheese former (Defendants’ 
Exhibit 1, of December 12, 1881, E. W. R.) the ends of the slats on 
the outside of the two opposite sides of the “ form” correspond with 
and operate the same as do the notches (I have lencsined as being 
in complainant’s “form,” Exhibit 9), and hold with the removal 

posts to prevent the “form” from shifting, the same as does 
294 the notches of the posts in complainant’s models, Exhibit 9. 

The cause of. these facts I have just mentioned. I find that 
the Casper cheese former, Defendants’ Exhibit No. 1, of December 
12, 1881, is substantially the same in all its parts as the cheese 
former, complainant’s model, Exhibit 9. 

19 Q. Examine and compare the Casper cheese former, as repre- 
sented in defendant’s model (Defendant’s Exhibit No. 1, of Decem- 
ber 12, 1881), with the Clark cheese former, shown in the drawings 
and described in the specifications of complainant’s patent, No. 
187,100, and marked Complainant’s Exhibit 1, and state how you 
find the parts and devices in the Casper cheese former to correspond 
and compare with the parts or devices shown and described in the 
said patent No. 187,100, Complainant’s Exhibit 1. 


(Objected to by counsel for complainant as indefinite, irrelevant, 
and immaterial.) ; 


A. I have examined and compared the parts of the respective 
cheese formers mentioned in the question, and find that in both 
cheese formers there are employed substantially the same rigid racks 
composed of slats, and held connected together by cross slats or bars. 
I also find in each of said cheese formers cloths for enveloping the 
layers of pomace when formed. Here all resemblance or similarity 
ceases In the Clark patent, Complainant’s Exhibit 1, of December 
12,1881. The part or thing described as being a guide-frame is 
only a device composed of two side boards, which do not form in 
fact the sides of a “ box,” “ frame,” or “ form.” In the Casper cheese 
former the model shows a “ form ” which is made in the shape of a 
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shallow box frame, without either top or bottom. In the Clark pat- 
ent, Exhibit No. 1, of December 12, 1881, I do not find, made in or 
with the so-called guide-frame, any notches or other devices 
295 adapted to operate with any vertical posts or ways to prevent 
the so-called “ guide-frame ” from shifting. In the Casper 


_ cheese former I find abutting shoulders of strips or bars secured to 


the opposite sides of the box, frame, or form which are adapted to 
operate with vertical posts for holding the form from shifting in 
either direction. For the above-stated reasons I do not find any 
cheese former represented in the Casper model, Defendant’s Exhibit 
No. 1, of December 12, 1881, which is the same in all its parts as the 
cheese former shown and described in the Clark patent, Defendant’s 
Exhibit 1. 

20 Q. Examine the Casper cheese former model, Defendant’s Ex- 
hibit No. 1 of December 12, 1881, and state whether or not you find 
shown in it the alleged invention or combination of elements set 
ae in the claim of the Clark patent No. 187,100, Defendant’s Ex- 
ubit No. 1. 


(Objected to by counsel for complainant as indefinite, irrelevant, 
immaterial, and assuming.) -« 


A. I have examined the Casper cheese former—the model—De- 
fendant’s Exhibit No. 1 of December 12, 1881, and the claim referred 
to in the question ; I find in the Casper cheese former “ extended 
pomace rack ” and “cloths” to enclose a layer of pomace, but I do 
not find a guide-frame corresponding with the so-called guide frame 
shown and described in complainant’s patent, Exhibit 1. Theclaim 


‘referred to in the question reads as follows: “ The guide frame D, 


in combination with an extended pomace rack and a cloth to en- 
close a layer of pomace therein, substantially as described.” As the 
words “ substantially as described ” refers back to the drawings and 
specification in Clark’s patent, Exhibit 1,I must refer to the same 
to obtain a knowledge of the things or devices intended to be 
understood as being included in the combination or alleged in- 

vention set forth in the claim mentioned in the question. In 
296 making this reference to the drawings and specifications of 

the patent, Exhibit 1, I am enabled to say that, provided the 
things or devices set forth in the claim mentioned in the patent are 
those referred to as they are illustrated and described in the patent, 
then, in such case, I do not find in this Casper cheese former—De- 
fendant’s Exhibit No. 1 of December 12, 1881—the combination or 
invention set forth in the said claim. 

21 Q. Assuming that the claim in the Clark patent No. 187,100, 
Complainant's Exhibit 1, might refer and include among the ele- 
ments mentioned in the said claim “a form” or moulding-frame 
like the form or moulding-frame shown in complainant’s model, 
Exhibit 9, instead of the so-called “ guide-frame D,” so that the said 
claim would read substantially as follows, “The form or moulding- 
frame, in combination with an extended pomace rack and a cloth to 
enclose a layer of pomace therein, substantially as described,” would, 
under ag m assumption, you say that the Casper cheese former, 
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Defendant’s Exhibit No. 1, of December 12, 1881, show such a com- 
bination of parts or elements as is set forth in the hypothetical claim 
I have just formulated ? 

A..Under such an assumption, and compared with the hypotheti- 
cal claim in the question, I would say that I would find and do find 
such a combination of elements and parts. 

22 Q. I place before you.a model alleged to bea model of a cheese 
former, which model is marked Defendant’s Exhibit No. 3, Decem- 
ber 5, 1881, E. W. R., Sp. Ex. and notary. Please examine and 
compare the same with the cheese former illustrated in the draw- 
ings and described in the specifications of the Clark patent No. 
187,100, marked Complainant’s Exhibit No. 1, and with the Casper 
cheese former, Defendant’s Exhibit No: 1, of December 12, 1881, and 

state how you find the said cheese former, Defendant’s Ex- 
297 hibit No. 3, December 5, 1881, compare with the cheese former 

shown in the patent No. 187,100, Complainant’s Exhibit 1, 
and the said Casper cheese former, Defendant’s Exhibit No. 1, of 
December 12, 1881? 


(Objected to by counsel for complainant as indefinite, irrelevant, 
and immaterial and assuming, and as having been already substan- 
tially answered.) : 


A. I have examined the Exhibits mentioned in the question, and 
have made the comparison called for in the question. I find in 
Defendant's Exhibit No. 3, December 5, 1881, a large-sized rigid rack 
of slats subsiantially.the same in form of construction as the racks 
marked “C” in the drawings of letters patent No. 187,100, Com- 
plainant’s Exhibit 1, and the rack shown in the Casper cheese 
former, Defendant’s Exhibit No. 1,of December 12, 1881, the differ- 
ence being that the racks shown in the last two mentioned exhibits 
are square, or nearly square, in form while in Defendant’s Exhibit No. 
3, December 5, 1881, — is slightly longer in one direction than the 
other. I also find in Defendant’s Exhibit No. 3, December 5, 1881, 
two smaller racks consisting each of a series of slats secured at in- 
tervals apart with traversely arranged slats; these two smaller racks 
of slats when placed together I find form a rack substantially sec- 
tional in its character, and substantially the same as the rack of 
larger size shown in defendant’s same exhibit and which I have just 
described. I also find in Defendant’s Exhibit No. 3, December 5, 
1881, a “ form or moulding frame,” which is a little longer in one 
direction than the other ; this moulding frame is composed of nar- 
row end strips placed opposite to each other with their ends secured 
to the respective ends of two narrow side pieces so as to form a shal- 
low frame substantially the same as the frame or form shown in De- 
fendant’s Exhibit No.1, of December 12, 1881, the difference being tbat 

of dimensions ; theendsof theside piecesof the form or frame in 
298 Defendant’s Exhibit No. 3, December 5, 1881, project a short 
distance beyond the outer side of the end pieces, and are 
slightly cut away from the lower edges of said end portions appar- 
ently for forming handles by which an operator may lift or handle 
the form or frame; the corners of this frame are stiffened by corner 
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blocks; secured to the side pieces of this “frame or form,” and on 
the outer side thereof, at about the middle of the length of each 
side, are two vertical cleats placed at a short distance apart so as to 
form in fact a recess or holding notches or ways, which are adapted 
to receive and hold with a vertical piece made secure to some por- 
tion of the press when in proper situation, corresponding with the 
situation of said cleats, so that the said cleats would hold the frame 
or form from shifting, as do the ends of the slats on the outside of 
two opposite side pieces of the form or frame in the Casper cheese 
former, Defendant’s Exhibit No. 1, of December 12, 1881, in their 
operation with the vertical posts, as I have already described in a 
former answer ; I do not find in complainant’s patent No. 187,100— 
Defendant’s Exhibit No. l—any device or thing which corresponds 
with the frame or form I have described as being found in defend- 
ant’s model, Defendant’s Exhibit No. 3, December 5, 1881, but I find 
in said patent a device termed the guide-frame “D,” which, in its 
form of construction, is substantially the same as represented in red 
lines in Defendant’s Exhibit No. 1, of January 12, 1882, and in 
drawings in Defendant’s Exhibits Nos. 2 and 3, of January 12, 1882, 
and model, Defendant’s Exhibit No. 4, of January 12, 1882, while I 
find in the Casper cheese former, Defendant’s Exhibit No. 1, Decem- 
ber 12, 1881, substantially the same device; I find in all exhibits 
mentioned in the question cloths to be used with the racks and the 

forms or frames in the Casper cheese former, Exhibit No. 1, 
299 of December 12, 1881, and Exhibit No. 3, of December 5, 

1881, and with the so-called guide-frames mentioned in com- 
plainant’s patent No. 187,100, Complainant’s Exhibit 1. 


(Complainant’s counsel moves to strike out the answer to question 
No. 22 as not responsive to the question, indefinite, immaterial, and 
interposed to consume space.) 


23 Q. In youropinion, isany different operation had or any different 
or new result secured by reason of the use of the two smaller rigid 
racks shown in Defendant’s Exhibit No. 3, December 5, 1881, from 
the operation had and results obtained by the use of the larger 
rigid rack, also shown in the same exhibit ? : 

A. In my opinion, the use of the two smaller racks, when placed 
together with one of the long sides of one of said smaller racks, 
continuous with one of the long sides of the other racks, that said 
smaller racks will form substantially a rack like the large rack also 
shown in the said exhibit, and would operate the same and with 
the same results. 

24 Q. State whether or not, in your opinion, the device shown in 
the drawings and described in the specifications of the Clark patent 
No. 187,100 and marked “ Complainant’s Exhibit No. 1,” and termed 
the guide-frame “ D,” and which you say is illustrated by red-line 
drawings in Defendant’s Exhibit No. 1, of January 12, 1882, and 
in drawings marked “ Defendant’s Exhibits Nos. 2 and 3, January 
12, 1882,” and model marked “ Defendant’s Exhibit No. 4, of Jan- 
uary 12, 1882,” would operate the same as the form or moulding 
frame illustrated in complainant’s model, “ Exhibit No. 9,” and in 
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“Defendants Exhibit No. 1, of December 12, 1881,” and “ Defend- 
ant’s Exhibit No. 3, December 5, 1881.” 


(Objected to by counsel for complainant as indefinite, immaterial, 
and irrelevant.) 


A. In my opinion the guide frame “ D” shown and de- 

300 — scribed in the patent, Complainant’s Exhibit No. 1, and illus- 
trated in the other exhibits mentioned in the question, would 

not operate as a practical measure, mould, or frame for giving to 
each one of the several layers of pomace which might be formed by 
the said device the same uniformity of size and shape and quantity 


to the layers so formed as is had by the use of the forms or mould- | 


ing frames as shown in complainant’s model, ‘“ Exhibit No. 9,” and 
“ Defendant’s Exhibit No. 1, of December 12, 1881,” and “ Defend- 
ant’s Exhibit No. 3, of December 5, 1881,” for the reason that the 
two open ends of the guide-frame “ D” would permit the pomace to 
force the cloths at said open ends to bag outward to a considerable 
distance beyond the ends of the said “guide-fraimne,” while in the 
forms or moulding frames in the other exhibits mentioned in the 
question the cloths would be held by the four sides of the said forms 
or frame from bagging out at the sides, and would so mould the 
layers of pomace made therein as to give to each layer the same 
uniformity of size, form, and quantity. 

25 Q. State whether or not you find in “ Defendant’s Exhibit No. 
3, of December 5, 1881,” the subject-matter or invention shown, de- 
scribed, and claimed in complainant’s patent No. 187,100, “ Com- 
plainant’s Exhibit No. 1?” 

A. I have examined the exhibit referred to in the question and 
have compared it with the alleged invention illustrated, described, 
and claimed in the patent mentioned in the question, and I find that 
in the “ Exhibit of Defendant, No. 3, of December 5, 1881,” there is not 
shown the combination of devices shown in the said patent and de- 
scribed and claimed therein. “ Defendant’s Exhibit No. 3, of Decem- 
ber 5, 1881,” shows racks and cloths substantially as the racks and 
cloths shown and described in the patent, but it does not show any 

guide-frame or other device similar to the guide-frame “ D ” 


301 shown and described in patent, “Complainant’s Exhibit No. ° 


_ 1,” and forming one of the elements in the combination 
claimed in that patent. For the above-stated reasons, it is my opin- 
ion that the subject-matter or invention shown, described, and 
claimed in complainant’s patent, “Exhibit No. 1,” is not found in 
“ Defendant’s Exhibit No. 3, of December 5, 1881.” 

253 Q. State, if you are able so to do, what you find novel in the 
Clark patent No. 187,100, Exhibit No. 1 of Complainant, which is 
novel, in view of the state of the art prior to February 6, 1877, the 
date of that patent, as you are acquainted with it. 

A. In view of the state of the art prior to February 6, 1877, as I 
am acquainted with it, I find that the only novel device which is at 
least new to me is the device termed the guide-frame “ D,” formed 
by two narrow boards or planks, called in the patent “ bottom girts,” 
and held together by two narrow cross-rails secured at the upper 
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edges and outer ends of the said boards or _ so as to form two 
side boards opposite to each other and parallel with each other with 
open ends transverse to the said opposite sides. This device is new 
to me, as all the older devices for holding pomace, when being 
formed in layers, were in the form of rectangular frames, having 
four sides of about equal depth which would bound the four side 
edges of the layer of pumace when being made instead of only two, 
as is done by the so-called guide-frame “ D.” 


(Counsel for complainant moves to strike out that part of witness’ 
answer which describes the guide-frame “ D” as formed by two nar- 
row boards or planks, etc., on the grounds that no such guide-frame 
is mentioned in the patent.) 


Cross-examination by the counsel for complainant: 
26 Q. Are you familiar with the practical details of making 
cider ? 
A. I believe I am. 
302 27 Q. Have you ever been engaged in the manufacture of 
cider? 

A. Ihave not; my father and my uncle used to manufaeture when 
I was home. ce 

28 Q. Are you familiar with the names of the different articles 
and machines used in making cider ? 

A. I could not say; I could enumerate the different articles and 
leave counsel to judge. 

29 Q. What do you understand is meant by the form or frame 
that is used in making cider? 

A. The form or frame—sometimes called the hoop, as I am ac- 
quainted with it—is a rectangular or square formed frame varying 
in size according to the capacity of the press it is to be used with, 
and in dimensions from three to five feet square,and generally made 
of inch board from three and a half to five inches in depth, and is 
employed fortemporarily holding pomace until a sufficiency das been 
supplied to form a layer; this form or frame or hoop operates to 
give to the edges of each layer as it is made a squared face; this 
form or frame or hoop also operates to hold the straining material, 
whether straw or cloth, which extends out past the bottom of each 
layer in proper position so that when the frame or form is filled the 
straining material which was previously turned up against the in- 
side surfaces of the form or frame may be readily turned inward 
over the top and struck surface of the pomace contained within the 
frame or form. “ Complainant’s Exhibit No. 9,” and “ Defendant’s 
Exhibit No. 1, of December 12, 1881,” and “ Defendant’s Exhibit 
No. 3, of December 5, 1881,” are good representations of what I un- 
derstood to be a form, frame, or hoop employed by cider makers. 

30 Q. Was this form or frame in common use among cider 
makers prior to the year 1873? 

A. This form or frame, as I have described it in my former an- 

swer, was In common use in the town of Bethlehem, Albany 
303 county, State of New York, more than forty years ago, to my 
own knowledge, and were constructed substantially in the 
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form of Defendant’s Exhibit No. 1, of December 12, 1881, having 
their corners strengthened as in that exhibit, but without the strips 
on the two outer edges. 

31 Q. Are these frames sometimes provided with slots or guide- 
boards to keep them in place while filling in the seegonee Se 


A. Will counsel please state what he means to be understood by 
slots or guide-boards if any are shown in the exhibits? 


(Complainant’s counsel calls witness’ attention to Complainant’s 
Exhibit No. 9, of the form with the guide-boards attached horizon- 
tally on the top edges of the ends of the form, with the slots therein, 
to receive the posts of the press.) 


A. Not that identical form of guiding device was employed, but 
something somewhat like that shown in “ Defendant’s Exhibit No. 
1, of December i2, 1881,” on the corners of the forms themselves in 
some cases. 

32 Q. When the frame is so provided with guides is it not some- 
times called a guide-frame ? 

A. I never knew that term applied to a form or frame as I have 
described them, and I first learned that term or that word applied 
to a device used for forming cheeses for cider presses froin the Clark 
patent of February 6, 1877 (No. 187,100, Complainant’s Exhibit No. 
1), and I believe the said term was coined especially to distinguish 
it from the old and well-known forms or frames before used. 


(Complainant’s counsel moves to strike out the last part of witness’ 
answer, beginning with words “ and I first learned, etc., to the end,” 
as not responsive to the question.) 


33 Q. Did you ever see a guide-frame or form in practical use 

constructed like the model offered in evidence yesterday and marked 
Defendant’s Exhibit No. 4, of January 12, 1882? 

304 A. I never saw a guide-fraine like the exhibit mentioned 
in the question in practical use. : 

34 Q. With your eoulaiine of cider making, and being familiar 
with the form or frame in general use, and having before you letters 
patent No. 187,100, would you, in attempting to build the machine 
described in said patent, make the “ guide-frame” like the model, 
“ Defendant’s Exhibit No. 4, of January 12, 1882?” 

A. I would and I did; I made that model mentioned in the 
question from a reading of the specification and an examination of 
the drawings of letters patent No. 187,100, granted to Clark Feb- 
ruary 6,1877. The term guide-frame employed in that patent and 
its reference to what was termed bottom girts of the guide-frame, 
and omission to all reference to a form or frame, led me to believe 
that the guide-frame, so-called, was a novel and different device 
from any other device before used in cider making, and being thus 
led by the specifications of that patent, and a reading of the draw- 
ings attached therewith, I constructed the model, “ Defendant’s Ex- 
hibit No. 4, January 12, 18382,” which I believe perfectly represents 
the guide-frame referred to in that patent. 

35 Q. For whom did you make that model and for what purpose ? 
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A. The model I made originally for my own satisfaction, and I 
think without any knowledge of any person whatever, and I sub- 
sequently decided in my mind that it would be a better illustration 
to the eye of the device that I found in that patent than would the 
drawings which were submitted in the process of my examination. 

36 Q. When did you make this model ? 

A. Yesterday or day before; I don’t remember. 

37 Q. With your knowledge of cider making would you place 
upon the guide-frame made for practical use the timber “ Y,” repre- 

sented in the drawing in evidence marked “ Defendant’s Ex- 
305 = hibit No. 3, January 12, 1882?” 

A. Not unless I would use it as shown in that exhibit, which 
is the only practical way that I can see that the guide-frame and 
bar “Y,” over the guide-frame, as shown in the said exhibit, could 
be used, after the layers or layers of pomace were made; in such 
use the bar “Y” pressing down on the sides “ Z Z” of the guide- 
frame, as it rests on the upper rack, would operate to make the sides 
“ZZ” of the guide-frame serve as blocking, against which the force 
of the pressing mechanism wouid be exerted. 


(Counsel for complainant «noves to strike out the whole of last 
answer, and requests the witness to answer yes or no.) 


38 Q. Question repeated, and a direct answer, yes or no, insisted 


upon. 
A. I cannot give any direct answer. 


(Complainant’s counsel objects to witness going any further.) 


Witness continues: 

To me it is evident that the guide-frame may serve two purposes ; 
in one direction 1t may form a substitute for the old-fashioned form, 
frame or hoop for receiving pomace preliminary to its being formed 
in a layer, and in another direction 1t may serve as part of a block- 
ing device or devices for filling up between the cheese when formed, 
and the follower above when the bar “ Y” is used. 

30 Q. Have you stated your entire occupation in the first question 
of defendant’s counsel ° 

A. I have, as far as I have followed any occupation since 1872, I 
believe; before that I would often construct models for inventors to 
be used in their application for patents; draughting I consider as 

art of my business as solicitor of patents, though I have done but 
ittle of it the last ten years. 

40 Q. Is your ovcupation now the same as it was October 15, 
1880? 

A. Yes, sir; I don’t know that it is any different. 

306 41 Q. Are you an attorney in patent cases” 

A. Generally, and have conducted cases before the court, 
but by courtesy, having no license as attorneys generally have, act- 
ing generally in such capacity as consulting counsel, and sometimes 
conducting the examination of witnesses as counsel generally do in 
patent cases, yet I do not style myself as attorney-at-law in such 
cases. 3 
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42 Q. Did vou not testify on October 15, 1880, in the case of 
Lyon against Fisher and others, that you were an attorney in patent 
cases ? 

A. If I testified that date I might have testified to that effect, and 
it would be substantially true, as may be shown by records of cases 
in litigation before the courts, and also before the Patent Office. 

43 Q. When were you first consulted by the defendant in this 
case ? 

A. Some time before June 23, 1881; the exact date I could not 
tell. 

44 Q. Will you swear that it was not as early as April, 1881? 

A. It might possibly have been; it was before defendants saw 
Mr. King that I had examined the case of an alleged infringement 
on the Clark patent, and informed him, in my opinion, the patent 
was not good. — | 

45 Q. Do you know anything of the Cider Makers’ Mutual De- 
fense Association ? 3 

(Objected to by counsel for defendant as immaterial, irrelevant, 
and nota proper subject for cross-examination, and calling for an 
answer to a question which assumes a fact to have been proven, and 
counsel for defendant gives notice that he is now, and has been for 
some time past, entering upon an examination entirely foreign to 
the subject-matter brought out by the direct examination, and that 
he has thereby, and is now, making this witness a witness for and in 
behalf of the complainant.) 

(Complainant’s counsel states that he desires to show that 
307 the witness is interested in this case, and has been retained 
by and acted as counsel for the defense.) : 

A. I do not know that any such association exists or did ever 
exist. I advised the formation of such an association when Mr. 
Ferguson first came to me, and after I had arrived at a conclusion 
that the patent on which this action was brought was not infringed 
by him, I advised him that it would not pay him to defend alone; 
that it would be cheaper for him to settle on terms offered by com- 
plainants, unless he would get others who were using the same de- 
vices he was using to aid him in his defense. Thus far all pay- 
ments for my services have been paid by Mr. Ferguson, and I look 
to Mr. Ferguson individually for the payment of any other services 
not already paid for or which I may in future render. I have no 
interest whatever in this case—no pecuniary interest. I expect to 
receive payment for all services I render from Mr. Ferguson only. 


(Counsel for complainant closed cross-examination.) 
Witness continued, in response to last question, as follows: 


I am only acting as expert. 
| ALEXANDER SELKIRK. 


Subscribed and sworn tc before me this 13th day of January, 
1882. 
[1. s.] EDWARD W. RANKIN, 
Special Examiner and Notary Public in and for the 
County of Albany and State of New York. 


eo fee eS 
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Circuit Court of the United States, Northern District of New York. 
In Equity. | 


THe CLARK PomacE HOLDER COMPANY 


ag’t 
WILLIAM H. FERGUSON. 


308 Examination of witnesses for the defendant taken before Ed- 

ward W. Rankin, special examiner and notary public, pur- 

suant to adjournment, on the 19th day of April, 1882, at 10.30 
o’clock a. m. 


The parties appeared—the complainant by W. E. Ward, of coun- 
sel, and the defendant by Wm. H. King, of counsel—and such pro- 
ceedings were thereupon had that the further examination of wit- 
nesses was adjourned unto Wednesday, April 26, 1882, at 10 o’clock 
in the forenoon, by consent. 

[L. s.] EDWARD W. RANKIN, 
Special Examiner and Notary Public. 


Circuit Court of the United States, Northern District of New York. 
In Equity. 
Tue CrarK Pomack Hotper Company 
aq’t 
WiLu1aAM H. FEercuson. 

Examination of witnesses for the defendant taken before Edwin W. 

Rankin, special examiner and notary public, pursuant to adjourn- 

ment. 


On the 26th day of April, 1882, the parties appeared, and, at the 
request of the defendant, the further examination of witnesses was 
adjourned to Thursday, April 27, 1882, at 10 o’clock a. m. 


[L. s.] EDWARD W. RANKIN, 
Special Examiner and Notary Public. 
Circuit Court of the United States, Northern District of New York. 
In Equity. 
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aqgt 
WILLIAM H. FERGUSON. 


309 Examination of witnesses for the defendant taken before Ed- 
ward W. Rankin, special Examiner and notary public, 
pursuant to adjournment. 


On the 27th day of April, 1882, the parties appeared, and Francis 
L. Casper, called as a witness for defendant, and being first duly 
sworn, did testify as follows in answer to questions : 


1 Q. Please state your name, residence, age, and occupation. 

A. Francis L. Casper; aged twenty-five years; I reside at Bra- 
manville, town of Cobleskill, Schoharie county, N. Y.; post-office 
address, Howe’s Cave; I am a cabinet maker. 
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. 2Q. How long have you lived at Bramanville? 

A. Twenty-five years. 

3 Q. Is George Casper, of Bramanville, any relation of yours; and, 
if so, please state his relationship ? 

A. He is my father. 

4 Q. Please state your father’s business. 

A. He is a cider maker, and he runs a saw-mill and planing- 
mill, and a very little farming. 

5 Q. How long has your father been making cider? 

A. Nine years; since the fall of 1872. 

6 Q. Have you assisted him in making cider? 

A. Yes, sir. 

7 Q. In making cider, what has he generally used ? 

A. Form, racks, and cloths. 


(Model marked Defendant’s Exhibit No. 1, of December 12, 1881, 
EK. W. R., Sp. Ex., shown witness.) 


8 Q. Does this model correctly represent the device that your 
father has used in making cider ? 

A. It does. 

9 Q. Who made that model ? 

A. I could not say positively. 

i Q. Please state how your father used the device in making 
cider ? 

A. He first laid down the rack and then the form; next the 
cloths ; he used the cloths, then filled in the form with pomace ; 
then turned over the cloths, and then laid on another rack and pro- 

ceeded as before. 
310 11 Q. When did your father first begin to use the rack, 
form, and cloths? 

A. He used the cloths, form, and a few slats the latter part of the 
season of 1873. 

12 Q. Has your father been continuing to use the racks, form, and 
cloths since the fall of 1872? | 

A. Yes, sir. 


Cross-examination of witness by Mr. Warp, counsel for com- 
plainant: | 


13 Q. When-were you twenty-five years old ? 

A. Octcber 10, 1881. 

14Q. Have you assisted your father in the manufacture of cider 
ever since he has been in that business ? ; 

A. No, sir. 

15 Q. How much of the time have you assisted him? 

A. Till the fall of 1880? I assisted part of that season. I as- 
sisted each season from the time he commenced making till that 
time. | 

bon Q. What time in the fall of 1876 did you commence making 
cider ? 
A. I could not say positively. 
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= Q. What time in the fall of 1872 did you commence making 
cider ? 

A. I think about the middle of September. 

18 Q. What did you use in making cider that fall ? 

A. We used the curb; some straw. I could not say positively 
whether we used the curb the whole season or not. 

19 Q. Did you use any cloths with the curb? 

A. I believe we used one large cloth. 

20 Q. How did you use that cloth ? 

A. It was placed all around the inside of the curb. 

21 Q. How deep was the curb? 

A. I should think about three feet. 

a Q. What time in the fall of 1873 did you commence making 
cider ? 

A. I think about the middle of August. 

23 Q. What did you use then ? 

A. I think we used straw. 
311 24 Q. How did you lay up your cheese? 
A. We laid straw in the same way with the curb. 

25 Q. How long did you use the curb in the fall of 1873? 

A. The whole season. 
mE. Q. What time did you commence’ fo make cider in the fall of 

74? 

A. I could not say positively; I think about the 20th of August. 

27 Q. What did you use then ? 

A. Racks, cloths, and form. 

28 Q. Similar to the Casper model ? 

A. I could not say positively whether we used the slats all com- 
bined, as in the model, or whether we used a few and handled them 
separately. 

29 Q. You mean loose slats between layers? 

A. Yes, sir. | 

30 Q. How did your father use the racks, forin, and cloths in the 
latter part of the season of 1873 ? 

A. He first laid down a few loose slats, and then the form, and 
then cloths, and then filed in the form with pomace and then folded 
over the cloths and proceeded taking the form off to lay down a few 
loose slats, proceeding as before, the slats extending beyond the form. 

31 Q. Who worked for your father in the fall of 1873? 

A. Daniel Stevens. | 
32 Q. When did they first commence to use the slats and form in 

873? 

A. They used the form early in the season and the slats the latter 

art. : 

33 Q. How many presses did he have? 

A. One. 

34 Q. Did he use the curb and the form and slats on the same 
press In the same season of 1873? . 

A. In answer to question No. 25, I misunderstood the date; the 


answer should have been “ Not at all.” 
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35 Q. What did you use in 1873, at the commencement of the 
season ? 
A. The form, and I think straw; that is all. 
36 Q. You didn’t use the curb any after 1872? 
A. Not after 1872. | 
312 37 Q. What time did you say you commenced making 
cider in the fall of 1873? | 
A. From the fifteenth to the twentieth of August; that is as near 
as I can remember. 
38 Q. How long did you continue using straw? 
A. I think till the latter part of the season of 1873; I think it 
was the middle of October when we changed. 
39 Q. What change was made at that time? 
A. We com.menced using cloths in place of straw. 
40 Q. When were loose slats first laid between the layers ? 
A. Late in the season of 1873. 
41 Q. In what month? 
A. November. 
42 Q. When were racks first used at your father’s cider mill? 
A. I could not say positively; I think the first of 1874, when we 
combined all the slats together. 
43 Q. Do you mean the season or the year 1874? 
A. I mean the season of cider making of 1874. 
434 Q. How many men does it take to run a mill making cider— 
your father’s mill? : 
A. From two to four men. 
44 Q. Who worked for your father, in making cider, in 1874? 
A. Daniel Stevens. 
45 Q. Any one else? 
A. I don’t remember. 
46 Q. Did he work the whole season ? 
A. I think he did. 
47 Q. Did any one else work for your father besides him, in 1873, 
in making cider? 
A. I think not, excepting myself. 
48 Q. How much cider did you make in 1873? 
A. I do not know. 
49 Q. Did you do a fair season’s work ? 
A. We considered we did, having just started withoyt any adver- 
tising. 
50 Q. Are you certain that it was in October, 1873, that you first 
used cloths in making cider? : 
A..I answered that question before that; I thought it was in Oc- 
tober; it might have been in November. 
313 51 Q. How late that season did you make cider ? 
| A. I think till early in December. 
52 Q. What time in 1874 did you commence to make cider? 
A. I think from the 15th to the 20th of August. 
03 Q. Do you remember anything about the amount of cider you 
made in 1874, compared with 1873 ? 
A. I think about double the amount. 
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54 Q. Was Stevens the only extra man you had in 1874 besides 
yourself and father? 

A. I don’t remember; we may have had others; we may have 
had some outsiders come in to help evenings. 

55 Q. What date are you positive of using the racks, cloths, and 
form as shown by Defendant’s Exhibit No. 1, of December 12, 1881, 
E. W. R., Sp. Ex., and called the Casper model for the first time ? 

A. I po not answer that question, because we advanced so 
slowly, and we kept improving it by.degrees till we had nearly the 
same number of slats as shown in that exhibit, and finally we 
nailed them together to save time in handling. We commenced 
with two or three slats; I could not say positively when we nailed 
them together. 


Redireet examination of witness by Mr. Kina, of counsel for 
defendant: 


56 Q. Please explain the curb you mentioned on your cross-ex- 
amination—just exactly what it was. 

A. It was made similar to these racks, only was made of heavier 
materia] to make it strong and durable. These slats ran up and 
down. It was square—had four sides—and was clamped together 
on the corners, so that one side could be téken off to remove the 
pomace. 

57 Q. You used the curb as a form, did you not? 

A. Yes, sir. 

58 Q. Did you use cloths during the cider season of 1873? 

A. Yes; the latter part of the season. 


314 59 Q. These slats which you spoke of extended anderneath 
and beyond the form, did they not? 
A. Yes, sir. 


Recross-examination : 


60 Q. In speaking of racks, form, and cloths, what do you mean 
by form ? 

A. A frame used to size the rings or layers of pomace. 

61 Q. The layer of pomace would be of the same thickness as of 
the depth of the form ? 

. Yes. : 

62 Q. Can the sides of the form be taken off—be taken apart ? 

A. They cannot. 

63 Q. A curb, which you described a minute ago, is made to take 
apart, is it not? | 

A. Yes. . 

64 Q. Are there a number of layers laid up inside of the curb? 

A. It is composed of one layer; the whole cheese is one layer. 

65 Q. Is that the way you used the curb? 

A. It is the way we commenced using; I don’t think we adopted 
any other plan. 

66 Q. Don’t you understand that the usual method of using a 
curb by cider makers is to lay up separate layers of cheese inside of 
the curb? 
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A. I think not. 

67 Q. A form, as generally known among cider makers, is gener- 
ally how deep? 

A. I should think from three to five inches. 


Redirect examination of witness by Mr. Kina, of counsel for 
defendant: 


68 Q. Please point out on the Casper model now before you what 
you call the “ form ?” 

A. That part marked “ C.” 

69 Q. Are the cider makers in the habit at times of calling a form 
a curb? 

A. Yes. 

70 Q. Cannot a form similar to this one “ C” of Casper model be 
made so that the sides will open or be taken apart without destroy- 
ing the form ? 

A. It can. 


315 Recross-examination of witness by Mr. Warp, of counsel 
for complainant: 


71 Q. Did you ever see a form so made that it could be taken 
apart ? 

A. I think I have. 

72 Q. Where ? 

A. At W. H. Ferguson’s. I would not be positive how his works, 
but I think it is a form and slat combined ? 

73 Q. Is that the only one? 

A. I do not remember of ever seeing any others. 

74 Q. Is not. Ferguson’s form made by turning up four or five 
inches of each side of the racks and fastening them up? 

A. I think it is. 

75 Q. When were the side posts and pulleys first used on your 
father’s press ? 

A. I believe it was in 1874. 

76 Q. Have you a memorandum in your hand from which you 
refresh your memory as to dates ? 

A. I refresh my memory as to the help—the year each man 
worked for us. 


Redirect examination of witness by Mr. Kina, of counsel for 
defendant : 


77 Q. Could not a form similar to “C” of the Casper model be 
made with hinges or clamps at the corners, so that the form could 
be opened or sides taken apart ? 

A. It could. 

773 Q. How long have you been a cabinet maker, and are you in 
business for yourself at present ? 

A. I have been a cabinet maker for about two years, and during 
the whole of that period I have been in business for myself at Bra- 
manville. During part of that time I have worked for my father 
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Recross-examination of witness by Mr. Warp, of counsel for 
complainant : 

78 Q. Did you ever see or know of a practical cider maker 
316 using a form similar to the one marked “C” in the Casper 

model, which was made so that the sides could be taken apart, 
—, the Ferguson form already testified to? 

A. No. | 

79 Q. Have you any interest involved in this suit? 

-A. No more interest than would naturally exist between father 
and son. 

80 Q. Did you ever hear of the Cider Makers’ Mutual Defense 
Association ? 

A. I think I have. 

81 Q. Do you belong to that association ? 

A. No, sir. | 

82 Q. Does your father belong to that association, as you under- 
stand it? 

A. When you asked me that question, I thought you referred to 
an association mentioned in the National Press, a paper published 
by Mr. Boomer; that’s all I know about it; I did not read the whole 
piece over; I just looked at the heading. z 

83 Q. Do you understand that your father belongs to an associa- 
tion having for its object the breaking or having judicially declared 
invalid the patent under which this action is brought * 

A. I think he does. 

84 Q. Did you write a letter for your father to me about the 
royalty on this patent? 

A. I did. 


Redirect examination of witness by Mr. KiNG, of counsel for 
defendant: 


85 Q. Have you any pecuniary interest in this suit? 

A. No, sir. 

86 Q. Do you know whether there is any such association in ex- 
istence as is mentioned in question 83? 

A. Yes. 

87 Q. Te those objects? 


A. I think I have; but I have no positive knowledge about it. 
Recross-examination of witness by Mr. Warp, of counsel for 
complainant: 
317 88 Q. Have you seen the paper which the cider makers 


have signed in reference to defending this action ? 


(Objected to on the grounds—first, that no paper of such descrip- 
tion has been proved to have been made; second, if such paper is 
proved to have been made, the paper, being in writrng, is the best 
evidence, and secondary evidence cannot be admitted.) 


A. I think I have seen the paper, but no names. 
89 Q. Did you read the agreement contained in that paper? 


Papeete 
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(Objected to by counsel for defendant on the same grounds as 
above.) 


A. I read a part of it, but not the whole of it; if I had been par- 
ticularly interested I would have read the whole of it. 
FRANCIS L. CASPER. 


Subscribed and sworn to before me this 27th day of April, 1882. 
[L. s. ] EDWARD W. RANKIN, 
Special Examiner and Notary Public in and for the 
County of Albany and State of New York. 


GEORGE C. VALENTINE, called as a witness on behalf of the de- 
fendant, and, being duly sworn, did testify as follows in answer to 
questions: 


1 Q. Please state your name, age, residence and occupation. 

A. George C. Valentine; I am thirty-four years old; I reside at 
Charlton, Saratoga county, in the State of New York; I am a 
farmer, and make a little cider. | 

2 Q. How long have you made cider? 


(Counsel for the complainant objects to the examination of wit- 
ness as to prior knowledge or use on the ground that his name, 
place of residence, and place of use are not set up in defendant’s 
answer.) : 


318 The further examination of witnesses in the above-entitled 
cause is adjourned until Friday morning, April 28th, at ten 


o'clock in the forenoon. 
[L. s.] EDWARD W. RANKIN, 
Special Exarainer and Notary Public in and for 
Albany County, New York. 


Circuit Court of the United States, Northern District of New York. 
In Equity. 


Tur CLARK PomMAcE HoLpDER COMPANY 
ag’t 
WitntiaM H. FErGuson. 


Examination of witnesses for the defendant, taken before Edward 
W. Rankin, special examiner and notary public, pursuant to ad- 
journment, on the 28th day of April, 1882, at 10 o’clock a. m. 


Defendant’s counsel desires to amend his answer herein by addin 

to the end of the twentieth paragraph thereof the names of the fol. 
lowing persons who have used the device mentioned in the patent 
in this complaint more than two years prior to the application of 
said John Clark for said letters patent, together with the residences 
of said persons, and also the places where the said persons have re- 
spectively used said device ; also the names and residences of per- 
sons who have known of the use by others of the device claimed in 
said letters patent for more than two years prior to the application 
for said letters patent, together with their residences and the name 
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of the or places where they know said device to have been used as 
aforesaid by persons other than John Clark and the Clark Pomace 
Holder Company, to wit: 


George C. Valentine; residence, Charlton, Saratoga county, State 

of New York, who has used the same since about the year 1869, at 
said Charlton. } 

319 John Chambers, also of said Charlton, and at said Charl- 
ton, since about 1870. 

William L. Hoyt, also of said Charlton, and at said Charlton, since 
about 1870. 

Gideon L. Valentine, also of said Charlton, who has knowledge of 

said device having been used at said Charlton. 

Edward Merchant, also of said Charlton, who has knowledge of 
said device having been used at said Charlton. 

Eli Closson, also of said Charlton, who has knowledge of said de- 
vice having been used at said Charlton. 

Stephen Reed, of Visscher’s Ferry, Saratoga county, N. Y., who 
has used said device at said Visscher’s Ferry since about 1871. 

George Race, Norwich, Chenango county, N. Y., who has used said 
device at said Norwich. 

E. G. Dow, whose first name is believed to be Ephraim, of Sher- 
burne, Chenango county, N. Y., who has used said device at said 
Sherburne. 

Guile and Mead, of and at said Norwich, who have used said de- 
vice. 

M. Sala, of and at said Sherburne, Chenango county, N. Y., who 
has used said device. 

J. Nearing, of and at Sherburne, Chenango county, N. Y., who has 
used said device. 

Charles H. Strowzer, of Webster, Monroe county, N .Y., who has 
knowledge of said use at said place. 

G. W. Litchfield, of North Scituate, in the State of Massachusetts, 
who has used said device at said place. 

Mathew A. Rue, of and at Cranberry, in the State of New Jersey, 
who has used said device. 

Thomas Cox, of and at Willoughby, Lake county, Ohio, who has 
used said device. 

Mr. Pleasemton, whose first name is unknown, of and at Mulberry 

Corners, in the State of Ohio, who has used said device. 
320 Clark Morells, of and at Willoughby, Lake county, Ohio, 
who has used said device. 

Warren Gilbert, of and at Mentor, Lake county, Ohio, who has 
used said device. 

W. H. Hite, of and at Benton Heights, Erie County, Ohio, who 
has used said device. . 

W. Warthen, of and at Sandawn, N. J., who has used said de- 
vice. 

John Cary, of Howe’s Cave, Schoharie county, N. Y., who has 
knowledge of the use of said device at Howe’s Cave, Schoharie 
county, N. Y. 
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James Stoner, of Howe’s Cave, Schoharie county, N. Y., who has 
knowledge of the use of said device at said Howe’s Cave. 

James Patterson, of Schenectady, N. Y., who has knowledge of 
said device having been used at said Howe’s Cave. 

John Mills, of Schenectady, N. Y., who has knowledge of the use 
of said device at Schenectady, N. Y. 

And also to amend the seventeenth paragraph of said answer by 
inserting between the figures “ 1874” and the word “ prior ” the fol- 
lowing: : | 

And also in letters patent No. 50665, dated October 24, 1865, 
granted to C. H. Thomas. 

Also in letters patent No. 117,075, granted to Jonathan Holbrook 
July 18, 1871. 


Counsel for complainant consents to this amendment on condition 
that the evidence for the defense-in-chief be closed on or before the 
15th of June, 1882. 

Counsel for complainant, on said conditions, withdraws his te 
tion to question No. 2, propounded to the witness, George C. Valen- 
tine, on April 27, 1882. 


Continuation of the testimony of said Grorce C. VALENTINE: 


Question No. 2 is now repeated to witness. 
321 A. I might say I have always been round a cider mill; I 
have been a practical cider maker about fifteen year-. 

3 Q. In what place have you manufactured cider during — past 
fifteen years ? 

A. In Charlton. 

4 Q. Have you been in business on your own account as cider 
maker, and if so, for how long? 

A. For the last fifteen years. 

5 Q. Do you fully understand the business of manufacturing cider 
er 7 machinery, tools, and implements used in making cider ? 

. Yes. 

6 Q. What appliances have you used in making cider ? 

A. I have used the crib and slats. 

7 Q. What else ? 

: A. I have used cloths, and use them now, and slat-racks and 
orms. 

8 Q. Please describe the form you have used. 

A. I have used a form made of pine four inches deep; it is four 
feet and three-quarters inches long, three feet five and three-quarters 
wide ; this form has a ear out, or support, that reaches the post and 
holds it in its place, with a brace from that support back to the corner 
of the form ; the form has a corner block outside to stiffen it; the 
measurenients I have given are of the inside. 

8 Q. Have you given a full description of this form ? 

A. I think I have, with the exception of a little cleat on the ear, 
which follows the post. 

9 Q. How long have you been accustomed to using this form? 
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A. I cannot tell exactly, since I have used this new form which I . 
have described. 

10 Q. About how long? 

A. I think since about the latter part of the year 1870. 

11 Q. What form did you use before that ? 

A. I used one made of 6-inch stuff. 

12 Q. Give a little more description of it. | 

A. It was of the same plan as the one just described, except in width 

and size; I mean the six inches in height. 
322 13 Q. Had you used this form you have just described im- 
mediately prior to the one you first described ? 

A. Yes, sir. | 

14 Q. Please state, if you can remember, when you first began to 
use this form which you say was about six inches deep, and which 
you have secondly described. | 

A. It was about a year. 

15 Q. Are the two forms you have just described the only forms 
you have used in your cider-making business since 1869 ? 

A. ‘They are. 

16 Q. And you are continuing to use the one which you made 
second at the present time ? | 

A. Yes, sir. : 

17 Q. Please state what ruck you used in the beginning, arid de- 
scribe each successive rack you have used in cider making down to 
the present time ? 

A. The first could not be called a rack; it was some strips laid 
between the layers—strips of board, narrow ones; that was all there 
was of that; the next that I made I nailed them together and made 
it double slats running both ways, and I used them right along till, 
I think, it was about the second or third year, the slats began to 
come off, and then I made them single. 

18 Q. When did you first commence to use loose slats ? 

A. I think it was in 1869. 

19 Q. How long did you continue to use loose slats? 

_ A. Only, I think, one or two cheeses. 

20 Q. How long would that be? 

_ A. I think it was two or three days. 

21 Q. When did you commence to use the double rack that you 
speak of? 

A. I think it was in 1870, the next year. 

22 Q. How long did you continue to use the double rack ? 

A. Until the slats came off; as they came loose I kept taking them 
off. 

23 Q. How long was that? 

A. I think two or three years ; some of them are on yet. 
323 24 Q. When did you first commence to use the single rack ? 
A. I think it was about three years—betwixt two and three 
years; I can’t tell exactly about the date of that. 

25 Q. Do you mean two or three years after commencing to use 
the slats? 

A. After using the double ones. 
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26 Q. Can you give the size of the rack that you used? 
A. Four feet and ten inches long and four feet wide. They might 


vary a trifle. I ain’t much of a carpenter. I made them myself. 


a Q. Please state what cloths you used in your business of cider 
making. 

~ I used what they called burlaps, and I tried muslin—cheap 
muslin. | 

28 Q. When did you first commence to use cloth or cloths in your 
business of cider making ? 

A. In 1869. 

29 Q. Have you been in the habit of using cloth or cloths in your 
business of cider making since 1869 ? 

A. I have. 

30 Q. Did the racks that you have spoken of as having been used 
by you extend underneath and beyond the form ? 

A. They did. 

31 Q. Please state your manner of laying up cheeses in 1869 and 
also how you have continued to lay them up continuously since 
then. 

A. In 1869 I first laid my form and then I put my cloth on; the 
cloth was burlaps; I then folded it in and took my form off; I 
meant to have said.I put the pomace in and folded my cloths; I 
took my form off and laid some strips, then [ put my form on, laid 
my cloth again, filled it with pomace, and proceeded as before until 
I had my cheese up; since then I have laid them with a rack and 
form and cloths and filled it with pomace, folded it over—folded the 
cloth over ; I continued to do the same till I got my cheese up. 

32 Q. When did you first begin to use ke, cloths, and form in 
combination in your business as a cider maker? 

A. In the year 1870. 


324 33 Q. Have you continuously used racks, cloths, and form 


in your business as cider maker since that time? 

A. I have. 

34 Q. Have you used muslin ? 

A. Yes; I tried it, and used it as long as it held—that is, not the 
whole cheese, but enough to try it. 

30 Q. In using the burlaps, would you use one piece sufficiently 
large ~ envelop the whole layer of pomace when turned over? 

A. Yes, sir. 


Cross-examination of witness by Mr. WarD, counsel for com- 
plainant: 


36 Q. You say you have been making cider on your own account 
about fifteen years? 

A. Yes, sir; about that, I think. 

37 Q. Where were you born? 

A. Charlton. 

38 Q. What is or was your father’s business? 
; e My father’s business was a farmer and cider maker; he is 

ead. 
39 Q. Did he own the farm on which you now live? 
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A. Yes. 

40 2 And you was born and brought up on that place ? 

AS TO: 

41 Q. How large a farm is it? 

A. About i30 acres. 

42 Q. About how much cider do you make a year? 

A. Well, it varies, according to the crop of apples; sometimes it 
is from 200 to 600 barrels. 

43 Q. When did your father die? 

A. I think about twenty-seven years ago. 

44 Q. Do you know in what year? 

A. I think it was in 1854 or 1855; I think it was 1855. 

45 Q. How do you arrive at that? 

A. Iam of that impression that he has been dead twenty-seven 
years. 

46 Q. You think that he died in 1855, because twenty-seven from 
1882 makes 1855? 

A. I had not figured it in that way. 

47 Q. Is your mother living ? 

A. Yes. 
325 48 Q. On the farm ? 
A. She is living with me. 

49 Q. Are you a married man? 

A. Yes. 

50 Q. How long have you been married ? 

A. Two years last December. 

51 Q. Do you own the farm ? 

A. Yes. 

52 Q. And have a deed of it? 


(Objected to on behalf of the defendant as wholly immaterial.) 


A. I have. 
53 Q. In what year did you obtain the deed of the farm ? 


(Same objection.) 


A. In different years. 
54 Q. State the different years. 


(Same objection.) 


A. I think the first heir that I bought out was in 1867, I think it 
was. I bought part of the farm at private sale in 1879. 
55 Q. Had you received any deed between those two dates ? 


(Same objection.) 


A. Yes. 
56 Q. State the dates of all the ‘deeds you have received. 


(Same objection.) 


A. I do not know as I can give the exact dates. 
o7 Q. Give the years. 


(Same objection.) 
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A. I think between 1871 and 1872 I received a referee’s deed. 
58 Q. Have you given all the deeds you have received ? 


(Same objection.) 


A. No; I think about the same. years I received another deed ; in 
1878 I received another; I guess I received two that year. 
59 Q. Is the cider mill on this farm — property ? 
A. Yes. 3 
326 60 Q. And these deeds you refer to cover the cider mill 
with the rest of the property. | 


(Same objection as last above.) 


A. They do. 
61 Q. When did you first assume control of the farm with the 
cider mill? 


" (Objected to as immaterial.) 


A. Well, sir, I have controlled the property and managed and 
worked there for sixteen or seventeen years, and perhaps longer. 

62 Q. Have you always managed it on your own account since 
sixteen years ago? | 


(Objected to as immaterial.) 


A. I have not the farm, but have the cider mill. 

63 Q. When was the first year that you run the cider mill on your 
own account? 

A. Eighteen hundred and sixty-six or 1867, or along there. 

64 Q. Is that the most definite you can give? } 

A. I could give you definite if 1 could look at my books at home; 
that is as definite as I can be now. 

65 Q. Do you keep a set of books in your cider business? 

A. I keep books, not a set of books. 

“y 2 Do you keep books showing all your cider business ? 

. No. 

67 Q. Do you keep books showing your principal accounts and 

dealings in the cider business? 


(Objected to by counsel for defendant as immaterial.) 


A. I keep books showing my principal sales; I keep account of 
my principal sales. 

68 Q. Can you produce those books showing your sales from 1866 
to 1874 or any of those years ? | 


(Objected to by counsel for defendant as immaterial, and defend- 
ant’s counsel here states that, inasmuch as the complainant and its 
counsel have insisted as a condition of the amendment of the 

answer that the defendant’ must ciose his testimony on or 
327 before a certain day, that the complainant’s counsel is acting 
improperly and to the detriment of.the defendant by pro- 
longing the examination of this witness by asking questions which 
are wholly immaterial and irrelvant to the issues of this case, and 
defendant's counsel now gives notice to complainant’s counsel that 


¢€ 
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if immaterial questions are continued to be put to witnesses for the 
defense by the complainant’s counsel and the defendant shall be 
thereby damaged by reason of not having sufficient time to put in 
his whole testimony, that defendant’s counsel will move the court 
or further and additional time after the 15th of June, 1882, in which 


- to complete the testimony of defendant.) 


(Complainant’s counsel siates that he and the complainant have 
always been ready to attend all examinations asked for by the de- 
fense, and have attended three adjourned hearings, and that defend- 
ants neglected to proceed, and complainants’ shall insist in a full 
and fair cross-examination of every witness produced by the defense 
affecting the case, and that they will further insist on the stipulation.) 


A. I can produce them for some years; I can’t say what ones; I 
can’t say just what years are out. 

69 Q. What kind of a press was in the cider mill when you first 
took charge of it on your own account? 

A. Two screw presses. | 

70 Q. What power did you work them with? .. 

A. Hand power. 

71 Q. Do you use those screws yet ? 

A. Yes. 

72 Q. How did you grind your apples at that time? 

A. With a grater. 

73 Q. Were the screws and grater in the mill already when you 


‘took charge of it? 


A. Yes. 

74 Q. How did you press the pomace? 

A. With the screws. 

75 Q. How did you lay up the cheeses ? 

A. When I first went at it we laid them up in straw. 
328 76 Q. How long did you continue to use straw ? 

A. I think I might have continued to use straw on one 
press as late as 1872, and it might not be. 

77 Q. In what manner did you lay up with straw ? 

A. In the first place I went and had my press bottoms grooved ; 
then I laid a board over that groove and set up my cribs, laid in 
my straw, then laid in the pomace, then another layer of straw, then 
another layer of pomace, and finished the cheese up in that way. 

78 Q. Did you use both presses in the same inanner ? i 

A. When I first commenced making cider I did. 

79 Q. Did you press the cheeses inside of the crib? 

A. Yes. 

80 Q. How deep was the crib? 

A. Some three and a half feet, I should think ; they vary a little. 

81 Q. How long had you been acquainted with making cider in 
this mill previous to taking hold of it? 

A. All my life—as long as I could remember. 

82 Q. How long had those cribs been used ? 

A. They had been fixed before father died. 

83 Q. Had you always assisted before you took control ? 
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A. Yes; as much as a boy could help. 

84 Q. How long did you use the cribs in that form after you took 
control of it? 

A. Somewhere—I think some six or seven years; whenever we 
made — we used them. 

85 Q. Did you ever use anything between the layers ? 

A. Except straw, I never did. 

86 Q. Did you continue to use the cribs on both presses for six or 
seven years? 

A. I think not. I used them longer on one press than I did on 
the other. : | 

89 Q. How much longer on one press than on the other? 

A. I think somewhere about two years—two seasons. 
329 90 Q. What wus the first change made from using the cribs? 
A. I used a form and slats or sticks laid between the layers. 

91 Q. Did you ever use any cloths with the crib? 

A. No, sir. 

92 Q. Did you ever lay up cheeses with straw and the form ? 

A. No, sir. 

93 Q. When did you first use a form ? 

A. I think it was in 1869. 

94 Q. How did you lay up with a form? 

A. I put my form on, laid my cloths, put in the pomace, folded 
the cloths over, took up my form, laid sticks or slats on and form 
and cloths as before until the cheese was com pleted. 

95 Q. How many sticks did you lay between the layers of the 
cheese ? 

A. Well, sir, I do not think I could tell the exact number. 

96 Q. As many as three? 

A. QO, yes, sir; more than that. 

97 Q. As many as a dozen between each layer ? 

A. Yes; I should think so. 

98 Q. What kind of slats? : 

A. I should think a little of all kinds, if you mean kinds of 
wood; there were some pine and some hemlock. 

99 Q. What shape were the slats? 

A. As they were not—; they were not all the same size; they 
were just as I could get them out. 

100 Q. What do you mean by getting them out? 

A. To rip them up 

101 Q. You saw od them out yourself? 

A. Yes. 

102 Q. How many layers did you make in each cheese at that 
time? 

A. I think it was some seven or eight. 

P03 Q. Where did you first get the idea of laying up cheeses in 
this way ? 

A. I got it from seeing cheeses laid up with a cloth. 

104 Q. Where had you seen cheeses laid up with a cloth? 

A. At Mr. Tobey’s. 

105 Q. Where is that? 
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A. At Glenville, Schenectady county. 
330 106 Q. Did he use slats between the layers? 
A. No, sir. 

107 Q. How did he lay up? 

A. I think he had a form of some duscctinion and laid ‘up in that. 

108 Q. Within racks or cribs? 

A. I could not tell as to that; I did not see him lay it up. | 

109 Q. Did he have any racks between his — 

A. No, sir. I did not see any racks. 

110 Q. When was this? 

A. I think it must have been the same fall. 

111 Q. What fall? 

A. Of 1869, I think: 

112 Q. What was there about that to give you the idea of putting 
slats between the layers? 

A. That he was forcing the cider through the edge of the cloth 
and that I thought that if there was something laid in between 
these it would press out easier. 

rag - You had always used cribs and straw up to that time? 

A. Yes. 

114 Q. Had you ever been in Mr. Tobey’s mill before ? 

A. I think [had not. I could nut remember exactly as to the 
year. I might have been there twice in one year. 

115 Q. How far do you live from Mr. Tobey’s? 

A It must be six miles. 

116 Q. What time in the year was it that vou visited his mill? 

A. It was in the fall. 

117 Q. What time in the fall? 

A. The time I saw him pressing; must have been late in the fall. 

118 Q. How late? 

A. Well, it must have been along in the cider-making — some 
time. 

119 Q. What month? 

A. It must have been in October. 

120 Q. Do you remember whether it was October or not? 

A. Not as to a certainty. 

121 Q. How do you know it was in 1869? 

A. I know because I think I tried it in the fall of 1869. 

122 Q. Is that the only means you have of knowing? 

A. Yes, sir; I think that is the only means I have of know- 

in 
331 “93 Q. You immediately adopted the form and slats? 
A. I immediately tried them on one press. 

124 Q. Did you continue to use them on that one press? 

A. Yes. 

125 Q. Using them on one press and a crib on the other? 

A. Yes. 

126 Q. How long did you continue to use them on one press? 

_ A. I used them that fall, and the next fall I made them double. 

127 Q. What size cloths ‘did you use that fall? 

A. I got just common burlaps and sewed them together. 

31—58 
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128 Q. How large cloths did you use after they were sewed to- 
ether? 

. A. I think it was about a yard wide, and the length I can’t tell 
you exactly. 

129 Q. Where did you get these cloths? 

A. I think I got them in Troy. 

130 Q. How much cider did you make that fall? 

A. Well, I couldn’t tell ; it might have been forty or fifty casks. 

131 Q. How much did you make with this press with the form 
and slats? 3 

A. I think it was about three cheeses; I did not measure the cider. 

132 Q. Have you given the only sources from which you derived 
the idea of using form slats and cloths? 

A. I think I have; I might have seen the cloths in presses, but 
no slats at that time. 

133 Q. Who made your guide-frame for you? 

A. I made it myself. 

134 Q. From where did you get the idea of making that? 

A. From using a crib rack and seeing a form used for laying up 
old-fashioned cheeses. 

135 Q. Who helped you make cider the fall you first used this ? 

A. Well, sir, I think that his name was—I do not know as I 
could tell you now the man’s name; I have had so many different 
men different falls that I could not distinguish who I had that 

particular fall. 
SoZ 136 Q. Did you ever see racks inside of a crib between the 
layers of cheese? 

A. I think I have. 

137 Q. When was the first time that you saw them so used ? 

A. I don’t think I can tell just the year; it was after I first used 
them, and I can’t tell just how they used them. 

138 Q. How long did you continue to usea crib on one press after 
using a form on one? 

A. About two years; until I got it working right. 

139 Q. Until you got what working right? 

A. Until I got the form and racks working right. 

140 Q. Was that more than two years? 

A. I don’t think it was. 

141 Q. How large was the first form you made? 

A. I could not give you the dimensions; it was smaller than the 
one that I have now. 

142 Q. How long did you use that form ? 

A. I think only the one fall, just to try those sticks. 

143 Q. Who made your double rack for you ? 

A. I made it myself. 

144 Q. Who worked for vou that fall ? 

A. Well, I don’t think I can tell. 

145 Q. Can you tell any one who worked for you before 1874 and 
including that season ? 

A. I don’t think I can tell you; I might, if I was home, by 
looking at my books. 
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146 Q. Do you think your books show ? 

A. If there are any of those old books or papers around, I think 
they would show; I was not as particular then as I am now about 
such things. : ) 

147 Q. What year did you first have both presses at work using 
racks, form, and cloths in making cider? 

A. I think it was about 1871 or 1872; I can’t be positive just what 
rear. 

148 Q. Will you be positive that you had them both in 1872? 

A. Well, I could not be positive just as to that year, but I think I 

had them in then. 
333 149 Q. Will you swear positively that you had them both 
in and working complete in the season of 1873 ? 

A. Yes, sir. 

150 Q. That is the first year that you will swear positively to? 

A. Yes; that I had them on both presses. 

151 Q. As soon as it was a complete success on the first press you 
adopted it on the second, did you not? 

A. Well, I think it was about that time. 

152 Q. Have you ever attended the State fair ?- “ 

A. I think I have; I think I attended the fair at Saratoga Springs. 

153 Q. When? 

A. I can’t tell just the year; I have not thought of it from that 
day to this. 

7 54 - Have you ever attended State fairs at Albany ? 

. Yes. | 

155 Q. Before or after you were using the racks, cloths, and form 
upon your two presses ? | 

A. After. 

156 Q. How long after ? 

A. Well, it was this last fair they had here. 

157 Q. Was that the only fair you attended here ? 

A. I think I was here once to a fair; I think it was a county fair. 

1573 Q. In what year was it? 

A. I don’t know as I can tell the year; they held a fair somewhere 
off on the hill here; I was not acquainted much here. 

158 Q. Was it the year 1872? 

A. I should think it was longer ago than that; if I recollect right, 
it was quite awhile ago. 

159 Q. Before or after you began to use racks? 

A. Well, that I could not tell you. 

160 Q. Did you see a Boomer and Boschert press there ? 

A. No, sir; I saw no presses of any kind. 

161 Q. Will you be positive that it was not the year 1872 that you 
attended the fair here? 

A. I think it was before 1872. 

162 Q. Is that as positive as you can be? 

A. Yes, sir. 

334 163 Q. How do you fix the date 1869 as the time you made 
the first form ? 
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A. I fixed it because that was the time there had been part of the 
farm sold off. | 

164 Q. Who were the parties to that sale ? 

A. Mr. Merchant; I think it was the same year. 

165 Q. Mr. Merchant was the grantee. 

A. Yes. 

1653 Q. What was his given name? 

A. Edward. 

166 Q. You say it was a mortgage foreclosure sale? 

A. Yes. 

167 Q. Who was the plaintiff ? 

A. Thomas Morrows and Alexander Gilchrist. 

168 Q. Who were the attorneys ? 

A. I don’t think I can answer that. 

169 Q. Who was the referee ? 

A. I think it was Scott—George G. Scott, of Ballston. 

170 Q. Who were the defendants in the action ? 

A. My mother—Euphane Valentine. 

171 Q. Give the others, as near as you can. 

A. Isaac H. Valentine, Thomas B. Valentine, Frederick Valen- 
tine, myself, William A. Valentine, Walter E. Valentine. 7 

172 Q. Who works for you now ? 

A. A man by the name of Albert Merchant. 

173 Q. Who worked for you last fall in making cider ? 

A. Albert Merchant. 

174 Q. Who worked for you the year before in making cider ? 

A. Frederick Barrett—come to think, his name is Wilfred Bar- 
rett. 

175 Q. Who worked for vou the year before in making cider ? 

A. I think it was a man by the name of Steenburg. 

176 Q. Don’t you know? 

A. I’m not positive as to the year. 


Redirect examination by Mr. K1na, counsel for defendant : 


177 Q. In answer to question 139, “ Until I got the forms 
335 and racks working right,” did you mean to include the cloths 
in that—the racks, cloths, and form ? 

A. Yes, sir; it was more the racks; the cloths, worked very well 
all the whiie. 

178 Q. You state that on one press you used racks, forms, and 
cloth continuously from about the year 1869 to the present time, and 
that you used them on both presses, racks, form, and cloths a few 
years later ? 

A. Yes, sir. 

179 Q. Can you give the exact year when you began to use them 
on both presses ? 

A. As near as I can remember, it was about 1871 or 1872. 

180 Q. But not later than 1873? 

A. No, sir. 

181 Q. Did the slats which you said you first used extend beyond 
the form ? 
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A. Yes, sir; so as to hold the form up from dropping down. 

182 Q. Has any agent or officer of the complainant called upon 
you and demanded a royalty for the use of your device, or made any 
threat to sue you for using the devices which you have testified to 
on the ground that it infringes the patent in suit; if so, when did 
such agent or offices call upon you and make such threat? 

A. There has such a man called; I can’t tell his name; he gave 
me acard of Wulter E. Ward, Maiden Lane, Albany, N. Y.; attorney, 
it said on it. 

183 Q. When ? 

A. I think it was in August of 1881; I can’t say the exact date. 

184 Q. Has suit ever been brought against you by the Clark Po- 
mace Holder Company ? 

A. No, sir. 

185 Q. Has any agent of the Boomer and Boschert Press Company, 
of Syracuse, N. Y., called at your mill and examined the same, and 
the mode of making cider by you? 


(Objected to by counsel for complainant as incompetent and im- 


oo 


A. Yes. 
186 Q. When was it that this agent or officer of the Boomer and 


Boschert Press Company called upon you ? 
336 (Same objection.) 


A. I can’t tell exactly when; about 1874 or 1875, or somewhere 
along there; I can’t tell when. 
G. C. VALENTINE. 


Subscribed and sworn to before me this 28th day of April, 1882. 
[L. s.] EDWARD W. RANKIN, 
Special Examiner and Notary Public in and for the 
County of Albany and State of New York. 


Defendant’s counsel offers in evidence copy of letters patent No. 
50665, issued to C. H. Thomas October 24, 1865, marked Defendant’s 
Exhibit No.1, of April 28, 1882, E. W. R., special examiner and 
notary public. 

Also of letters patent No. 117,075, issued to Jonathan Holbrook 
July 8, 1871, marked Defendant’s Exhibit No. 2, of April 28, 1882, 
E. W. R., Sp. Ex. and notary. — 

Complainant’s counsel states that he attended before the examiner 
over an hour this morning in waiting for witnesses; that the de- 
fendant’s last witness closed his testimony about 5 p. m., and de- 
fendant refused and neglected to produce any more witnesses this 
evening; and complainant’s counsel requests the defendant to pro- 
ceed without any unnecessary delay. : 

Defendant’s counsel states, in the first place, that the examination 
of witnesses began at 10.50 a. m.; that some time after that was 
taken up by the amendments; that the testimony of this witness 
closed at 5.15 p. m.; that he immediately thereafter sent a special 
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messenger to 65 Quay street, Albany, N. Y., for a witness to be ex- 
amined this evening, but that the messenger failed to find said 
witness, and returned making such statement; that the messenger 

left and returned while the complainant’s counsel was before 
337 the special examiner, and complainant’s counsel heard the 

order given to said messenger before his departure, and the 
answer of said messenger upon his return ; that neither the defend- 
ant nor his counsel have neglected or refused to produce any more 
witnesses this evening, but, on the contrary, put in additional evi- 
dence, as the record will show, and at 5.50 the case was adjourned to 
10.30 to-morrow morning; that it also appears by the record that 
the witness examined nae resides out of the city of Albany, and 
the time-table of the railroad by which he arrives at said city shows 
that the time of arrival of the train is 10.30 in the morning. 

The complainant’s counsel asks defendant’s counsel if the witness 
referred to was subpeenaed to be present here to-day, or if the wit- 
ness examined was subpoenaed to be present at 10 a. m., the hour to 
which the case was adjourned yesterday. 

Defendant’s counsel states that the witness who was sent for was 
in the city all day, subject to call, and that the witness who was ex- 
amined to-day was sworn yesterday, and there was no necessity of 
subpenaing him again to-day. | 

The further examination of witnesses in the above-entitled cause 
was adjourned until Saturday morning, April 29th, at 10.30 o’clock. 

[L. s.] EDWARD W. RANKIN, 
Special Examiner and Notary Public in and for 
Albany County, N. Y. 


Circuit Court of the United States, Northern District of New York. 
In Equity. 


THE CLARK PoMACE HOLDER CoMPANY 
ag’t 
WILLIAM H. FEerGuson. 


338 Examination of witnesses for the defendant, taken before 
Edward W. Rankin, special examiner and notary public, 
pursuant to adjournment, on the 29th day of April, 1882. 


The parties appeared, the complainant by W. E. Ward, its coun- 
sel, and the defendant by Wm. H. King, his counsel. 


GiIpEON L. VALENTINE, sworn as a witness for the defendant, did 
testify, in answer to questions, as follows: 


1 Q. Please state your name, age, residence, and occupation. 

A. Gideon L. Valentine; I will be fifty-four on the fourth day of 
next month; I reside at Charlton, Saratoga county, State of New 
York; I am a farmer. 

2 Q. How long have you been living at Charlton ? 

A. I have lived there all my life, except between 1854 and 1863, 
and have continuously lived there since 1863. 

3 Q. Do you know Mr. George C. Valentine, of Charlton? 
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A. I know him well. 

4 Q. How near does he live to you ? 

A. About three-quarters of a mile around the road. 

5 Q. Does his and your farm adjoin each other ? 

. Yes. } 

6 Q. Do you know whether or not Mr. George C. Valentine has a 
cider mill upon his farm ? 

A. He has. : 

7 Q. Do you know for how long a time Mr. Geo. C. Valentine has 
carried on the business of cider making at the mill on his farm ? 

A. I think it was in 1868 and 1869 that he went into the business 
there for himself. Before that his brothers were with him. There 
has always been a cider mill on the farm since I was born ; I won’t 
be positive, but I think it was 1868. 

8 Q. Have you been in the habit of drawing apples to this mill; 
and, if so, for how long ? 
A. I have, and since 1872. 
339 : 9 Q. Was Mr. George C. Valentine the owner of that mill 
then? 

A. Yes, sir. -« 

10 Q. Have you been accustomed to visiting the mill every year 
since 1872? 

A. Yes, sir. 

11 Q. Did you in 1872 and have you since that year seen the 
manner in which cider was made in Mr. Valentine’s mill at Charl- 
ton ? 

A. Yes, sir. 

12 Q. Please give a statement of the manner in which cider was 
made by Mr. Valentine at his mill in the year 1872? 

A. Well, he had slats laid together, something after the style of 
Defendant’s Exhibit No. 1, of December 5, 1881; he had a form, 
a square box without any top or bottom to it, about six inches deep, 
I should think; he would put in burlaps in these, put in the pomace 
till the box or form was full, turn the burlaps on, lay on a rack, 
take the form off, put on his rack, and continue on till he got his 
cheese as high as he wanted. 

13 Q. Did the racks extend underneath and beyond the forin? 

A. They extended out far enough to hold up the form. 

14 Q. About what was the size of this form? 

A. O, I should think about four feet square. 

15 Q. Upen how many presses did you see this form, rack, and 
cloths oad ta making cider ? 

A. I have been there when there was one and have been there 
when there was two. 

16 Q. Have you seen the racks, form, and cloths used by Mr. Val- 
rem at his mill at Charlton in making cider continuously since | 
1872? 

A. I have, except last year. 

17 Q. Will you please give the time of the year in 1872 when you 
saw the racks, form, and cloths used by Mr. Valentine at his mill at 
Charlton in making cider? 
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A. In November. 
18 Q. Was it common report among the neighbors of Mr. George 
C. Valentine at Charlton in the year 1872 and the years sub- 


340 sequent thereto that he was using in his business as cider 


making, in laying up his cheeses, a rack or racks, form, and 
cloth or cloths? 


(Objected to by counsel for the complainant as irrelevant, imma- 
terial, inadmissible, and as hearsay evidence, and as leading.) 


A. It was. 
19 Q. Please state what was said by the neighbors about the use 
by Mr. Valentine of racks, form, and cloths in making cider? 


(Objected to by the counsel for the complainant as irrelevant, im- 
material, and as hearsay.) 


A. They thought it made the cider a good deal clearer through 
cloths instead of through straw. 


Cross-examination of witness by Mr. Warp, of counsel for 
complainant: 


20 Q. How long have you lived on the farm adjoining the one on 
which George C. Valentine now lives and has his mill ? 

A. Ten years this spring. 

21 Q. Where did you live before that ? 

A. About a mile and a half, at Charlton, about two years before 
that. 

22 Q. Do you mean for two years before 1872? 

A. Yes, sir. 

23 Q. Do you own the farm on which you now live? 

A. Yes, sir. 

24 Q. Did you take a deed for it in 1872? 

A. Yes, sir. 

25 Q. From whom ? 

A. James M. Budd. 

26 Q. Was it recorded in Saratoga county clerk’s office in that 
year ? 
" A. Yes, sir. 

27 Q. Did you take possession of the farm in that year? 


A. Yes, I did; some time in April—the sixth, seventh, or eighth; 


some where along there. 
28 Q. And have lived on the farm ever since? 
A. I have been there ever since. 
29 Q. About how many acres are there on the farm ? 
A. About 125. 
341 30 Q. Did you take apples to Mr. Valentine’s cider mill the 
first year? 
A. Yes, sir. 
31 Q. How many presses did he use cloths on that year’? 
A. Well, he had it on one that year. 
32 Q. How did he lay up on the other press ? 
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A. He did not use only the one press the time I was in there then ; 
the other press was empty. 

33 Q. Had you ever at in the mill before? 

A. Yes, sir. 

34 Q. When? 

A. A great many times. 

35 Q. And seen them make cider there before ? 

A. Yes, sir. 

36 Q. Often ? 

A. Yes, often. 

37 Q. What relation are you to George C. Valentine ? 

A. Own cousin. He lives on what used to be my grandfather's 
place, and consequently it was natural I should be there often. 

38 Q. How were cheeses laid up prior to 1872 in his mill? 

A. They were laid up in cribs. f would not say that exactly, for 
= were two years olen I was in the village and did not see the 
mill. : 

39 Q. Describe the method of laying up cheeses when you had 
been in the mill before 1872. 

A. Before they got to using cloths they always laid them up in 
cribs, using rye straw; they put in a layer of rye straw and then 
pomace, doubled the straw down, put on more straw, put in more 
pomace until they got the crib full for the chieese. 

40 Q. How many times were you in the mill in the cider-making 
season of 1872? 

A. I couldn’t tell you exactly ; I might have been there five times 
in the season, and maybe more. 

41 Q. Will you swear you were there as many as five times? 

A. Yes; I will swear i was there as many as five times. 

42 Q. Were they using racks and cloths each one of these times ? 

A. Yes; on one press. 
342 43 Q. Did you see them laying up cheeses in 1872 on that 
one press ? 

A. I have seen them lay up part of cheeses, not a whole cheese ; 
IT have seen them lay up enough to know how they did it. 

44 Q. Did you see them using racks and cloths in laying up 
cheeses as many as five times in 1872? . 

A. I don’t think I did. 

45 Q. How many times did you? 

A. I never stopped but once to see it was done; after I know how 
a thing is done I don’t stop to see how it is done a second time. 

46 Q. How many rings did you see laid upon a cheese? 

A. I did not count them ; I don’t know how many there was. 

47 Q. How many racks did you see? 

A. I did not count them; I saw a nuinber of them; I did not 
know that it would be necessary for me to count them. 

48 Q. How many racks can you now remember of seeing? 

A. I can’t tell you anything about how many there were. 

49 Q. Did you see the other press in use that fall? 

A. No; not that fall. 

50 Q. Rab the racks which you saw nailed together similar to 

32—58 
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Exhibit of Defendant No. 1, of December 5, 1881, E. W. R., Sp. Ex. 
and notary ? 

A. They were. 

51 Q. Were you in the mill in 1873? 

A. Yes. 

52 Q. What was then used in pressing cider ? 

A. They were using racks and cloths, and have not used anything 
else since. 

53 Q. How many presses were they using racks and cloths on in 
1873? 

A. They have two presses in the mill; some of the time they used 
both; some of the time only one. 

54 2 Did they use racks and cloths on both in 1873? 

55 Q. Who was to work for George ©. Valentine in 1872? 

A. I could not tell you. 
343 56 Q. Did you know at the time ? 
A. Yes; I always knew every one who worked for him at 

the season. 

57 Q. Can you ‘tell any one who worked for him up to and in- 
cluding 1874 in making cider ? 

A. Abram Whitbeck. 

58 Q. When did he work for him? Can you tell the year? 

A. He was there two years. 

59 Q. Where does he reside now ? 

A. I don’t know. 

60 Q. Can you tell of any one else? 

A. As far back as that, I don’t know as I could. 

61 Q. Did you ever see George C. Valentine use loose slats be- 
tween the layers of pomace in making cider. 

A. I don’t know that I ever did. 

62 Q. Will you swear that you did not see him use loose slats 
since 1872? 

A. Yes; I'll swear that I did not. 

63 Q. Did the racks that you saw him usein 1872 extend beyond 
the bottom girts of the form? , 
A. Yes; it extended beyond the form enough to hold thé form 


up. 
64 Q. Did they extend outside the form ? 

A. Yes; I think they did. 

65 Q. How many racks did you see in actual use in a cheese? 

A. I didn’t count them to know how many there were, but see 
enough to lay up his cheese. 

66 Q. Will you swear you saw as many as three racks in actual 
use with pomace on in the cheese, under the press, on top of the 
platform of the press? 

A. Yes; I could swear there was more than a dozen. 

67 Q. Will you swear there were as many as fifteen? . 

A. No; I wouldn’t. 

68 Q. Have you taken apples to the mill ever since ? 

A. Yes; except last year. 
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: 69 Q.. You say that it was the common report among the 
344 _ ~~ neighbors in 1872 that Geerge C. Valentine was using racks, 
forms, and cloths in making cider? 

A. Yes. 

70 Q. Who did you hear speak of it ? 

A. Lorenzo Taylor, Eli Closson. 

71 Q. Who else? 

A. Cider men. 

72 Q. What cider men? 

A. John Chambers for one, Leander Hoyt; I don’t remember any 
one else now. 

73 Q. What did you hear Lorenzo Taylor say about it ? 

A. He said it made the cider clearer; there were not so much set- 
tlings in the bottom. 

74 Q. Did you hear Taylor say anything about racks? 

A. Yes; he said he thought it was quite an improvement. 

75 Q. Did he explain how the racks were used ? 

A. No; I don’t know that he did at the time. 

76 Q. What did Mr. Taylor say about the racks? Repeat the con- 
versation which you had with him in.1872 concerning the racks, as 
near as possible. 

A. Well, I can’t say; there was a great deal said; only that he 
thought it was quite an improvement on making cider from what 
they used to do. 


Redirect examination by Mr. K1na, of counsel for defendant: 


77 Q. What was the construction of this crib you testified of ? 

A. There were two, sometimes three, frames made with slats nailed 
on the inside, the slats standing upr ight; you could take the frame 
apart; it came apart at every corner; it had to be taken apart when 
you took the cheese out. 

78 Q. When did you first see a crib of the description you have 
have just given used in cider making, and where? 

A. In 1844 in mill now owned by George C. Valentine; I worked 
there at that time; George C. Valentine’s father owned it at that 
time. 

79 Q. When did you last see a crib used ? 

A. I can’t tell; I have seen one in Chamber’s mill within a short 

time—within a few years. 
345 80 Q. Did you or did you not see forms used in connection 
with racks and cloths in the mill of George C. Valentine in 
1872 and subsequently to that year? 

A. Yes. 

81 Q. How many years have you seen a form used in making 
cider ? 

A. For over ten years; ten years last fall. 

G. L. VALENTINE. 


Subscribed and sworn to before me this 20th day of April, 1882. 
[L. s.] ' EDWARD W. RAN IN, 
Special Examiner and Notary Public. 
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Joun A. CHAMBERS, called as a witness for the defendant, and_ 
being first duly sworn, did testify as follows in answer to questions. 


1 [Q.] Please state your name, age, place of residence, and occu- 
ation ? 
. A. John A. Chambers; age, fifty, past; I reside at Charlton, Sara- 
toga county, N. Y.; Iam a farmer and cider maker and justice of the 
ace. 

2 Q. How long have you lived at Charlton? 

A. I have lived there all my life, except seven years, when I was 
a boy. I went to Galway about the year 1843 and came back about 
1850, and remained in Charlton ever since. 

3 Q. How long have you been in the business of cider making? 

A. Twenty-two years. 

4 Q. Please state your manner of laying up cheeses in your busi- 
ness of cider making and how long you have laid up cheeses in the 
way you designate ? 

A. From the time I commenced up to 1872 I laid up with straw 
in acrib; since 1872 I lay up with a cloth and racks in a crib, ex- 
cepting two cheeses in the fall of 1872, which I laid up with a form 
and cloth and rack. | 

5 Q. Please describe the form which you used in 1872. 
346 A. It was made out of boards six inches wide, about four 
feet square. The width of the boards would be the depth of 


the form, the boards standing on the edge, without top or bottom, 


and joined at the corners. 

6 Q. Please describe the racks which you used in 1872. 

A. The racks were made out of lath- laid crosswise and nailed to- 
wey similar to “ Defendant’s Exhibit No. 1, of December 5, 1881. 

. W. R., Sp. Ex. and notary.” : | 

7 Q. Did the rack extend beyond, or, in other words, was it larger 
than the form upon it? ; 

A. It was a little larger, so as to hold up the form upon it. 

8 Q. What sort of cloth did you use 1872? — 

A. Burlaps. 

“ — you know Mr. George C. Valentine, of said Charlton ? 

. Yes. 
10 Q. How long have you known Mr. George C. Valentine ? 


(Objected to by counsel for complainant as incompetent and im- 
material.) 


A. I have known him ever since he was a small boy ; twenty-five 
years anyway. 

11 Q. How did you first come to lay up your cheeses with the 
form, rack, and cloths? 

A. I got the idea from George C. Valentine. I saw one of his 
presses after it was laid up. 

12 Q. When was this ? 

A. It was either the fall of 1870 or of 1871; I think it was 1871. 

13 Q. How did Mr. George C. Valentine lay up his cheeeses in 
1870 or 1871, when you saw it? 
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(Objected to by counsel for complainant as inadmissible under 
the sluailings: that witness is not named in the answer or in the 
amendment thereto as a witness having prior knowledge or as a 
witness of knowledge of prior use of the patent in suit.) 

(Defendant’s counsel calls the attention of the complainant’s coun- 
sel to the amendment nade on the 28th day of April, 1882.) 


347 A. It was laid 1p with the form cloth and rack. 
14 Q. Please give a detailed statement of the way in which 
Mr. George C. Valentine did it in 1870 and 1871? 

A. I did not see him lay it up, but I know how it was done; he 
laid down his form, put on his cloth, a rack probably at the bottom 
on the platform; then put your pomace in, fill up your form with 
the pomace; then turn the cloth over, raise the form, and put on a 
rack, and so continue till your cheese was completed. 

15 Q. Was it common report among the neighbors of Mr. George 
C. Valentine, at Charlton, in the year 1872, and the years subse- 
quent thereto, that he was using in his business as cider maker, in 
laying up his cheeses, a rack oy racks, form and cloth or cloths? 


(Objected to by counsel for complainant as incompetent and im- 
material.) 

A. Yes, sir. 

16 Q. Please state what was said by the neighbors about the use, 
by Mr. George C. Valentine, of racks, forms, and cloths in making 
cider? 

A. The opinion was that it made nicer cider—clearer, with less 
sediment. 


Cross-examination : 

17 Q. You did not see any cheeses laid up in Mr. Valentine’s 
mill before 1872? , 

A. Not with cloth; the one I had reference to was laid up with a 
cloth and rack. 

18 Q. You didn’t see any form used with it? 

A. No; I didn’t see him lay it up; I saw the form there; he told 
me how he laid it up. 


(Complainant’s counsel moves to strike out the last sentence of 
the answer as not responsive to the question.) 


19 Q. Is that the only place that you saw the racks and cloths 
used before you used them yourself in 1872? 
A. It was the only place. 
348 20 Q. You never saw the forin- used in connection with 
racks and cloths before you used them yourself, as before 
stated ? : 

A. I never saw them used; not to see them used ; I wasn’t there 
when he laid up the cheese. 

21 Q. Have you stated the only common report there was among 
the neighbors in reference to George C. Valentine using racks and 
cloths, and the whole of it ? 

A. That was all. 
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22 Q. How many rings or layers were there on the cheese which 
you saw atthe mill of George C. Valentine at thetime before stated ? 

A. I did not count them, but I should judge, from my recollec- 
tion, that there were anyways from ten to fifteen; that is my im- 
pression. 

23 Q. How many racks did you make and use in the trial you 
made in 1872? 

A. I should think probably from ten to twelve or fifteen ; enough 
to lay up a cheese. 

24 Q. Is that as positive as you can be? 

A. Yes; it so long ago I don’t remember. 

25 Q. How do you fix the date 1872 as the time when you made 
the trial of the racks, form, and cloths? 

A. It was the fall that Horace Greeley ran for President; and the 
way I remember I spoke to a carpenter who was at work for a 
neighbor of mine building a barn about making some hard-wood 
slats for the racks. 

26 Q. Who was this neighbor ? 

A. Rensselaer Fall. 

27 Q. He built a new barn? 

A. Yes. 

28 Q. Who was the carpenter ? 

A. Andew Y. Van Vorst. 

29 Q. Where does he live now? 

A. Near Charlton village. 

30 Q. Was he the boss carpenter? 

A. He was. 

31 Q. Did he get out your slats? 

A. No, sir. : 
349 32 Q. What is there in that barn, and Van Vorst, and 
Horace Greeley running for President, in connection with the 
racks and cloths, to fix the date with the date that Horace Greeley 
ran for President ? 

A. This was on election day. There was four of us that I re- 
member now were there together, and one of the party spoke up 
and said let’s go and vote, and somebody spoke about how we were 

oing to vote. The polls were near by, and one ‘of the party had 
Secale tickets, and we all four tcok Greeley tickets and voted them. 
Part of us were Republicans and part of us Democrats. 

33 Q. What is there in voting for Greeley to fix the date of get- 
ting out slats ? 
A. Nothing, except that I went to see the carpenter, and it was 
on election day, and we all went and voted. 
34 Q. Do the carpenter and you vote at the same polls, and have 
you since that time ? 
A. Yes; on election day. 
30 Q. Who got out your slats for you ? 
A. I got them out myself. 
36 Q. What did you do with these racks after using them in these 
two cheeses you have spoken of? 
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A. I laid them one side or else used them in my cribs; I don’t 
know which. 

37 Q. You might have used them in your cribs? 

A. Yes; I might have. : 

38 Q. Did you use the same cribs after as before this trial ? 

A. Yes. 

39 Q. What size are these cribs ? 

A. About three and a half to four feet. They area little longer 
one way than they are the other. : 

40 Q. These two cheeses that you have spoken of, upon which 
you used racks, cloths, and forms, were they simply as an experi- 
ment to try how you would iike that manner or system ? 


(Complainant’s counsel requests the special master to put 
350 upon the record the remarks of the counsel for defendant: 
“ Now you [are]caught.” These remarks were made to counsel 

for complainant.) 


A. They were. 
JOHN A. CHAMBERS. 


Subscribed and sworn to before me this 29th day of April, 1882. 
[L. s.] EDWARD W. RANKIN, 
Special Examiner and Notary Public 
in and for Albany County, N. Y. 


The further examination of witnesses in the above-entitled cause 
adjourned until Monday, May 8, 1882. 
It is consented that Edwin G. Day be substituted as special exam- 
iner herein except when a stenographer is employed. 
[1. s.] EDWARD W. RANKIN, 
Special Master and Notary Public 
in and for Albany County, N. Y. 


Circuit Court of the United States, Northern District of New York. 
In Equity. 


THe CLARK Pomack HoLtpEeR CoMPANY 
ag’t - 
Wittr1aM H. FercGuson. 


UNITED STATES OF AMERICA, ae e 
State of New York, City and County of Albany, f° 


I, Edward W. Rankin, special examiner, duly appointed in the 
above-entitled cause under the sixty-seventh rule, in equity, as 
amended, and notary public in and for the county of Albany and 

State of New York, do hereby certify that I attended at my 
301 office, No. 31 North Pearl street, Albany, N. Y., at the several 

times in the foregoing testimony mentioned, and was there 
attended by W. E. Ward, of counsel for the complainant, and Wil- 
liam H. King, of counsel for defendant, and the oral examination 
of witnesses for the defendant then proceeded in their presence and 
was taken down by me in writing and signed by the witnesses pro- 
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duced before me in the presence of said counsel, which said testi- 
mony is also signed by me. 

And I further certify that I am not of counsel nor attorney for 
either of the parties to the said suit in the above caption mentioned, 
nor in any way interested in the result. 

In testimony whereof I have hereunto set my hand and seal this 
29th day of April, in the year of our Lord 1882, and of the Inde- 
pendence of the United States the one hundred and fifth. 

[L. s.] EDWARD W. RANKIN, 
Special Examiner and Notary Public. 


United States Circuit Court, Northern District of New York. 


THE CLARK PoMAcE HoLpErR CoMPANY 
ag’t 
WiLvtiaM H. FErRGuson. 
SAME ag’t LEONARD WALLEY. 
SaME ag’t WiiiiaM L. VAN AUKEN. 


It is hereby consented and agreed between the parties to the 

352 = above-entitled action that Edwin G. Day be the examiner pro 

hac vice to take the testimony on behalf of the several defend- 

ants in the above-entitled actions, respectively, with all the rights 

and powers of an examiner regularly appointed, and that the testi- 

mony so to be taken before him be the testimony of the said several 

defendants in said several actions, respectively, said testimony to be 

used at the final hearing.in the above-entitled actions, and that an 
order to that effect be entered, if necessary, without notice. 

Dated Albany, N. Y., May 6, 1882. 
W. E. WARD, 


Solicitor for Complainant. 
WM. H. KING, | 
Solicitor for Def’ts, Respectively. 


Circuit Court of the United States, Northern District of New York. 
In Equity. 


THE CLARK PoMAcE HoLpER ComMpaNny 
agq’t 
Wintwtiam H. Fercuson. 


STATE oF NEw YORK, 
City and County of Albany, { ~ 


I, Edwin G. Day, having been appointed special examiner herein, 
do solemnly swear that I will faithfully and fairly discharge my 
duties as such special examiner and make a just and true report 
according to the best of my understanding. 

EDWIN G. DAY. 


Subscribed and sworn to before me this 8th day of May, 1882. 
[1. s.] WILLIAM H. LOW, 
Notary Public for Albany County, N. Y. 
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353 Circuit Court of the United States, Northern District of 
New York. 


Tue CLARK Pomace Houiper Company, Complainant, 


WituiaM H. Fercuson, Defendant. 


Testimony for the defendant taken before Edwin G. Day, notary 
public, as special examiner under the 67th rule of equity, as 


amended, to be used at the final hearing in above-entitled cause. - 


JAMES E. STONER, called as a witness for the defendant, and, being 
first duly sworn, did testify in answer to questions as follows: 


1 Q. Please give your name, age, residence, and occupation. 

A. James E. Stoner; thirty-four years old ; Howe’s Cave, Scho- 
harie county; foreman for the Howe’s Cave Association. 

2 (2. How long have you lived at Howe’s Cave? 

A. About twenty years. | 

.3Q. Do you know George Casper, of Howe’s Cave ; and, if so, 
how long have you known him ? 

A. About twenty years. 

4 Q. What is George Casper’s business ? 

A. He is a sawyer, planer, and manufacturer of cider. 

5 Q. How long has Mr. George Casper, of Howe’s Cave, been man- 
ufacturing cider, to your knowledge? 

A. I think since 1873. 

6 Q. Were you in Mr. George Casper’s cider mill in 1873; and, if 
so, for what purpose ? | 

A. Yes, sir; 1 drew apples there. 

7 Q. Were you in Mr. George Casper’s cider mill at Howe’s Cave 
in 1874; and, if so, for what purpose ? 

A. August and September, for the purpose of getting cider; in 

October I commenced working there, and in November. 
304 8 Q. Please state the manner in which Mr. George Casper 
laid up his cheeses, in his business of cider manufacturing, in 
1873 and 1874. , 

A. He used slats and form and cloths, or racks rather; he laid 
a rack down on the press; then we sat the form on; then the cloths; 
then we put the pomace in the cloth; we lapped the cloth over on 
top of the pomace; then we laid another small piece of cloth right 
in the centre; then we raised our form and put another rack, and 
so on until the cheeses were up. 

9 Q. Were the racks, form, and cloths that you used and saw used 
by Mr. George Casper at his cider mill at Howe’s Cave, N. Y., in his 
business of manufacturing cider, similar to model—Defendant’s Ex- 
hibit 1, of December 12, 1881, marked E. W.R.,Sp. Ex. and notary— 
now before you? | 

Yes, sir. 

10 Q. Did the rack that he and you used at said cider mill in 

pend business extend underneath and beyond the form in 1873 and 
9 
A. Yes, sir. 


4 
4 
4 
4 
2% 
aq 


258 THE CLARK POMACE HOLDER COMPANY VS. 


11 Q. Can you give a description of the size of the form itself? 
A. I should think it was about three feet six, as near as I could 
get at it. 


Cross-examination by Mr. WarD, counsel for the complainant: 


12 Q. How long have you been foreman for the Howe’s Cave As- 
sociation? 
- A. About three years. 

13 Q. Who is this association composed of? 

A. Joseph H. Ramsey is the head man, and his son Charles is 
is manager. | 

14 Q. Is Eli Rose connected with that association ? 

A. No, sir. - 

15 Q. When did you first commence your duties as foreman? 

A. 1 think it was March, 1880. 

16 Q. Are you positive about that ? 

A. I ain’t quite positive; it may have been a little before that. 

17 Q. Was that your first connection with that association? 

A. No, sir. 
300 18 Q. When were you first employed by that association ? 
A. More than I can answer; more than fifteen years ago. 

19 Q. Did you work for him continuously since then ? 

A. I worked for him at different times since then; not continu- 
ously ; five or six months at a time. 

20 Q. How long have you been employed by them continually— 
that is, a perinanent business ? 

A. Some where about three years; I cannot tell just the time. 

21 Q. Previous to this time, in what capacity were you employed ? 

A. Overseeing the mason work, stone-cutters,and quarries; worked 
in the quarries. 

22 Q. This is your first employment as foreman ? 

A. No, sir. 

23 Q. When were you first employed as foreman ? 

A. In 1875. 

24 Q. In what month of 1875? 

A. First of March. 

25 Q. What was your business in 1873 and 1874? 

A. I worked at mason work part of the season. 

26 Q. At days’ work ? 

A. Yes, sir. 

27 Q. Whose apples did you take to the mill in 1873 ? 

A. Levi Bice’s, East Cobleskill. 

28 Q. What month of the year was that? 

A. I think that was in the first part of October. 

29 [Q.] Were you in the mill in November, 1873 ? 

A. I don’t think I was. 
- 30 Q. Or at all after October, 1873 ? 

A. I don’t think I was; not to my recollection. 

31 Q. Were you in the mill in 1872? 

A. I don’t think J was. 
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32 Q. How many cheeses did you see them lay up in 1873, at 
Casper’s mill ? : 

A. I didn’t see them lay up more than one; am not sure that I 
saw them lay up any, but I might. ? 

30 Q. When were you next in Casper’s mill ? 

A. About the first of April, 1874. 
356 34 Q. Were they making cider then ? 
A. No, sir. 

35 Q. When did you first see them lay up cheeses in Casper’s 
cider mill ? 

A. In August, 1874. 

36 Q. How many cheeses did you see them lay up at that time? 

A. I couldn’t say just the number. 

37 Q. How long were you in the inill at that time? 

A. I happened in tnere every night or every day. 

38 a You didn’t work for him before October, 1874 ? 

A. No. 

39 Q. You went in the mill at different times to get a drink of 
cider ? 

A. Yes. 2 & 

40 Q. How do you know you went in the mill in the month of 
August. 

A. I know they always commenced just before hop picking. | 

41 Q. And you judge it was August of that year, because it was 
August of other years ? 

A. I know it was. 

42 Q. Have you a distinct recollection of the month of August, 
1874? | 

A. I can’t place myself just now. 

43 Q. Did you pick hops any that year? 

A. No. 

44 Q. How many cheeses did you see laid up before the 11th of 
September, 1874? 

A. I could not say, for I never counted them. 

45 Q. How many should you judge? 

A. I couldn’t say. 

46 Q. Do you think as many as fifty ? 

A. Yes. 

47 Q. Were the corner posts used on Casper’s cider press to guide 
the frame and pulleys to raise the form up with used in August 
and the early part of September, 1874? 

Yes, sir. 

48 Q. When did you first see such an arrangement on Casper’s 
press ? 

A. Early in the spring of 1874. 

49 Q. Did the rack then used come up against the inside of the 
posts, similar to the Casper model now before you ? 

A. Yes, sir. 

50 Q. The form then used came even with the outside sides of the 
rack, and is shown in the Casper model ? 

A. Yes, sir. 
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357 51 Q. The rack extended underneath the form at the two 
ends only? 

A. Yes, sir. : 

52 Q. In pressing the cheese would the layer of the cheese at the 
two sides so press out as to meet, so that the cloths, overlapping the 
different layers, would touch at the sides ? 

A. Once in awhile would be one, but not very often—according to 
how the cloth laid. 

53 Q. You think, as a rule, the sides did not squeeze out beyond 
the edges of the racks on the sides? 

A. They didn’t squeeze out so.as to hide the racks. 

54 Q. Did they beyond the even edge of the rack ? 

A. I think about half an inch or so. 

55 Q. Who was to work at the mill in 1874? 

A. I think Daniel Stevens, for one ; George Casper, Frank Casper, 
and myself; that’s all I can think of just now. 

56 Q. Did Stevens work there in November, 1874? 

A. I don’t recollect as to that. 

57 Q. Do you recollect of Stevens going to Catskill to get work 
and remaining away about four or five days or a week and coming 
back and going to work again for Casper? 

A. I remember his going to Catskill and staying a few days. 

58 Q. In 1874? | 

A. Well, I can’t say in 1874 or 1873; I remember his going; I 
think it was some of the other boys that were there. 

59 Q. Did he leave while working with you making cider and 
then come back again? 

A. I think he did. 

60 Q. Is that as positive as you can be? 

A. That is as positive as I can be. 

61 Q. You think it was 1874? 


A. Yes. | 
J. E. STONER. 
Subscribed and sworn to before me this 8th day of May, 1882. 
[L. s.] | EDWIN G. DAY, 
Special Examiner and Notary Public 
in and for Albany County, N. Y. 
358 Joun S. Cary, called as a witness for the defendant, and, — 


being first duly sworn, did testify, in answer to questions, as 
follows: 


1 Q. Please give your name, age, residence, and occupation. 

A. John S. Cary; near Howe’s Cave, place formerlv called Bra- 
manville, town of Cobleskill, Schoharie county ; fifty-four years ; 
mechanical engineer, practical miller. 

2 Q. How long have you lived at that place ? 

A. Have lived there about twenty-eight years. 

3 Q. Do you know George Casper, of Howe’s Cave ? 

A. Yes, sir; I know him; I have known him for about forty 
years. . 
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4 Q. What is George Casper’s business ? 

_ A. He runs a saw-mill, manufactures cider from apples; also 
runs a planer and matcher for planing and matching lumber and 
surfacing. 

5 Q. How long has George Casper been manufacturing cider, to 
your knowledge ? 

A. Ten years this coming fall. . 

6 Q. What year did he first commence to manufacture cider in ? 

A. Eighteen hundred and seventy-two. 

7 Q. Were you in George Casper’s cider mill in 1872; if so, what 
for ? 

A. Yes, sir; for various purposes. 

8 Q. Did you have dealings with him in 1872? 

A. Yes, sir; I bought cider of him in 1872, on the 4th day of 
November and on the 8th day of November, 1872. | 

9 Q. Did you notice the method by which he manufactured cider 
in 1872? If so, state it—the method of laying up cheese ? 

A. Idid notice the method; I felt somewhat interested in his 
business, on the account of its being something new for this section 
of the country, and I watched his managemént quite close ; he first 

began to lay up his press or cheese in the old manner with 
359 straw to hold the pomace from running out; that seemed to 

be too tedious and tooexpensive; he then used canvas instead 
of straw; he found a difficulty in the canvas, it would fill up with 
fine pomace ; the cider didn’t discharge as free as desired ; the can- 
vas would sometimes burst out; he then laid slats across between 
each cheese or ring or layer, as it might be termed; that let the 
cider discharge more freely ; after he found that the cider discharged 
more freely, he went on and perfected these slats, or made them more 
suitable for the work, by —s a series of slats, all lying in one 
direction and then pieces across fastening them together by shingle 
nails, and these pieces or slats were long enough ‘to support the 
former; that formed each layer of the cheese; he then found 
another difficulty in laying up the different cheeses; they would 
fail to get them exactly over each other; the cheese would press 
out, bulge sometimes one way and another; to remedy it he put four 
upright sticks—they were movable sticks—he could take them out 
after he had the cheese laid up; and this former slid up and down 
between these four sticks; they acted as guides to the former to slide 
it up and down. 

10 Q. Were racks, forms, and cloths that you saw used by George 
Casper at his cider mill at Howe’s Cave, N. Y., in his business of 
manufacturing cider, similar to Casper model—Defendant’s Exhibit 
1, of December 12, 1881, marked E. W.R.,Sp. Ex. and notary—now 
before you? - 

A. Only in part in 1872. | 

11 Q. Did you see the cider mill, in 1873, working ? 

A. Yes, sir. 

+ How was it then as regards this Casper model now before 
you 7 | 
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A. To the best of my recollection, this is a'complete arrangement 
as to its form, but as to the date, there is no question about it. 
13 Q. Can you give the dimensions of the form he used in 1872 
and 1873? 
360 A. Cannot in feet and inches, only to the best of my 
ability in guessing sizes. 
14 Q. Were you in the mill in 1873 and 1874? 
A. Yes, sir; have had cider there ; every year bought or made. 
15 Q. What method was he then using in the manufacture of 
cider ? 
A. The same as the model before me, as far as relates to the lay- 
ing up of the cheeses and pressing. 


Cross-examination by Mr. Warp, counsel for the complainant: 


16 Q. When did Mr. Casper first use an apparatus in making 
cider similar to the Casper model before you ? | 

A. In part in 1872 and in whole in 1873. 

17 Q. What part in 1872? 

[AJ The slats, former, and canvas. 

18 Q. By slats do you mean a rack or loose slats? 

A. I mean loose slats, and the last run of his cider making I 
think, to the best of my knowledge, he put on two slats crosswise of 
the loose slats to hold them together for convenience in handling. 

19 Q. Do you mean the others were nailed to these two cruss-slats? 

A. Yes, sir. 

20 Q. That was in 1872 ? 

A. Yes, sir. 

21 Q. When, in 1873, was the device Casper used similar to this 
Casper model ? 

A. It was through all of his cider-making season. 

22 Q. How often were you in his mill in 1872? 

A. Probably 100 times or more; possibly 200 times; tivo or three 
times a day some days. 

23 Q. How often were you there in 1873? 

A. Probably not as often as I was in 1872. 

24 Q. How often do you think? 

A. Probably from 50 to 100 times; perhaps more—that is, during 
the whole year. 

25 Q. When were these posts first put up? 

A. In 1873, to the best of my recollection. 
361 26 Q. What part of 1873? 
A. I should think about the middle of the season or be- 


fore. 

27 Q. Were they there in November ? 

A. I think they were there before November; probably by the 
middle of October ; I couldn’t say as to the date or time. 

28 Q. Will you swear that they were not built in November for 
the first time ? 

A. I wouldn’t swear positive. 

29 Q. Are you positive that they were built before the 20th of 
November, 1873 ? 
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A. I am not positive, but thought they were built in October. 

30 Q. When is the first time that you will swear positively that 
you saw stiff racks or slats nailed together similar to “ B” of the 
Casper model used in Casper’s cider mill? 

A. I saw it during the cider-making season of 1873, shortly after 
the season of cider making commenced; couldn’t say as to the 
number of slats or cross-slats, but similar to this model. aa es 

31 Q. You are not certain as to whether you saw that used in 
1872 or not? 

A. I am certain I did not see it as complete as it is here. 

32 Q. Did you see any racks used in 1872? 

A. I saw slats used, and they answer the same purpose. 

33 Q. Did you see any racks used in 1872? 


(Objected to by counsel for the defendant on the ground that the 
question has already been answered.) 


A. I wouldn’t be positive that I did, but think I did. Wide and 
thick slats, two cross-pieces nailed onto them to hold them together. 

34Q. Are you certain that racks were used as early as Septem- 
ber, 1874 ? -« 

A. Yes, sir; I am positive that this rack and whole arrangement 
was used in September, 1873. 

35 Q. Are. you certain racks were used by Casper as early as Sep- 
tember, 1873? 

A. Iam very certain that they were used as early as that, as I 

see it here, or very near so. 


. 362 36 Q. Were you in his mill in 1874? 


A. Yes, sir. 
37 Q. Often ? 
A. Yes. 
38 Q. And did you see them make cider? 
A. Yes. 
39 Q. Did you see pulleys used on the press to raise the form ? 


(Objected to by counsel for defendant as immaterial.) 


A. I do not recollect whether there were pulleys or not on the 
former. 
40 @. You never saw any pulleys used ? 


(Same objection.) 


A. I don’t recollect of seeing any. 

41 Q. Who did you see at work for Mr. Cusper making cider, in 
1873? 

A. I saw Mr. Casper there. 

42 Q. Any one else? 

A. I think there was a man there by the name of James Hadsel. 

43 Q. Any one else? 

[A.] I couldn’t say as to what year it was that I saw Mr. Stevens, 
and Mr. Stoner worked there, although I think Mr. Stevens worked 
there in 1873; I will not be positive. 
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44 Q. Did the racks used in 1873 extend beyond the bottom girts 
of the frame? 

A. The rack extended far enough to hold up the former. 

45 Q. Did the racks extend beyond the edges of the different 
layers of the cheese, when being pressed ? 

A. I think they did; after the cheese was pressed they would 
swell out, mostly in the centre of each layer; still the racks could 
be seen, but by dropping a perpendicular line they might, perhaps, 
come very near the edges of the rack, but yet the rack projected out 
clear from the canvas, to give free discharge to the cider. 

46 Q. How deep was the former used by Mr. Casper [in] 1872, 
"73 and 74? 

A. The former used in laying up the press; never took no meas- 
urement of it, but think it was about the width of legal cap paper, 

or somewhere about eight inches. 
363 47 Q. Please measure a sheet of legal cap paper and state 
how wide it is. 

(Objected to by counsel for the defendant as incompetent and im- 
material.) 


A. If this rule is correct, it is eight inches and one-twentieth of 
an inch wide. 

48 Q. How thick were the boards of which this former was 
made? 


(Objected to by counsel for the defendant as immaterial.) 


About an inch. 

49 Q. How far do you live from Casper’s mill ? 

A. At present I live about 400 yards, but when the cider mill was 
first put up I lived within about fifty yards or less or more. 

50 Q. This description that you have given of the method in 
which Mr. Casper made cider was not used in 1872, was it? 

A. The complete description and press; a portion of it was used 
in 1872—the rack, as it relates to theslats—but the press or arrange- 
ments for making the press or cheese were completed in 1873, to 
the best of my memory. 

51 Q. State exactly what was used by Mr. Casper in laying up 
cheeses in 1872. ° 

A. He used straw when he first commenced to hold the pomace 
after the former was raised up; then he used canvas afterwarils, 
and then he put on slats between each layer. 

52 Q. You are positive that was in 1872? 

A. Yes, sir. 


Redirect examination by Mr. Kina, counsel for defendant : 


53 Q. Have you testified to having been in Mr. Casper’s mill in 
1872 from recollection or from any memorandum that you might 
have? 


(Objected to by counsel for the complainant as incompe- 
364  ~=tent, immaterial, inadmissible; that a party cannot bolster 
up their own witnesses’ testimony by extraneous evidence.) 
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A. I have testified as per diary I have been in the habit of keep- 
ing for years. 

54 Q. Please state what memorandum you have in your diary by 
which you refresh your memory. 

A. In getting thirty-nine gallons of cider of him on the 4th day 
of November, 1872; also getting more on the 8th day of November, 
1872; also of paying him for the cider on the 8th day of November, 
1872. 3 


Recross-examination by Mr. Warp, counsel for complainant: 


55 Q. Have you stated all the memoranda there is in your diary 
by which you refresh your memory in your testimony to-day ? 
A. All that I noticed in the diary of 1872. 
56 Q. Is there anything in your diary concerning the racks or 
cloths or frames used by Mr. Casper in making cider in 1872? 
A. Not that I have seen; don’t think there is. 
JOHN S. CARY. 


_ Subscribed and sworn to before me this 8th day of May, 1882. 
[L. s.] EDWARD G. DAY, 
Special Examiner and Notary Public 
in and for Albany County, N. Y. 


ANDREw F. Van Vorst, called as a witness for the defendant, and, 
being first duly sworn, did testify, in answer to questions, as follows: 


1 Q. Please state name, age, residence, and occupation. 

Andrew F. Van Vorst; thirty-eight years; Burnt Hill, Saratoga 
county ; farmer and speculator. 

2 Q. Do you know George C. Valentine? 

| A. I do. 
365 3 Q. How long have you known him ? 

A. I have known him all his life. 

4Q. Have you lived near his and his father’s place; if so, for 
how long ? 

A. I have lived near it all my life. 

5 Q. What is George C. Valentine’s business? 

A. He is a farmer and cider maker. 

6 Q. Where at? 

A. Charlton. 

7 Q. How near is his cider mill to your residence ? 

A. It is about two miles. 

8 Q. How long has George C. Valentine been in the cider busi- 
ness, to your knowledge ? 


(Counsel for complainant objects to any testimony by this witness 
as to what George C. Valentine used, on the grounds that the wit- 
ness’ name and place of residence, and the place of the use of the 
device of which he has knowledge is not set up in defendant’s an- 
swer or the amendment thereto, or any notice stating such facts has 
been served on the complainants.) 


A. Since 1865. 
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9 Q. How often have you been in George C. Valentine’s cider 
mill? ee | 
A. Quite often. 
10 Q. Between the years 1867 and 1873, where did you live? 
A. I joined farms with him. : 
11 Q. How near were you then to Mr. Valentine’s cider mill ? 
A. I should think less than a quarter of a mile. 
12 Q. Were you frequently in the cider mill of George C. Valen- 
tine between the years 1867 and 1873; and, if so, for what ? 
A. I was; I couldn’t tell what I went for; I might went in on 
business, or I might have went in there to get cider. 
13 Q. Have you seen him lay up cheeses in his cider mill be- 
tween the years 1869 and 1873? 
A. I have seen him laying up cheeses; yes, between those 
dates. 
366 14 Q. What appliances did he use in laying up cheeses that 
you saw in any of the years between 1867 to 1873? 


(Objected to by counsel for the complainant on the ground that 
witness’ name, place of residence, and place of know!edge of use had 
not been stated in defendant’s answer or the amendment thereto, or 
in any other way furnished to complainant or its solicitor.) 


A. I have seen him use the racks, form, and cloth. 

15 Q. In what year did you see him use the rack, form, and cloth? 

A. I could not state the exact year. 

16 Q. Can you state whether it was prior to the cider-making sea- 
son of 1873” 

A. I can. 

17 Q. Was it prior to the cider-making season of 1873? 

A. It was. 

18 Q. What kind of racks was Mr. Valentine using at that time ? 

A. It was made of slats. 

19 Q. How were they fastened together ? 

A. They were crossed, one nailed to the other. 

20 Q. What sort of form was Mr. Valentine using at that time? 

A. He had a frame standing up, nailed together at the corners. 

21 Q. Can you give the dimensions of the form ? 

A. I should think the strips were between four and five inches in 
width ; they are the side pieces ; and, as to the length, I don’t know 
as I could say ; perhaps four feet and a half; the breadth would be 
somewhere in that neighborhood—it might be a trifle less—and the 
length may have been five feet. 

22 Q. Give the dimensions of the rack, with respect to the form, 
which Mr. Valentine was using at that time. 

A. The rack was larger than the form; the form sitting upon the 
rack, the rack would project out beyond the form. 

23 Q. What sort of cloths was Mr. Valentine using at that time? 

A. I orig say it was a coarse linen cloth; don’t know the name 

of it. 
367 24 Q. How do the form, racks, and cloths used by Mr. Val- 
entine at that time in the manufacture of cider compare with 
those of the Casper model now before you in similarity ? 
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A. The rack was very similar, except the cross-pieces ; they were 
close together. The form I can’t see no great difference; it might 
be broader, but yet, for all, I should say it was very similar. The 
cloth, I should say, was the same kind. 

25 Q. Did Mr. George C. Valentine, in the cider-making season- of 
1873 and 1874, in the manufacture of cider, use the same appliances 
as those which you have just described ? 

A. I think he did. 


Cross-examination waived. : 
A. T. VAN VORST. 


Subscribed and sworn to before me this 8th day of May, 1882. 
[L. s.] EDWIN G. DAY, 
Special Examiner and Notary Public 
in and for Albany County, N. Y. 


EDWARD MERCHANT, called asa witness for the defendant, and, 
being first duly sworn, did testify, in answer to questions, as follows : 


1 Q. Please state your name, age, residence, and occupation. 

A. Edward Merchant; fifty-nine; Charlton, Saratoga county, N. 
Y.; farmer. 

2 Q. How long did you live at Charlton ? 

A. About eleven years. I moved away in the spring of 1880, and 
— now back. 

3 Q. Do you know George C. Valentine? 

A. Yes, sir. 

4 Q. Where does he live, and how near to you? | 

A. He lives in the town of Charlton, and it is about a mile from 
where I live. 

5 Q. What is his business ? 

A. Cider making and farming. 
368 6 Q. How long has he been making cider, to your knowl- 
edge? 

A. From 1869; that is the time I moved there; he was making 
cider that fall. ; 

7 Q. Were you in his cider mill in 1869? 

A. Yes, sir. 

8 Q. And have you been in his cider mill every year since then ? 

A. Well, I have, unless it was in the fall of 1880; I think the fall 
of 1880 I was not in the mill. 

9 Q. Did you ever see him lay up cheeses? 

A. Yes; occasionally. 

10 Q. Did you see him lay up cheeses in 1869? 

A. Yes. 

11 Q. How did he lay cheeses in his cider mill in 1869? 

A. I think that he laid some of his cheeses in straw, but whether 
he used racks I am not positive. 

12 Q. Did you at any time see him use the racks, forms, and 
cloths? 

A. Yes; I have seen him. 
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13 Q. In what year did you first see him use them? 

A. According to my recollection, it was 1871 or 1872. 

14 Q. Are you sure it was one of those two years? 

A. Yes, sir. 

15 Q. Describe the form which Mr. Valentine used in 1871 and 
1872, and also the racks and cloths? | 

A. He had; I think the sides was about four inches deep ; I don’t 
think it was square exactly, and it set right on the racks; the racks 
projected over. 

16 Q. What sort of cloths did he use? 

A. I think it was burlaps. 

17 Q. How was the rack constructed ? 

A. There was slats nailed crosswise to one another, about the 
thickness of a lath, about one-quarter to three-eighths of an inch 
apart. 

18 Q. ry the racks extend under and project beyond the form ? 

A. It did. 

19 Q. How many presses did Mr. Valentine have in 1871 and 


1872? 
A. Two. 
369 20 Q. And upon how many of them did he use the form, 
. racks, and cloths in the manufacture of cider in 1871 and 
1872? 

A. He used them on one, and I don’t know whether he used them 
on both. I have seen them on both. Whether he had enough racks 
to go on both presses I don’t know. 

21 Q. Were the form, racks, and cloths which were used by Mr. 
Valentine in 1871 and 1872 in the manufacture of cider similar to 
those exhibited in the Casper model now before you ? 

A. I should think they were. 


The further hearing in this cause is adjourned until Tuesday 
morning, May 9, 1882, at 10.30 a. m. son 
[. s.] ) EDWIN G. DAY, 


Special Examiner and Notary Public 
in and for Albany County, N. Y. 


Circuit Court of the United States, Northern District of New York. 
In Equity. 
THE CLARK Pomace Ho.tperR Company, Com plainant, 


WitiiAM H. Ferauson, Defendant. 


Examination of witnesses for the defendant, taken before Edwin G. 
Day, special examiner and notary public, pursuant to adjourn- 
ment, on the 9th day of May, 1882, at 10.30 a. m. 


Continuation of the testimony of Epwarp MERCHANT, a witness 
for the defendant: 


22 Q. Please describe the manner in which George C. Valentine 
laid up his cheeses in the years 1869 and 1870. 
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A. I could not really describe that, but it is my impression that 
he used some straw in 1869. 
370 23 Q. Describe the manner in which he laid up his cheeses 
in the years 1871 and 1872. 

A. He had a form; he had racks and cloths. 

24 Q. Describe the manner in which he used them in laying up 
his cheese. a 

A. I don’t know as I have seen him begin at the bottom to lay 
the cheese; but I have seen him in the process or construction of 
laying it up after it was started. ; 

25 Q. Give the process of construction in laying up his cheeses in 
the year- 1871 and 1872. : | 

A. He used this form and rack and cloth: he threw the pomace 
on the cloth and then wrapped the ends over, and then lay on 
another rack on the top; that is the way I think he used ; he would 
have to raise up the form every time. 

26 Q. What was the first thing he did in laying up his cheese ? 

A. I don’t remember; I don’t know whether I happened in the 
mill before or after he commenced in laying up the cheese. 

27 Q. Did you notice the manner in which he had constructed 
any cheese ? 


(Objected to by counsel for complainant that the witness has 
not been shown to be competent to testify of it from an examina- 
tion of the cheese as to the method by which it was formed.) 


A. I can only make the same statement as I made before of his 
using these cloths, racks, etc. 


Cross-examination by Mr. Warp, of counsel for complainant : 


28 Q. Are you able to state any more definitely than you have 
already stated the manner in which Mr. Valentine laid up cheeses 
in his cider mill in 1872? 

A. Well, I couldn’t go on and give a minute description of his 
manner; I saw him using the racks, cloth, and form. 

29 Q. But you cannot state just the manner in which they were 

used ? 
oll A. I saw him put in his pomace onto those cloths, and 

then he would rack over the cloths, according to my recollec- 
tion, and then he would raise up his form and go on. 

30 Q. When was your attention first called to the date when you 
first saw racks, cloths, and forms used in George C. Valentine’s mill? 
A. I think it was in 1871 or ’72; I think it was used in 1871 or 
72. 

31 Q. When, within the last year, did you first attempt to recall 
poe mag when you first saw clothe used in George C. Valentine’s 
mill? 


(Objected to by counsel for the defendant as immaterial and irrele- 
vant.) 


A. Two or three weeks ago. 
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32 Q. You hadn’t ever thought of it as an important event, worthy 
to be remembered, until within a few weeks ago, had you? 


(Same objection.) 


A. I don’t know; I can’t tell what I thought about it; it hadn’t 
interested me; George spoke about it; I had no interest in it. 

33 Q. Who first asked you to fix a date when you saw cloths used 
in George C. Valentine’s mill? 


(Same objection.) 


A. I talked with no one but George. 5 
34 Q. When was. your conversation with George C. Valentine in 
regard to this matter ? 


(Same objection.) 


A. He spoke about it to me on or about two years ago; I can’t 
tell; it is my impression it was about two years ago. 

35 Q. You say you moved in Charlton in 1869? 

A. Yes. | 

36 Q. And you took apples to his mill in that year? 

A. If we took them anywhere we took them there; we had apples. 

37 Q. You owned the farm ? 


(Objected to by counsel for the defendant as immaterial.) 


372 A. No, sir. 
38 Q. You say you had apples ? 

A. I think we did; we had an orchard on the farm. 

39 Q. And you had apples, more or less, every year up to 1880? 

A. I think we did. 

40 Q. George C. Valentine’s mill was the place you took your 
apples for cider and got your cider ? 

A. We got what cider we needed and he payed us for apples we 
had over. 

41 Q. Were vou at George C. Valentine’s mill, more or less, dur- 
ing the years 1876, 1877, 1878, and 1879? 

A. I used to be there occasionally. 

42 Q. And at those times did you see racks, cloths, and forms in 
use at George C. Valentine’s mill? 

A. I think I did, whenever I have been there; I have seen them 
around there. 

43 Q. Can you describe how these racks, cloths, and forms were 
used during those years any more definitely or with any more par- 
— than you have already described their use in 1871 and 

A. I could take that mill, forms, cloths, pomace, and put up a 
cheese when I had the mill before me. 

44 Q. But from your memory could you give a more definite de- 
scription than you have already given ? 

A. I don’t know as I could. 

45 Q. For how many years after you removed to Charlton in 1869 
did Mr. George C. Valentine use straw in making cider? 
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A. I don’t know whether he used any after he used the racks. He 
had two presses. 

46 Q. Will you be positive he didn’t use straw in his cider mill in 
making cider for five years, including 1869, after you moved to 
Charlton ? 


(Objected to by counsel for defendant on the ground that the wit- 
ness has already answered that he can’t tell.) 


A. I don’t know; I wasn’t there every day. How could I tell 
whether they used straw. 
373 47 Q. You know that he did usestraw some before he used 
racks at all, do you not? 
A. [In] eighteen hundred and sixty-nine he used some. 
48 Q. Are you positive that he used cloths in 1870? 
A. I wouldn’t swear positive; but it is my impression he did. 
49 Q. You were on friendly terms with George C. Valentine at 
that time and are still ? 


(Objected to by counsel for defendant as immaterial.) 


A. Yes; same as with other neighbors in the neighborhood—more 
or less. 

50Q. All you know about what George C. Valentine used and 
when he used it is simply this, is it not, that you moved to Char!- 
ton in 1869; that he then used straw upon his press; that he soon 
afterward used racks, cloth, and form, and that you think this change 
took place as early as 1871 or 1872? 

A. I said he used some straw in 1869; I don’t know but what he 
was tinkering at this thing then, but I think I remember he was 
using the racks, form, and cloths in 1871 or 1872; as early as that. 


EDWARD MERCHANT. 


Subscribed and sworn to before me this 9th day of May, 1882. 


[u. s.] EDWIN G. DAY, 
Special Examiner and Notary Public 
in und for Albany County, N. Y. 


The further examination of witnesses in the above-entitled case 
adjourned until Thursday, the 18th day of May, 1882, at 10.30 
a. m. : 
[L. s.] EDWIN G. DAY, 

Special Examiner and Notary Public 
in and for Albany County, N. Y. 
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374 Cireuit Court of the United States, Northern District of New 
York. In Equity. 


THE CLARK PoMACE HOLDER COMPANY 
ag’t 
WILLIAM H. FERGuSON. 


Examination of witnesses for the defendant taken before Edwin G. 
Day, special examiner and notary public, pursuant to adjourn- 
ment. 


On the 29th day of May, 1882, the parties appeared, and Epwarp 
G. Dow, called as a witness for defendant and being first duly sworn, 
did testify in answer to questions as follows: 


1 Q. Please state your name, age, residence, and occupation. 

A. Edward Greer Dow; forty-five years in August ; Sherburne, 
Chenango county, N. Y.; farmer, saw-mill and planing-mill, and 
cider maker. : 

2 Q. How long have you lived at Sherburne? 

A. Forty-five years in August; part of this time I have been 
absent. 

3 Q. How long have you manufactured cider ? 

A. Eleven seasons. 

4Q. Do you fully understand the business of manufacturing 
cider ?. 

A. I think I do. 

5 Q. In your business of manufacturing cider and the appliances 
which you have used, what appliances have you used ? 

A. I have used screw presses with straw and curb—the first season. 

6 Q. What do you mean by curb? : 

A. That was slats in a round form like a barrel; slats were fast- 
ened to an iron hoop with a rivet. 

7 Q. What did you use next season? 

A. Screw presses with cloths, racks, or scale-boards, as we call 
them, and curb, now known as form, but we got in the habit of call- 
ing it curb. 

8 Q. What season was it you commenced to use the cloths, racks, 
and form in the manufacture of cider ? 

A. In 1871. 
375 9 Q. What kind of cloths did you use in the cider-making 
season of 1871? 

A. I used hop sacking. 

10 Q. Please state what you used in 1870. 

A. Toward the last of the season of 1870 we used burlaps inside 
of the curb with racks. 

11 Q. Describe the racks which you used in 1870 in the manu- 
facture of cider. 

A. They were made of slats crossing each other at right angles, 
and cut small enough to slip easily in the curb. 

12 Q. Describe your manner of laying up a cheese in the season 
of 1871, in the manufacture of cider. 

A. We set the curb upon the platform, then we put some straw in, 
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taking care to have it reach up around the sides well, then put in 
what we considered a proper amount of pomace in the curb, and 
folding the straw over the pomace; then putting new straw in and 
pomace as before, folding the straw again, repeating the process till 
the curb was full; then we put on the follower with blocking ; then 
we turned the screw as turned by hand, being hung on the beam 
over the cheese: the screw was turned until the cider was forced 
out of the pomace. 

13 Q. Describe the apparatus which you used in the manufacture 
of cider in the season of 1871. 

A. We used two double-screw presses in laying up the cheese ; we 
oe the form on the platform, which was held in proper position 

y logs resting against the bolts of the presses; then we placed our 
cloths over the form and shoveled pomace enough to fill the form 
nearly full; then we folded the cloths over the top of the pomace ; 
we took off the form, put on a scale-board or rack, then replaced 
the form and more cloths and pomace as before, until we had a 
cheese of proper height, if there were apples enough to make it; 
then the follower and a cross-head we used ; then that connected the 

two screws, and was guided by the bolts of the presses. 
376 e.. Q. Describe the form which you were then using in 

. 71. 

A. It was nearly square, being five inches deep, the corner bein 
secured by means of nails in a corner piece, with logs at each en 
in the cuts to rest against the bolts for guide. 

15 Q. Describe the racks which you used in your business of cider 
making in 1871. 

A. They were made of boards planed smooth and held close to- 
gether by battens nailed crosswise, and were about four inches 
longer than the form. 

16 Q. Did the rack extend beyond and underneath the form ? 


- (Objected to by Mr. Ward, counsel for complainant, as leading.) 


A. It did. 

17 Q. How long have you used the racks just described ? 

A. Ten years. 

18 Q. Have you made any change in the form, racks, and cloth 
which you were using in the season of 1871 since that time ? 

A. We cut the cloths a little larger and made the scale-boards 
some smaller for convenience; the first ones were larger than needed ; 
when we made new scale-boards, as we have to, the old ones were 
cut about three inches larger than the form. 

19 Q. With that exception, are the forms, racks, and cloths you 
are now using similar to those you were using in 1871 ? 

A. They are essentially the same. 

20 Q. Have you been called upon by the Clark Pomace Holder 
Company, the complainant in this case, to pay for an alleged in- 
fringement of the letters patent upon which this suit was brought? 

A. I have. 

21 Q. When? 

A. I think it was in December, 1878. 

30—58 
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22 Q. Who called to see you about such payment for such alleged 
infringement ? | 
A. Mr. John Clark. 
377 - 23. Q. What was said by Mr. Clark at this time in relation 
to such alleged infringement? 

A. He said he had the patent on the process we were using. 

24 Q. Did he at that time examine your press and appliances for 
making cider? 

A. He did. 

25 Q. Did he see the cloth, racks, and forms used by you in your 
business of cider making at that time ? 

A. Yes, sir. : 

26 Q. Did heclaim that the racks which you were then using was 
an infringement of his letters patent? 

A. He did. | 

27 Did you, or did you not, state to him that you had invented the 
device of using racks, forms, and cloths in making cider? 


(Objected to by counsel for complainant as leading. Witness 
should be allowed to give the whole conversation.) 


A. I did. 

28 Q. Did you, or did you not, state to him at that time that you 
had used the device of forms, racks, and cloths in making cider 
since 1871? 


(Objected to by counsel for complainant as irrelevant, immaterial, 
and leading.) 


A. I did. 
29 Q. Was the idea of using forms, racks, and cloths in combina- 
tion in the manufacture of cider, original with you? 


(Same objection.) 
A. It was. 


The further examination of witnesses in the above-entitled cause 
adjourned until Tuesday morning at 9 o’clock in the forenoon. 
[L. s.] EDWIN G. DAY, 
. Special Examiner and Notary Public 
in and for Albany County, N. Y. 


378 Circuit Court of the United States, Northern District of New | 


York. In Equity. 
Tue CLARK Pomace Hover Company, Complainant, 


agt 
WitiAM H. Fereuson, Defendant. 


Examination of witnesses for the defendant taken before Edwin G. 
Day, special examiner and notary public, pursuant to adjourn- 
ment, on the 30th day of May, 1882, at 9 a m. 


Continuation of the testimony of Epwarp G. Dow, a witness for 
the defendant. 
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Cross-examination by Mr. Warp, of counsel for complainant: 


30. Q. What year was this that John Clark was at your place? 

A. I think 1878, of December ; I don’t like to say positive; there 
is nothing that fixes it definitely. ; 

31 Q. Is that the first — that any agent or any person claiming to 
represent the Clark Pomace Holder Company or the patentee of this 
patent had any conversation with you, or examined your mill and 
system of making cider, to your knowledge, is it not? 

A. It was. 

32 Q. When did you first put in your two double-screw presses ? 

A. In the fall of 1871. 

33 Q. You are positive about that ? 

A. Yes, sir. 7 

34 Q. How long did you use these screws before you used the 
cloths, forms, and scale-boards ? 

A. No time before. 

35 Q. Of whom did you get the screws ? 


(Objected to by counsel for the defendant as immaterial. 


A. Mr. Mount, of Medina, N. Y. ay 
36 Q. Is he the manufacturer of what is known as the Medina 
press? 


379 (Objected to by counsel for defendant as immaterial, and as 
not being confined to the direct examination. 


| A. He was later. 
37 Q. Is he now living? 


(Same objection.) 


A. He is not. 

38 Q. Who made your scale-boards in 1871? 

A. I, with the help of my hired man. 

39 Q. Who was your hired man ? 

A. C. L. Holmes. 

40 Q. Where does he now reside? 

A. In Sherburne. 

41 Q. What is his occupation ? 

A. Carpenter. ) 

42 Q. Who worked for you in 1872, 1873, and 1874? 


(Objected to by counsel for defendant as immaterial.) 


A. I can’t explain the names of all of them, or give the dates, 
without referring to an account bvuok. 
43 Q. Can you give any of their names now? 


(Same objection.) 


A. Yes, sir. 

44 Q. Give them. 

A. C. L. Holmes, H. E. Raymond, Wallace Allen, Orville Spicer, 
Hiram Spicer, C. W. Dow. 
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45 Q. These men all live in and about Sherburne at the present 
time? 


(Same objection as above.) 


A. They do not. 
46 Q. State what ones do live about Sherburne now? 


(Same objection.) 


A. Wallace Allen, C. L. Holmes, C. W. Dow, H. E. Raymond. | 
47 Q. Where do the others live now ? 


(Same objection.) 


380 A. Orville Spicer lives in Utica and works in a cotton fac- 

tory ; Hiram Spicer lives in Columbus, Chenango county, is 
a farmer, and post-office address is South Edmiston; James Gilles 
also worked for me in 1874; he worked the season ; he is now living 
in Sherburne. 

48 Q. Who made your form in 1871? 

A. I did. 

49 Q. Have you used that form every year since it was made ? 

A. Yes, sir. ne | 

50 2 And it is the form now in general use in your mill ? 

A. It is. : 

51 Q. These scale-boards which you have spoken about were made 
tight so that cider could not press through from one layer of the 
cheese to the other, were they not? 

A. Yes, sir. | 

= Q. Did the top sides of the scale-boards become slippery after 
use ? 

A. Yes, sir. 

53 Q. Did you ever make cider late in the fall, after it is cold 
weather ? : 

A. Yes, sir. 

54 Q. Were you ever troubled with the cheeses slipping and get- 
ting out of plumb? 


(Objected to by counsel for defendant upon the ground that it is 
not pees to the direct examination, and is immaterial and ‘irrele- 
vant. 


A. Yes, sir. 
55 Q. Was this trouble ever due to the scale-boards getting 
smooth ? 


(Same objection.) 


A. It was not. 

56 Q. By what name, in your practical use, did this scale-board 
or rack go by? 

A. Scale-board. 

57 Q. When was the first — that it was ever‘called a rack, to your 
knowledge? 
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A. I can’t give the dates; I saw the term used in Boomer and 
Boschert Press Company’s circular. 

58 Q. The device described in that circular is similar to the rack 
in Plaintiff’s Exhibit No. 9, now shown you? 


381 (Objected to by counsel for defendant to any evidence being 
given by the witness as to the contents of the circular—that 
the circular should speak for itself.) 


A. It was. 

59 [Q.] Is the circular you mentioned similar to the Boomer and 
Boschert circular of 1881, now shown you ? 

A. It was similar, with the exception of the improvements. 

. 60. Was the rack described in that circular similar to the rack 
~ described in the circular of 1881? | 

(Objected to by counsel for defendant to any evidence being given 
from the circular now shown witness upon the ground that they 
have not shown this circular to be a true copy of the one which the 
witness received from Boomer and Boschert Company.) 


A. It was. ve 
61. Did you from that time call your scale-boards by the name 
of racks ? | 


‘(Objected to by counsel for defendant as immaterial.) 


A. No, sir. 
62 Q. When was it that you received the circular that you have 


. spoken of? 


A. I think it was 1877. 

63 Q. Is that as positive as you can be? 

A. I don’t like to be positive about the date. 

64 Q. The top sides of your scale-boards were planed smooth, were 
they not? 

A. Yes, sir. 

65 Q. And the only difference between the scale-boards as used in 
1871 and those of 1882 is that those in present use are about an 
inch smaller on each side ? 


(Objected to by counsel for defendant upon the ground that the 
witness has not testified to the use of any scale-boards in 1882.) 


A. That is the only difference. 
66 Q. How long had you made cider before you commenced to 
use the form cloths, and scale-boards ? 


A. One season. 
382 67 Q. Who used this old press before you ? 


(Objected to by counsel for defendant as immaterial.) 


A. My father. | 

68 Q. Had you worked at the business of making cider before you 
took control of it on your own account? 

A. No, sir. 

69 Q. About how many rings or layers do you make, in laying 
up cheese with your present process? 
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A. From one to three, according to the amount of apples. 

70 Q. Never more than ten? : 

A. Seldom ; occasionally one or two more, so as to take the main 
load of apples in the cheese. 

71 Q. Isn’t seven or eight the ordinary rule? 

A. Yes, sir. 

72 Q. Have you any written memorandum or any book which 
fixes the dates when you commenced to make cider? 

A. I have only my account books. 

73 Q. What do your account books show ? 


(Objected to by counsel for defendant to any evidence beitig given 
as to the contents of the account books by witness, except from the 
account books themselves.) 


A. Show charges for making cider for various parties. 

74 Q. Have you those books with you? 

A. I have one containing an account of 1870 and 1871. 

75 Q. Nothing in this book shows when you put in your new 
en, or what system of laying up cheeses were used by you, does 
it 7 | 

A. Some of the charges or accounts made bring the dates first to 
my memory in connection with cider making. : 

76 Q. Is there any reference in the book as to the system used ? 

A. I think there 1s not. 


(Complainant’s counsel offers in evidence the Boomer and Boschert 
Press Circular for the year 1881, especially pages 10 and 11, show- 
ing the rack referred to in witness’ examination.) 


383 (Objected to by counsel for defendant as immaterial and 

irrelevant to the issue and incompetent, for the reason that 
it has not been shown that either this circular or copy thereof has 
at any time been received by the witness from the Boomer and 
Boschert Press Company (marked Complainant’s Exhibit No. 1, of 
May 30, 1882, E. G. D., Sp. Ex. and N. P.). 


E. G. DOW. 
Subscribed and sworn to before me this 10th day of May, 1882. 
[L. s.] EDWIN G. DAY, 


Special Examiner and Notary Public 
in and for Albany County, N. Y. 


ELIJAH B. Ho.peEn, called as a witness for the defendant, and, 
being first duly sworn, did testify, in answer to questions, as follows: 


1 Q. Please state your name, age, residence, and occupation. 

A. E. B. Holden; sixty-six years; my occupation in the fall is 
making cider for from two to three months, and farmer; North 
Clarendon, Rutland county, Vermont. 

2 Q. How long have you lived at North Clarendon ? 

A. About forty = most of the time since 1840. 

3 Q. How long have you been in the manufacture of cider ? 

A. Since 1861. 
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4 Q. On your own account? 
A. On my own account. 
5 Q. Do you understand the business of cider making and the 
appliances used ? 
A. I think I do, and it is thought so by my neighbors. 
6 Q. In your business of cider making, please describe the appli- 
ances which you have used. . 
A. I first used a circular hook or crib having a groove bottom 
board and boards grooved on both sides to furnish conduits for the 
cider to pass off freely, sometimes using straw and sometimes 
384 using cloth to keep the pomace from filling these channels. 
Then I used a form or hook square, three and one-half feet, 
laid up instraw. Next I madea crib three and a half feet square, 
with upright staves. The girts or timbers which the staves were 
nailed to were locked at the corners so that they could be easily 
taken apart. Then I made racks—flexible frames—to just fit inside 
the crib, to be used in connection with cloths placed upon each side 


of the frames. I will state that these cloths were made so as to just — 


cover the frames. Then I cast aside the crib and made larger 
frames, laying up the cheeses into forms extending beyond the 
form. That is all the various methods I used until 1880. 

7 Q.: What do you mean by a frame? 

A. I mean a frame made of large strips, one-half inch thick 
and an inch wide, spaced three-sixteenths of an inch apart. They 
were spaced so as to leave three-sixteenths of an inch between the 
strips. 

8 Q. When did you first commence to use such a frame? 

A. In 1876. 

Pte What frame had you used in the years ’70, 71, ’72, ’73, and 

74% 
A. I did not use frames in ’71, 72. I used frames made of strips 
three-sixteenths of an inch thick, one inch wide, placed three six- 
teenths of an inch apart; the same strips laid crosswise, the same 
space and the same distance, nailed with copper nails or tacks. 
These were used with cloths, as stated, on both sides—much lighter 
than these. 

ge Q. When did you first use the press in the manufacture of 
cider ? , , 

A. It was in 1863. 

11 Q. Describe the form that you used. 

A. It was made of inch boards six inches wide nailed at the ends 
with stays or corner pieces to stiffen the frame, to keep it in a square 
position. That is all about the form. 

12 Q. Did the frames, as you call them, extend beyond and under- 
neath the form ? 


385 (Objected to by counsel for complainant as leading, that 
witness has not testified to using the form with the frames in 
1863, and that the question is misleading.) 


A. I did not use any frame at this time. 
13 Q. At the time you did use them was such the case? 
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(Objected to by counsel for complainant as leading and in- 
definite.) 


A. Frames in use in 1876 extended beyond the form some three 


inches or more. 
~ 14Q. What year was it that you first commenced the use of 
cloths ? 

A. 1872. 

15 Q. Will you describe your manner of laying up a cheese with 
the appliances of the former frames and cloths? 


(Objected to by counsel for complainant as leading, and that wit- 
ness has not stated that he ever used the three together.) 


A. I first laid a frame upon a press bottom, placed the form upon 
this so as to bring it in the centre of the press, then spread a cloth 
over it and pressed down in to fill the form, these cloths extending 
some fifteen inches beyond the form ; I then filled the form with 
pomace, evenly, brought the edge of the cloths over the pomace on 
each side alternately ; then the cloths not covering, the pomace 
wholly in the centre of the cheese, I placed a cloth or patch about 
one yard again to cover the centre; I then lifted the form, placed 
another rack upon this layer, placed the form top of that, again filled 
- before, and continued until this process was completed, some ten 
ifts. 

16 Q. Will you please look at this book ? 

A. Yes. 

17 Q. What is it? 

A. The Cider Maker's Manual. 

18.Q. Published where and when ? 

A. In Buffalo, N. Y.; 1869. 
386 19 Q. Is it accepted as competent authority upon the man- 
ufacture of cider among cider makers? 

A. It is by me and cider makers in Niagara county. 

20 Q. Have you read the book? 

A. I have, very carefully; some parts of it repeatedly. 


(Counsel for defendant offers in evidence the Cider Maker’s Manual, 
by J. S. Buell, published at Buffalo in 1869, marked Defendant’s 
Exhibit No. 1, of May 30, 1882, E. G. D., Sp. Ex., notary.) 


(Objected to by counsel for complainant as irrelevant, immaterial, 
and incompetent.) 


Cross-exam ination suspended. 
Redirect examination by counsel for defendant. 
No cross-examination. 


Recess for an hour. 
ELIJAH HOLDEN. 


Subscribed and affirmed to before me this 30th day of May, 1882. 
[L. s.] EDWIN G. DAY, 
Special Examiner and Notary Public 
an and for Albany County, N. Y. 
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The further examination of witnesses in the above-entitled cause 
adjourned until Wednesday, June 14, 1882, at 10 o’clock in the fore- 


noon. 
[L. s.] EDWIN G. DAY, 


Special Examiner and Notary Public 
in and for Albany County, N. Y. 


Circuit Court of the United States, Northern District of New York. 
In Equity. 


THE CLARK PoMACE HOLDER CoMPANY 
ag’t 
WILLIAM H. FERGUuSON. 
Examination of witnesses for the defendant taken before Edwin G. 
Day, special examiner and notary public, pursuant to adjourn- 
ment. 


387 On the 14th day of June, 1882, the parties appeared, and, 
at the request of counsel for defendant, the further examina- 
tion of witnesses was adjourned until Thursday, June 15, 1882, at 
10.30 o’clock a. m. = 
[L. s.] EDWIN G. DAY, 
Special Examiner and Notary Public 
in and for Albany County, N. ¥. 


Circuit Court of the United States, Northern District of New York. 
In Equity. 


THE CLARK Pomace HonipER CoMPAaNny 
ag’t 
WiniiAM H. FerGuson. 
Examination of witnesses for the defendant taken before Edwin G. 
Day, special examiner and notary public, pursuant to adjourn- 
ment. 


On the 15th day of June, 1882, the parties appeared—the com- 
lainant by W. E. Ward, of counsel, and the defendant by G. W. 
‘eatherstonhaugh, of counsel. 

Defendant’s counsel offers in evidence the specification and draw- 
ings attached, forming part of letters patent No. 63951, dated April 
16, 1867, and entitled United States Patent Office, John Shinn, of 
Leverington, Philadelphia, Penn., assignor to himself and George S. 
Rhodes, letters patent No. 63951, dated April 16, 1867, “ improve- 
ment in press bands for an oil press” (marked Defendant’s Exhibit 
No. 1, of June 15, 1882, E. G. D., Sp. Ex. and notary). 

Complainant’s counsel objects to the admission of said papers in 
evidence on the ground that they are irrelevant, immaterial, and 
not described in defendant’s pleadings. 

Defendant’s counsel asks to be allowed to amend the defendant’s 

answer herein so as to include therein, among others, the 
388 name and place of residence of the witness, Andrew F. Van 
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Vorst, of Burnt Hills, Saratoga county, N. Y., and the place of the 
use of the device of which he has knowledge. 

Complainant’s counsel objects to such amendment on the grounds 
that if the defendant desired such an amendment he should have 
asked for it at the time the objection was made to the admission of 
the evidence given by the said Andrew F. Van Vorst; that the com- 
plainants, were relying upon the sufficiency of said objection, omitted 
to cross-examine said Van Vorst, and it is now too late to do so. 

Defendant’s counsel asks now for a further extension of the time 
for the taking of testimony herein for the purpose of examining 
and taking the testimony of other witnesses of the defendant named 
in defendant’s answer and the amendment thereto; that the defend- 
ant’s counsel, owing to other professioned engagements, as well as 
engagements of the defendant himself, has been. unable to procure 
at the present time the witnesses he expected to examine. 

Complainant’s counsel objects to any further extension of time 
on the ground that defendants have been negligent in the produc- 
tion and examination of the witnesses named in his answer and 
amendments thereto; that of the thirty-three witnesses named who 
heve not been examined four reside in the county of Albany, near 
the city of Albany, where all the testimony in the case thus far 
has been taken, and who could be produced almost any day ; 
that sixteen more of the witnesses who have not been examined 
reside within the State, and the most of them in adjoining counties, 
and could easily be produced if properly subpoenaed ; that complain- 
ants are informed that thus far no subpcenas has been issued by the 

defense, and that the defense have relied entirely on the willing- 
389 ness of the witnesses to appear and be examined; that a 

large number of cider manufacturers throughout the coun- 
try are now infringing upon plaintiff’s patent, and complainant is 
unable to collect royalties or prohibit the use of the device covered | 
by plaintiff’s patent, upon which this suit is brought, until this . 
case is terminated; that the cider-making season commences about 
the first of October, and that great damage would result to com- 
plainant if this case is allowed to occupy another year; that com- 
plainant desires to put in the rebutting testimony before fall, so that 
the case may be closed and complainant and cider makers in general 
may know whether or not it isa valid patent before the cider-making 
season of this year. 

Defendant’s counsel states that the complainant’s representa- 
tives have many times during the progress of the taking of the tes- 
timony herein stated to defendant’s counsel and the examiners before 
whom the testimony was taken that they desired the fullest investi- 
gation of the patent and the examination of as many witnesses as 
the defendant chose to offer, because they intended to make this 
case a test case. 

Defendants, relying upon such statement, have endeavored to 
have the testimony of these witnesses taken as speedily as possible, 
and believing that the complainant would adhere to their represen- 
tations and allow the further proof of the defendants to be taken 
and not deprive them of the evidence they ought to have; that the 
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cider maker season commences usually in August in each year, and 
no detriment could occur to complainant by reason of the taking of 
additional testimony by defendants. 

Defendant's counsel asks to be allowed to amend the answer of 
the defendant herein so as to include and receive therein the speci- 
fications and drawings attached, introduced in evidence by him June 
15, 1882, and marked Defendant’s Exhibit No. 1, of June 15, 1882, 

E. G. D., Sp. Ex. and notary. 
390 Complainant’s counsel asks the defendant’s counsel to 
state how the said exhibit is material to the issues of this 
case. 

Defendant’s counsel states that his exhibit is material to the 
issue In that it shows the use of cloths and racks in the year 1867. 

Complainant’s counsel consents to the admission of the exhibit. 

The defendant’s counsel now states that his request for the further 
extension of time for the taking of testimony herein being denied, 
and there being no witnesses present to be examined, and the time 
for the taking of testimony being terminated by stipulation, defend- 
ant is compelled to close, subject to a motion being made to the 
court for time to take further testimony, if deemed advisable, within 
the next fourteen days. - | 7 
[L. s.] EDWIN G. DAY, 

Special Examiner and Notary Public 
in and for Albany County, N. Y. 


United States Circuit Court, Northern District of New York. ‘In 
Equity. 
THE CLARK PomacE HOLDER CoMPANY 
ag’t 
WiLi1AM H. FEerGuson. 


¢ 


UNITED STATES OF AMERICA. 


STaTE OF New YorK, es 
City and County of Albany, 


I, Edwin G. Day, special examiner, duly appointed in the above- 
entitled cause under the sixty-seventh rule in equity, as amended, 
| and notary public in and for the county of Albany and State 
391 of New York, do hereby certify that I attended at my office, 
No. 31 North Pearl street, Albany, N. Y., at the several times 
in the foregoing testimony mentioned, and was there attended by 
W. E. Ward, Esq., of counsel for the complainant, and William 4 
King, Esq., of counsel for the defendant, and the oral examination 
of witnesses for defendant then proceeded in their presence and was 
taken down by me in writing and signed by the witnesses produced 
before me, in the presence of said counsel, which said testimony is 
also signed by me. 

And I further certify that Iam not of counsel nor attorney for 
either of the parties to said suit in the above caption mentioned, nor 
in any way interested in the result. 

In testimony whereof I have hereunto set my hand and seal this 
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15th day of J une, in the year of our Lord one thousand eight hun- 
dred and eighty-two, and of the Independence of the United States 


the one hundred and fifth. 
EDWIN G. DAY, 
Special Examiner and Notary Public. 


392 Complainant's Exhibits. 


DEPARTMENT OF THE INTERIOR, 
UNITED StaTES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted John Clark, February 6. 
1877, No. 187,100, for improvement in cheese formers for cider 
presses, 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
seventeenth day of August, one thousand eight hundred and eighty- 
one, and of the Independence of the United States one hundred and 
sixth. | 
[SEAL. ] E. M. MARBLE, 

Commissioner. 
No. 187,100. 


Tue UNITED STATES OF AMERICA. 


To all to whom these presents shall come: 

Whereas John Clark, of Pontiac, Michigan, has presented to the 
Commissioner of Patents a petition praying for the grant of letters 
patent for an alleged new and useful improvement in cheese formers 
for cider presses, a description of which invention is contained in 
the specification, of which a copy is hereunto annexed and made a 
part hereof, and has complied with the various requirements of law 
in such cases made and provided ; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law: 7 

Now, therefore, these letters patent are to grant unto the said John 
Clark, his heirs or assigns, for a term of seventeen years from the 
sixth day of February, one thousand eight hundred and seventy- 
seven, the exclusive right to make, use, and vend the said invention 
throughout the United States and the Territories thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this sixth day of February, in the year of our Lord one thousand 
eight hundred and seventy-seven, and of the Independence of the 
United States of America the one hundred and first. 

[SEAL. ] CHAS. T. GORHAM, 
Acting Secretary of the Interior. 
Countersigned : 
ELLIS SPEAR, 
Commissioner of Patents. 


(Here follows diagram marked page 393.) 
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Unitrep States PATENT OFFICE. 


JOHN CLARK, of Pontiac, Michigan. 


Improvement in Cheese Formers for Cider Presses. 


Specification forming part of Letters Patent No. 187,100, dated Feb- 
ruary 6, 1877; application filed September 11, 1876. 


To all whom it may concern: 

Be it known that I, John Clark, of Pontiac, in the county of Oak- 
land and State of Michigan, have invented an improvement in 
cheese formers for cider presses, of which the following is a specifi- 
cation. 

The object I have in view is, in laying up a “cheese” for the cider- 
press where each layer is folded up in a cloth, to secure uniformity 
of thickness of all the layers in the mass or cheese, and thus secure 
uniform pressure on its entire area, and to avoid all tendency to 
break the pomace frames or racks. To this end it consists in the 
employment of a guide-frame, in combination with extended pomace 
racks, as more fully hereinafter set forth. 

Figure 1 is a perspective view, showing the manner of laying up a 
cheese in a press. Fig. 2 is a cross-section at 2 2. 

In the drawing, A represents the lower frame-work of a cider- 
ress, on which is laid a bed, B. Cis a pomace rack, which may 
ch rigid, as shown, or flexible, as described in letters patent No. 
148,034, issued to me March 3, 1874. On this rack is laid a guide- 
frame, D, whose bottom girts are not spaced far enough apart to ex- 
tend the full length of the rack on which they rest. A cloth, E, large 
enough to envelop the layer is then laid on the rack, inside the frame, 
and opened out to receive the pomace, which is “struck” level with 
the girts of the frame, after which the cloth is folded over the leveled 
pomace and the frame is lifted off. The next and succeeding racks 
are in like manner laid on the first, and filled up, and a follower is 
placed an the upper one, when the cheese is ready to press. Laid 
up in this way, the several layers are uniform in thickness, and the 
cheese, in mass, is level on top and offers a uniform resistance to 
the pressure over its entire area, thus assuring the expression of 
all the juice and precluding all danger of breaking the pomuce 
racks. 

If the bed B be extended, a cheese may be built upon a board 
while one is being pressed, and then be slid under the follower when 
the first one is removed. 

What I claim as my invention is— 3 

The guide-frame D, in combination with an extended pomace- 
rack, and a cloth to inclose a layer of pomace therein, substantially 


as described. | 
JOHN CLARK. 
Witnesses : 
JAMES A. JACOKES. 
GEORGE W. SMITH. 
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(Endorsed :) U.S.C. C., N.D.S.N. Y. The Clark Pomace Holder 

we against William H. Ferguson. Plaintiff’s Exhibit No. 1. 
.M. R. . 


395 DEPARTMENT OF THE INTERIOR, 
UnitTED STaTEs PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted John Clark March 3, 1874, 
No. 148,034, for improvement in wine and cider presses. ' 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
twentieth day of August, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and sixth. 

[SEAr.. ] E. M. MARBLE, 
Commissioner. . 


No. 148,034. 
THe UNITED STATES OF AMERICA. 


To all to whom these presents shall come: 


Whereas John Clark, of Detroit, Michigan, has presented to the 
Commissioner of Patents a petition praying for the grant of letters 
patent for an alleged new and useful improvement in wine and cider 
presses, a description of which invention is contained in the specifi- 
cation, of which a copy is hereunto annexed and inade a part hereof, 
and has complied with the various requirements of law in such cases 
made and provided; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said John 
Clark, his heirs or assigns, for the term of seventeen years from the 
third day of March, one thousand eight hundred and seventy-four, 
the exclusive right to make, use, and vend the said invention through- 
out the United States and the Territories thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this third day of. March, in the year of our Lord one thousand eight 
hundred and seventy-four, and of the Independence of the United 
States of America the ninety-eighth. 


[SEAL. ] B. R. COWAN, 
: Acting Secretary of the Interior. 
Countersigned : 
M. D. LEGGETT, 


Commissioner of Patents. 
(Here follows diagram marked p. 396.) 


WILLIAM H. FERGUSON. 


UnitTeEp STATES PATENT OFFICE. 


JOHN CLARK, of Detroit, Michigan. 
Improvement in Wine and Cider Presses. 


Specification forming part of Letters Patent No. 148,038, dated March 
3, 1874; application filed September 6, 1873. 


To all whom it may concern: 

Be it known that I, John Clark, of Detroit, in the county of Wayne 
and State of Michigan, have invented an improvement in cribs and 
pomace frames for wine and cider presses, of which the following is 
a specification : 

The nature of this invention relates to an improvement in the 
construction of the cribs of wine and cider presses, and to the pom- 
ace frames used in connection therewith, the object being, first, to 
facilitate the placing in and the removal of the “cheese;” secondly, 
to avoid the necessity, when the cheese is partially pressed, of back- 
ing up the follower and putting in of more blocking under it to 
complete the pressing; thirdly, to avoid inequalities in the degree 
of pressure throughout the cheese to break the pomace frames by 
the use of such as will give— toinequalities in the mass; and, fourthly, 
to produce clear and limpid juice by the substitution of flexible 
pomace frames and factory cloths for straw or coarse burlaps, the 
use of which is enabled by the said frames. The invention con- 
sists in the peculiar construction of the crib and flexible pomace 
frames. 

Figure 1 is the perspective view of the crib, with one of the end 
or tellawee sections removed. Fig. 2 isasimilar view, showing one 
of the upper sections of the longer sides removed. Figure 3 is a 
perspective view of a flexible pomace frame extended. 

In the drawing A A represent vertical bars of wood, square in 
section, to which are nailed on the outside the rails B B, near their 
upper and lower ends, forming the sides and ends of the crib, the 

anels being secured by the notched bars C, interlocked at the corners. 

he bars of the end panels are of full length, usually four feet, while 
those of the longer sides are but half that height. A! A’ are the 
‘ bars of the upper half of each longer side of the crib, to all of 

which are ms the rails B B’. These bars rest upon the tops of 
the lower ones, being secured as panels at the bottom by the upper 
set of notched bars C, while their upper ends are secured by the 
upper set of notched bars C’. The middle set of bars C overlap the 
lower ends of the bars of the upper panels, and the upper ends of 
those of the lower panels, so that the three sets of notched bars will 
keep the four sides of the crib in place. A small panel, A?, in the 
upper half of each end panel, is made removable, so that in the de- 
scent of the follower to the top of the crib they may be removed, 
and thus allow the pressing to be completed without being under 
the necessity of backing up the follower and placing blocks under 
it, as has heretofore been the case. The pomace frames are com- 
posed of a series of bars, D, connected by cords a, tacked to them near 
their ends, making them perfectly flexible. 
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As ordinarily constructed, press cribs are four feet deep, and are 
awkward and unhandy to fill with pomace and to remove the cheese. 
By dividing the sides the process is much facilitated and the labor 
lightened. 

In laying up the cheese a flexible frame is first laid in, and on it 
a fine factory or cotton muslin large enough to fold over the layer 
is laid, and on it is spread the pomace to a depth of about five 
inches. The cloth is then folded over the layer, and on it is 
placed another frame and another layer, as before, and so on 
until the crib is filled to the top. By using the fixible frames in 
this manner I am enabled to use fine cloth, instead of straw or coarse 
burlaps, through which to strain the expressed juice, and thus arrest 
the smaller particles of crushed fruit, which discolor and give a bad 
flavor to the cider or wine, and thereby make a clear and bright 
article, much more valuable than that made in the ordinary way. 

What I claim as my invention, and desire to secure by letters 
patent, is— 

1. The slotted press crib, having its longer panels constructed in 
two sections, the whole being secured by the notched bars CCC’, 
substantially as described and shown. 

2. In a seetional press crib, constructed substantially as herein 
described, the removable panels A? in the ends thereof, in the wake 
of the follower, as and for the purpose set forth. 

3. A flexible pomace frame composed of the bars D, connected by 
the cords a, substantially as described and shown. 

JOHN CLARK. 

Witnesses : : 
H. F. EBERTS. 
H.S. SPRAGUE. 


(Endorsed :) U.S. C. C., N. D.S.N. Y. The Clark Pomace Holder 
Company against William H. Ferguson. Plaintiff’s Exhibit No. 2, 
J. M. R. 


398 DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, greeting : 


This is to certify that the annexed are true copies from the re- 
cords of this office of four (4) assignments recorded in the volumes 
as stated on the margin of each copy, respectively, and said records 
have been carefully compared with the originals and are correct 
transcripts thereof. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Oftice to be affixed this twenty- 
first day of October, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and sixth. 

(SEAL. ] E. M. MARBLE. 
Commissioner. 
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Liber H 23, page 410. 


Know all men by these presents that I, Charles G. Hampton, of 
Detroit, Michigan, for a valuable consideration to me duly paid by 
“The Clark Pomace Holder a. a body corporate, located at 
the wv of Syracuse, N. Y., hereby sell, assign, transfer, and set over 
to said company all my right, title, and interest, being the equal, 
‘undivided one-fourth in and to two certain letters patent of the 
United States issued to John Clark, of Pontiac, Michigan, dated and 
numbered, respectively, March 3, 1874, No. 148,034, and February 
6, 1877, No. 187,100. 

a my hand, at Syracuse, N. Y., this 15th day of October, 
8. 


[L. s.] CHARLES G. HAMPTON. 
Witnesses : 
JOHN CLARK. 
M. A. KNAPP. 


Recorded October 18, 1878. Ex’d: H. M. H. 


399 Liber H 23, page 410. 


Know all men by these presents that I, George B. Boomer, of the 
city of Syracuse, N. Y, for a valuable consideration, to me duly paid 
by “The Clark Pomace Holder Company,” a body corporate, located 
at the same place, hereby sell, assign, transfer, and set over to said 
company all my right, title, and interest, being the equal and un- 
divided one-fourth in and to two certain letters patent of the United 
States issued to John Clark, of Pontiac, Michigan, dated and num- 
bered, respectively, March 3, 1874, No. 148,034, and February 6, 
1877, No. 187,100. . 

‘Witness my hand, at Syracuse, N. Y., this 15th day of October, | 


878. 
[L. 8.] GEO. B. BOOMER. 


Witnesses : 
F. W. BARKER. 
M. A. KNAPP. 


Recorded October 18, 1878. Ex’d: H.M. H. E. A. M. 


Liber H 23, page 410. 


Know all men by these presents that I, John Clark, of Pontiac, 
Michigan, for a valuable consideration, to me duly paid by “ The 
Clark Pomace Holder Company,” a body corporate, ached at the 
city of Syracuse, N. Y., hereby sell, assign, transfer, and set over to 
said company all my right, title, and interest, being the equal and un- 
divided one-half — in and to two certain letters patent of the United 
States issued to me, the said John Clark, dated and numbered, re- 
— March 3, 1874, No. 148,034, and February 6, 1877, No. 
187,100. 
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Witness my hand, at Syracuse, N. Y., this 15th day of October, 


1878. 
[L. s.] JOHN CLARK. | 


Witnesses : 
CHARLES G. HAMPTON. 
M. A. KNAPP. 


Recorded October 18, 1878. Ex’d: H.M.H. E. A. M. 


400 Liber J 21, page 180. 


~ Whereas I, John Clark, of Pontiac, in the county of Oakland and 
State of Michigan, did obtain certain letters patent of the United 
States, which letters patent bear date and are numbered, respectively, 
March 3, 1874, No. 140,034, and February 6, 1877, No. 187,100; and 

Whereas Charles G. Hampton, of Detroit,in the county of Wayne 
and State aforesaid, is desirous of acquiring an interest therein ; 
now, therefore— 

Be it known that for and in consideration of the sum of five hun- 
dred dollars to me in hand paid, the receipt whereof is hereby con- 
fessed and acknowledged, I have hereby sold, assigned, and set over 
unto the said Charles G. Hampton, his heirs, administrators, execu- 
tors, or assigns, an undividéd half interest in and to said letters 
patent for, to, and in the entire of the United States and the Terri- 
tories thereto belonging; to have and to hold to his use and behoof, 
and to the use and behoof of his legal representatives, as fully as I 
myself might have held and enjoyed the same had this assignment 
and sale not been made by me. 

Witness my hand the 17th day of February, 1877. 

[u. s.] JOHN CLARK. 


Signed in the presence of— 
THOS. S. SPRAGUE. 
H. F. EBERTS. 


Recorded February 22, 1877. Ex’d: H. M. H. E. A. M. 


(Endorsed:) U. S. S.C. CN. D.S.N. Y. The Clark Pomace 
Holder Company vs. William H. Ferguson. Plaintiff’s Exhibit No. 
3. J.M.R. 


401 DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of an assignment from Charles G. emneiten to George 
B. Boomer, recorded in liber W 22, page 378; and that said annexed 
record has been carefully compared with the original, and is a cor- 
rect transcript thereof. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
twentieth day of August, in the year of our Lord one thousand eight 
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hundred and eighty-one, and of the Independence of the United 
States the one hundred and sixth. 
E. M. MARBLE, 


Commissioner. 
Liber W 22, page 378. 


Know all men by these presents that whereas one John Clark, of 
Pontiac, in the county of Oakland and State of Michigan, did ob- 
tuin certain letters patent of the United States, which letters patent 
bear date and are numbered respectively, March 3, 1874, No. 148,034, 
and February 6, 1877, No. 187,100; and whereas the said John Clark 
did, on the 17th day of February, 1877, assign an undivided one-half 
interest in said letters patent to Charles G. Hampton, of Detroit, in 
the county of Wayne and State of Michigan; and whereas George 
B. Boomer, of Syracuse, in the county of Onondaga, and State of 
New York, is desirous of obtaining an interest therein: 

Now, therefore, be it known that for and in consideration of the 
sum of two hundred and eighty-five dollars to me in hand paid, the 
receipt whereof is hereby confessed and acknowledged, I, the said 

Charles G. Hampton, have sold and assigned, and by these 
402 presents do sell, assign, and set over, unto the said George 

B. Boomer, bis heirs, administrators, and assigns, an undi- 
vided half of the above-described and assigned half interest, the 
same being an undivided one-quarter interest in and to said letters 
patent for, to, and in the entire of the United States and Territories 
thereto belonging ; to have and to hold for his own use and benefit 
and the use, benefit, and behoof of his legal representatives and as- 
signs, as fully as I might myself have held and enjoyed the same 
had this sale and assignment not been by me made. . : 

In witness whereof I have hereunto set my hand and seal this 


tenth day of April, 1877. 
CHARLES G. HAMPTON. 
Signed in presence of— : 
F. O. DAVENPORT. 
W. A. SHAW. 


STATE OF MICHIGAN, 
Wayne County, 


On this 11th day of May, 1877, before me, a notary public in and 
for said county, personally appeared Charles G. Hampton, to me 
known to be the person described in and who executed the foregoing 
instrument of assignment, and duly acknowledged the execution 
thereof to be his free act and deed. 

FRANCIS O. DAVENPORT, 
Notary Public for Wayne County. 


Recorded February 4 1878. Ex’d: H. M. M. M. McK. 


(Endorsed :) U.S. C.C.,N. D.S.N.Y. The Clark Pomace Holder 
Company against William H. Ferguson. Plaintiff’s Exhibit No. 5. 
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403 STATE oF New YORK, \ me 
City of Syracuse, Onondaga County, 


We, the undersigned, John Clark, Charles G. Hampton, George B. 
Boomer, William D. Dunning, and Israel Starks, do hereby certify | 
that we have associated ourselves together for the purpose of form- 
ing and organizing a corporation under the provisions of an act of 
the Legislature of the State of New York, entitled “An act to au- 
thorize the formation of corporations for manufacturing, mining, 


mechanical, or chemical purposes,” passed February 17th, 1848, » 
and the several acts of said Legislature supplemental thereto and ; 
amendatory thereof, and for that purpose do further certify as fol- 7 
lows, viz: j 


First. That the corporate name of said corporation is “The Clark 
Pomace Holder Company.” 

Second. That the objects for which said corporation is formed are : 
the manufacture and sale of “Clark’s pomace holder,” under cer- 
tain letters patent of the United States issued to John Clark, and ; 
dated, respectively, March 3d, 1874, and February 6th, 1877, and the | 
issuing of licenses to other persons for manufacturing and selling 
the same, and the collection of royalties therefor. : 

_ Third. That the amount of the capital stock of said corporation 
is ten thousand dollars, divided into one hundred shares of one 
hundred dollars each. xe 

Fourth. That the term of existence of said corporation is to be ! 


cerns of said corporation is five, and the names of such trustees for 
the first vear are John Clark, Charles G. Hampton, George B. 
Boomer, William D. Dunning, and Israel Starks. _ - 
Sixth. That the names of the town and county in which 
404 the operations of said corporation are to be carried on and 
where its business office will be located are the city of Syra- 
cuse, in the county of Onondaga. 
Witness our hands this 14th day of October, 1878. 
JOHN CLARK. 
CHARLES G. HAMPTON. 
GEO. B. BOOMER. 
WM. D. DUNNING. 
ISRAEL STARKS. | i 


fifty years. ; 
Fifth. That the number of trustees who shall manage the con- i] 


STATE OF NEw a's 

Onondaga County, 

On this 14th day of October, A. D. 1878, before me _ personally ‘ 
appeared John Clark, Charles G. Hampton, George B. Boomer, | 
William D. Dunning, and Israel Starks, to me known to be the per- 
sons described in and who executed the foregoing certificate, and 
they severally before mesigned the said certificate and acknowledged | 


that they executed the same for the purposes therein mentioned. 
F. W. BARKER, 


Notary Public, Onondaga County. 
(Endorsed :) Filed October 15, 1878. 
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STaTE OF New YORK, 88: 


OFFICE OF THE SECRETARY OF STATE. 


I have compared the preceding with the original certificate of 
incorporation of “The Clark Pomace Holder Company,” with 
acknowledgment thereto annexed, filed in this office on the 15th day 
of October, 1878, and do hereby certify the same to be a correct 
transcript therefrom and of the whole of the said original. 

Witness my hand and the seal of office of the secretary of state, 
at the city of Albany, this fifteenth day of October, one thousand 
eight hundred and seventy-eight. 

[SEAL. ] GEO. MOSS. 
Deputy Secretary of State. 
STATE oF NEw eT ; 
Onondaga County, ws 
CLERK’s OFFICE. 
I, Thomas H. Scott, clerk of said county, and of the su- 
405  preme and county courts therein, which are courts of record, 
do hereby certify that I have compared the foregoing cop 
of a certificate of incorporation with the original thereof secmeilall 
now remaining on file in _ this office, and that the same is a correct 
transcript of said original and of the whole thereof, and of the 
endorsements thereon. : 

In witness whereof I have hereunto set my hand and official seal, 
at Syracuse, this 21st day of October, 1878. 

[SEAL. | : THOMAS H. SCOTT, Clerk. 


(Endorsed :) U.S. C.C.,.N.D.S.N. Y. TheClark Pomace Holder 
Company against William H. Ferguson. Plaintiff’s Exhibit No. 8. 
J. M. R. 


406 DEPARTMENT OF THE INTERIOR, 
UniteEpD States Patent OFFICE, 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the let- 
ters patent granted John Clark February 6, 1877, No. 187,100, for 
wpe apne in cheese formers for cider presses. 

n testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this eighteenth 
day of October, in the year of our Lord one thousand eight hundred 
and eighty-one, and of the Independence of the United States the 


one hundred and sixth. 
[SEAL. ] E. M. MARBLE, 
Commissioner. 


Power of Attorney. 


Know all men by these presents that I, John Clark, have ap- 
pointed Thomas S. Sprague, of Detroit, and Geo. W. Dyer & Co. my 
attorney, with full power of substitution and revocation, to prose- 
cute the accompanying application before the Patent Office of the 
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United States; to alter or amend the specifications as may be neces- 
sary, or as he may deem best; to receive any letters patent that may 
be granted me therefor, and to do all other acts that may be neces- 

‘sary in the premises. 

Witness my hand this — day of August, anno Domini, 1876. 

) : JOHN CLARK. 


In the presence of— 
GEORGE W. SMITH. 
JAMES A. JACOKES. 


Application. 
To the Commissioner of Patents: 


Your petitioner respectfully prays that letters patent may be 
granted to him for this improvement described in the accompany- 
Ing application. 

Pontiac, Mich., August, 1876. 

JOHN CLARK. 


Affidavit. 


STATE oF MICHIGAN, i... 
County of Oakland, { ~° 


On this 23d day of August, A. D. 1876, personally appeared be- 
fore me, a justice of the peace in and for said county, the within- 
named John Clark, and made solemn oath that he verily believes 
that he is the first and original inventor of the improvement de- 
scribed in the accompanying application; that he verily believes 
the same was never before known or used prior to his invention 
thereof, and that he is a citizen of the United States. 

SAMUEL E. BEACH, 
Justice of the Peace. 


407 To all whom it may concern : 


Be it known that I, John Clark, of Pontiac, in the county of Oak- 
land and State of Michigan, have invented an improvement in 
cheese formers for cider presses, of which the following is a specifica- 
tion : 

The object I have in view is in laying up a “ cheese” for the cider 
press, where each layer is folded up in a cloth to secure uniformity 
of thickness of all the layers in the mass, or cheese, and thus secure 
uniform pressure on its entire area, and to avoid all tendency to 
break the pomace frames or racks. To this end it consists in the 
‘employmentof a guide-frame, in combination with extended pomace 
racks, as more fally hereinafter set forth. 

Figure 1 is a perspective view, showing the manner of laying up 
a cheese in a press. Figure 2 is a cross-section at zz. In the draw- 
ing, A represents the lower frame-work of a cider press, on which is 
laid the bed, B. Cis a pomace rack, which may be rigid as shown, 
or flexible, as described in letters patent number 148,034, issued to 
me March 3, 1874; on this rack is laid a guide-frame, D, whose bot- 
tom girts are not spaced far enough apart to extend the full length 
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of the rack on which they rest; a cloth, E, large enough to envelop 
the layer is then laid on the rack inside the frame, and opened out 
to receive the pomace, which is “struck” level with the girts of the 
frame, after which the cloth is folded over the leveled pomace, and 
the frame is lifted off; the next and succeeding racks are in like 
manner laid on the first and filled up, and a follower is placed on 
the upper one, when the cheese is ready to press; laid up in this 
way the several layers are uniform in_ thickness, and the cheese, in 
mass, is level on top, and offers a uniform resistance to the pressure 
over its entire area, thus assuring the expression of all the juiceand 
precluding all danger of breaking the pomace-racks. 

If the bed B be extended a cheese may be built up on a board 
while one is being pressed, and then beslid under the follower when 
the first one is removed. 

What I claim as my invention is the guide-frame D, in 
408 combination with an extended pomace-rack and a cloth to 
enclose a layer of pomace therein, substantially as described. 
JOHN CLARK. 
Witnesses: 
JAMES A. JACOKES. 
GEORGE W. SMITH. 


Memorandum of Fee Paid at United States Patent Office. 


Inventor, Jolin Clark. Patent to be issued to . Inven- 
tion, cheese formers for cider presses. Allowed September 14, 776. 
Date of payment, February 2, 77. Fee, twenty dollars. Solicitor, 
Geo. W. Dyer & Co. 


No. 188,100. 1876. 33-38. Schoepf. 


John Clark, of Pontiac, county of Oakland, State of Michigan. 
Cheese formers for cider presses. 


SOE sisi cid cia penne connie September 11, 1876. 
OE heii iii is bine ir win oiecne inlaw aad i 6 " 
RITE iia koi oon sna. 9 ” 
Specification -..--.-.----- eisaasahch: seni . - 
DIE bc cicitbedsdtnmasinwennane < . 
Model EES REE SE ETE DO Se OOS OD 66 66 
COP. GOs Gib id vn iniins ob ods +450 ¥s . 
ERE IS SES SSREEE OR CSIP eat pe eR oO: ee HE EE Ee 
PRE TOU OUI iii Site rininns Cn ke owns 
Additional fee—cash, $20 -..-....-.--.---- Feb’y 2, 1877 


Examined Sept. 14, ’76, A. Schoepf-.--.---------..---- 
Issued Sept. 14, ’76. M.D. Peck --------.--------.-.--- 
Patented 20. 6. FOr woke is oss vik bi oss eeccccuu ce 
Circular Sept. 14, ’76.---.--.- Hee edb Rikni Kis a 


THOMAS S. SPRAGUE, 
Detroit, Mich. 
GEO. W. DYER & CO,, Present. 
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409 1876. 
Contents. 


Application papers. 


SP OO NI? OU 69 NO 


Title. 
Improvement in cheese formers for cider presses. 


Ex’d: H. M. H. E. A. M. 


UniTED States PATENT OFFICE. | 
JOHN CLARK, of Pontiac, Michigan. 
Improvement in Cheese Formers for Cider Presses. 


Specification forming part of Letters Patent No. 187,100, dated Feb- 
ruary 6, 1877; application filed September 11, 1876. 


To all whom it may concern: 


Be it known that I, John Clark, of Pontiac, in the county 
410 of Oakland and State of Michigan, have invented an improve- 
ment in cheese formers for cider presses, of which the follow- 

ing 1s a specification : | 


The object I have in view is in laying up a“ cheese” for the 
cider press, where each layer is folded up in a cloth to secure uni- 
formity of thickness ofall the layersin the mass or cheese, and thus 
secure uniform pressure on its entire area, and to avoid all tendency 
to break the pomace frames or racks. To this end it consists in the 
employment of a guide-frame in combination with extended 
pomace racks, as more fully hereinafter set forth. 

Figure 1 is a perspective view, showing the manner of laying up 
a cheese in a press. 7 

Fig. 2 is a cross-section at 2 z. 
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In the drawing A represents the lower frame-work of a cider 
press, on which is laid a bed, B. C is a pomace rack, which may be 
rigid, as shown, or flexible, as described in letters patent No. 
148,034, issued to me March: 3, 1874. On this rack is laid a guide- 
frame, D, whose bottom girts are nut spaced far enough apart to ex- 
tend the full length of the rack cn which they rest. cloth, E, 
large enough to envelop the layer, is then laid on the rack inside 
the frame and opened out to receive the pomace, which is “ struck ” 
level with the girts of the frame, after which the cloth is folded over 
the level pomace and the frame is lifted off. The next and suc- 
ceeding racks are in like manner laid on the first and filled up, 
and a follower is placed on the upper one when the cheese is ready 
to press. Laid up in this way, the several layers are uniform in 
thickness, and the cheese in mass is level on top and offers a uni- 
form resistance to the pressure over its entire area, thus assuring the 
expression of all the juice and precluding all danger of breaking 
the pomace racks. 

If the bed B be extended, a cheese may be built upon a board 
while one is being pressed and then be slid under the follower when 
the first one is removed. 

What I claim as my invention is— 

The guide-frame D, in combination with an extended pomace 
rack, and a cloth to inclose a layer of pomace therein, substantially 


as described. 
JOHN CLARK. 


Witnesses: 
JAMES A. JACOKES. 
GEORGE W. SMITH. 


(Endorsed :) U.S.C.C., N.D.S.N. Y. The Clark Pomace Holder 
tes ie against William H. Ferguson. Plaintiff’s Exhibit No. 
12. J.M.R. 


411 .  VoOORHEESVILLE, April 25, 1881. 


Mr. G. B. Boomer. 7 

Dear Srr: Yours of the 20th received. As I have a reply from 
Mr. Dunning, of Syracuse, and they seem to favor us, so as to give 
a chance for me to say what I can why we should not pay royalty 
on the pomace holder, I will not ask to have anything published 
that would effect a change in matters until I hear their final answer 
and they sue me. If they think I cannot prove what I have asserted 
very plain to them they will go for me, and then I shall try and de- 
fend myself in every way thatIcan. I like the sound of your letter, 
Although you own stock in it, if it is not straight and square you 
would be the first to wipe itout. I also own stock in a patent bought 
directly from the inventor,and I havesuffered to the amount of $3,000. 
That money had to go when I was first married, and only those who 
have been in like circumstances can imagine what a terrible thing 
it was. I did not dare to think nor ever estimate how much the 
interest would be, but would welcome anything if it would only give 
me rest from the fearful thought. I paid it in six years, then began 

38—58 
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fresh, let the money and the patent go, and learned a lesson that 
will not be forgotten while I live. Now, let those parties fairly be- 
lieve what I say, that we have used these things for years before 
they did or before they gave any notice of it that we could possibly 
know of, and [ think they would give up the idea of collecting from 
us, but they cannot believe it. I suppose a great many say the same 
thing, and they now cannot be fooled with chaff, but I know that if they 
sue me that they will pay the cost dearly in the end. 

I do not want to spend any money in it, and I do not think that 
the company does either. 

I will not have it taken from me unfairly, but if it belongs to them 
I will pay it and no talk back. This is the way we got into the 
present use of the pomace holder: We had a press with a crib just 
like yours, and one without a crib; with the crib we used cloths and 
racks, but one day we tried the cloths and the form in the place of 
straw (did not have any more straw thrashed), but the cloths split 
apart and were torn, so my brother said that there should be some- 
thing to hold them, and the next checse we put one of the slats be- 
tween the layers and we had it; the next one we put two slats side 
by side, as they were too small alone; when these got old I made 
new ones, slats all in one piece, large enough, six inches outside the 
form all round; that day we had the combination. 


Yours truly, 
W. H. FERGUSON. 
Voorheesville, N. Y. 


(Endorsed :) United States circuit court, northern district of New 
York. TheClark Pomace Holder Company ag’t William H. Fergu- 
son. Complainant’s Exhibit No.1. December 12, 1881. E. W. R., 
Sp. examiner and notary. 


412 Howe's Cave, April 25, 1881. 


W. E. Ward, Esq. 

Dear Sir: Your letter Just received. It has been to three differ- 
ent post offices. Can you give me a little time to attend toit? Iam 
so situated at present that it would put me to a great deal of trouble. 
I have not the money at present, but can have it about the first of 
June. I am coming to Albany about that time, and then can better 
attend to it. I had no idea that I should ever have to pay for the 
use of “cloth and racks,” as I have used them from ten to twelve 
years and supposed I was the first user of them; but, of course, I can 
do nothing more than abide by the law. I will call at your office 
about the first week in June. Hoping you can give me until then 


to settle it in, I remain, 
Yours truly, GEORGE CASPER. 
(Endorsed :) United States circuit court, northern district of New 
York. Clark Pomace Holder Company ag’t Ferguson. Complain- 
ant’s Exhibit No. 2. December 13, 1881. E. W. R. Sp. Ex. and 
notary. ) 
(Here follow diagrams marked pages 413, 414.) 
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UNITED STATES CIRCUIT COURT—Norruere 
District OF NEw YORK. 


ge ‘The Clark Pomace Holder Company 


Noa. FO7. agt. Pp L719 
William H. Ferguson. 


DEFENDANT'S EXHIBIT No. 2, OF JANUARY 
12, 1882. E. W. R.. SP. EX. AND NOTARY. 


Prospective view, Clark's Guide Frame (Letters 
Patent No. 187,100, Feb. 6. 1877). in connection 
with racks and cloths. 
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UNITED STATES CIRC 
I 
District or NEw Yeu oT 


The Clark Pomace Holder Company 


No, D074 SH A. #193 


age. 
William H. Ferguson. 
DEFENDANT'S EXHIBIT ac 
IT No. 3, OF JANUA 
12, 1882, E. W. R., sp. EX. AND NOTA RY. 


Prospective view WS Clark’ 
& Guide Frame | 
Patent 187,100, Feb. 6. 1877.) — 
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415 UnitTep States Patent OFFICE. 


CHarLes H. Tuomas, of Milton, New York, assignor to himself and 
Hermon Thomas, of same place. 


Improvement in Cider- Presses. 


Specification forming part of Letters Patent No. 50665, dated Octo- 
ber 24, 1865. 


To all whom it may concern: 


Be it known that I, C. H. Thomas, of Milton, in the county of 
Ulster and State of New York, have invented certain new and use- 
ful improvements in cider-presses; and I do hereby declare that 
the following is a full, clear, and exact description thereof, reference 
being had to the accompanying drawings, and to the letters of refer- 
ence marked thereon, making part of this specification— 

Figure 1 being a side elevation, and Fig. 2 a top plan view, of the 
press with a “cheese” laid up thereon. 

The nature of my invention consists in constructing a press in 
which no frame but the platform is required, and in which the 
screw in pressing is made to pull instead of pushing, as is ordina- 
rily the case. 

To enable others skilled in the art to construct and use my in- 
vention, I will proceed to describe it. 

A represents a platform or frame mounted on.wheels, and having 
a tight flooring thereon to receive and support the pomace or other 
material to be pressed. A circular groove, a, is cut in the upper 
surface of the platform, as shown in Fig. 2, to receive and conduct 
the juice into a vessel, b, which may be located by the side of the 
platform, as shown in the drawings. 

A strong screw, B, is secured to the center of the frame or plat- 
form A, extending down through, and being firmly attached to the 
under side thereof, as shown in Fig. 1. A nut, C, is fitted on the 
screw B, said nut being provided with holes for the insertion of the 
end of a lever or levers for turning the same; or, if desired, the nut 
may be operated by gearing, or in any other suitable manner. This 
constitutes all of my press proper. To use it I commence by first 
providing pieces of coarse sacking, which I cut in a circular form, 
somewhat larger in diameter than the cheese that I intend to make. 
I then cut a slit from the center to the outer edge of these pieces of 
sacking, as shown in Fig. 3, so that it can be placed around the 
screw B, and have the latter in the center thereof. I place the hoop 
shown in Fig. 4 over the screw, then place a piece of the sacking 
therein, leaving its edges hanging over outside of the hoop, and fill 
in the pomace equally all around the screw until the hoop is nearly 
full. I then turn the outer edges of the sacking over in on top of 
the pomace, and, laying another piece of sacking thereon and rais- 
ing the hoop, proceed as before, and so continue until the cheese is 
completed. I then place the planks D D’ on the cheese, with suit- 
able blocks, and screw down the nut C. 

It will be observed that by this arrangement I dispense with the 
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‘heavy and expensive frame usually made use of in cider-presses, 
and thet consequently there is no necessity for removing and replac- 
ing the lever every time a half-turn or less is given to the screw, as 
is ordinarily the case, there being no frame to prevent the person or 
horse, in case one is used, from traveling round in a continuous 
circle: By making the cheese round I avoid the corners which 
occur when made square in the usual manner, and, as all portions 
of the periphery of the cheese are equidistant from the screw, it fol- 
lows that all portions will ke p equally. 

Another advantage is tla, as the platform and planks at the to 
will naturally yield somewhat as the pressure is applied, they will 
be brought nearest together at the center, where the screw bears 
upon them, and thus, as the pressure is applied at the center of the 
cheese first, the juice will be driven from the center outward, thus 
securing a thorough expulsion of the juice. - 

By using the sacking I get rid of the use of straw, and thereby 
keep a great amount of chaff, dust, and dirt from becoming mixed 
with the juice; but the great advantage of my press is that, by 
ap tying the pressure-in the manner shown, the screw is made to 
pull or draw, instead of pushing, and thus I avoid all tendency of 
the screw to buckle or bend, and also prevent the cheese from set- 
tling over to one side. It is obvious that where the pressure is 
app ied in this manner the screw will stand a much greater amount 
of strain than where it is made to press by pushing. 

By mounting the. press on car-wheels, as shown, it can be easily 
run on a temporary railway of wood or iron, and thus moved to the 
grinding-vat when the cheese is to be made up, and as readily 

moved to a tank into which it is desired to have the juice flow. 
416 So, also, when the pomace is to be thrown out, the press can 

be run to the door, and the refuse be thrown out at once, thus 
saving the time and labor of carrying it out by hand. 

I usually strain the juice through flannel placed within the sack- 
~—— thus render it very clean and pure. 

aving thus fully described my invention, what I claim is— 

1. A cider-press consisting of the platform A, mounied on wheels 
and provided with the stationary screw B and nut C, arranged and 
operating as and for the purpose set forth. : 

2. In combination with a press, constructed as described, the use 
of the sacking, as and for the purpose set forth. 

CHAS. H. THOMAS. 
Witnesses : 
W. C. DODGE. 
J. F. CALLAN. 


(Endorsed:) U. S. C. C., N. D. of N. Y. The Clark Pomace 
Holder Company vs. William H. Ferguson. In Equity. Defend- 
ant’s Exhibit No. 1, of April 28th, 1882. E. W. R.,Sp. Ex. & notary. 


(Here follows diagram marked p. 417.) 
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WILLIAM H. FERGUSON. 


UnitepD STATES PATENT OFFICE. 
JONATHAN Ho.psrook, of Sherburne, Massachusetts. 


Improvement in Cider-presses. 


Specification forming part of Letters Patent No. 117,075, dated July 
i 18, 1871. 


To all whom it may concern: 


Be it known that I, Jonathan Holbrook, of Sherburne, of the county 
of Middlesex and State of Massachusetts, have invented a new and 
useful improvement in presses for expelling the Juice from apples 
and other fruits; and do hereby declare the same to be fully de- 
scribed in the following specification and represented in the accom- 
panying drawing, of which— 

Figure 1 is a front elevation, Fig. 2 a longitudinal section, and 
Fig. 3 a transverse section of my improved press. Fig. 4 is an end 
elevation of it. 

In such drawing A denotes the bed of the press, provided with 
two posts, B B, and a cross-bar, C, the latter being extended from the 
upper part of one post to that of the other and fixed to both, as 
shown. Furthermore, the bed has a ledge, a, projecting from its 
upper surface and carried around parallel with the sides and ends of 
the bed, so as to form, with the bed, a shallow receiver or trough, 
out of which there is led an educt, 6, such educt being made to open 
out of a series of grooves, c c, made across the upper surface of the 
bed. Resting on the bed, and within the receiver formed by the 
ledges, and against such ledges, are four series of vertical slats, d, 
each series being fastened to a series of horizontal timbers or bars, 
eee. The barse at the ends of the press are arranged at right 
angles with those of the sides, and are scarped or locked upon them 
or fastened to them, so as to form, with the base, a receptacle for 
holding the matter to be pressed. One side of the receptacle should 
be applied so as to be capable of being removed from the rest. The 
upright bars and their horizontal bars of each series constitute a 
frame, there being to the top bar of each frame a cap-bar, f, provided 
with screws, g g, which go through it near the ends and screw into 
the top bar, the same serving to hold in place a cloth, h, there being 
one of such cloths arranged against the inner side of each frame, the 
whole being as shown. With the press-receiver so made there is to 
be employed a series of lattice-work partitions, G G, each being com- 
posed of two series of slats, h 7, those of such series being arranged 
parallel and at short distances apart and at right angles to the other 
series, they being riveted or otherwise secured together. These divis- 
ional partitions are to be of a size to fit within the receiver, and, 
when used, there is to be one or more layers of cloth, k, placed on 
the top of each of them. Arranged within the receiver is a cross-bar, 
D, from which two screws, E E, project upward, in manner as shown, 
and screw through the hubs of two large worm-gears, F F, arranged 
just beneath the bar C, and supported on a rest-plate, H, fastened 
thereto, and arranged as represented. These worm-gears mutually 
engage with a screw or worm, H, arranged between them and fixed 
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on a shaft, I, arranged in hangers, K K, extended down from oppo- 
site edges of the bar C. The threads of the screws are to be srevtra 
in opposite directions, as shown, and the screws extend up through 
the bar C without being screwed into it. On revolving the shaft I 
both of the worm-gears will be simultaneously revolved, so as to 
either raise or depress the screws and their connecting bottom bar. 
I would observe that the hub of each worm-gear is socketed or cham- 
bered from its lower end upward, as shown at J, to receive a cylinder 
or block, m, in which the female screw n is cut to operate with the 
male screw E, the block m being held in place and from revolving 
in the hub by two screws, o o, screwed partly into the hub and partly 
into the block. This construction of each of the worm-gears and 
combination with it of the separate nut is very advantageous, as such 
admits of the ready removal of the nut when worn and the substitu- 
tion of another or fresh one. 

In using the said press boards or planks are to be laid on the top 
of the mass to be pressed, and crosswise underneath the bar D. In 
charging the press with apples or fruit there are to be alternate layers 
of such and the partitions GG. After the pile may have been com- 
pleted and the 9 plank may have been duly arranged, the shaft of 
the pressing machinery may be put in revolution in a manner to 


cause the screws E E to descend and force the bar D down upon the 
_ in consequence of which the fruit will be crushed and the juice 
e expressed through the filtering cloths or shams, and will run in 


various directions through the channels of the partitions and out 

through the lateral or vertical filters or straining-cloths, and from 

thence down through the channels between the vertical side bars, 

and thence into the shallow receiver or trough of the base, and 

finally escape through the educt thereof. 

419 The construction of the press-box enables it to be readily 
_ taken apart at any time for being cleaned, in order to prevent 

the formation of mold or must. 

This press has beenfound to be remarkably efficient in expressing 
the juice of apples for the conversion of such into cider or vinegar, 
it being ejected in strained state, fit for being at once put into casks. 

I make no claim to the combination and arrangement of the bar 
D, the two screws E E, the nuts, the worm-gears, and the worm and 
its shaft; nor doI claim thenutsand gearsasconstructed and applied, 
as set forth. 

I claim as my invention— 

The arrangement of the base A, ledge a, educt 5, slats d d, hori- 
zontal bars e e, cap-bar f, and straining-cloths h h, all substantially 


as and for the purpose as set forth. 
JONATHAN HOLBROOK. 


Witnesses: 
R. H. EDDY. 
J. R. SNOW. 


(Endorsed:) U.S. C. C., N. dist. of New York. The Clark Pomace 
Holder Company vs. William H. Ferguson. Defendani’s Exhibit 
No. 2, of April 28th, 1882. E. W. R., Sp. Ex. & notary. 


(Here follows diagram marked p. 420.) 
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421 UNITED STATES PATENT OFFICE. 


JoHN Sunn, of Leverington, Philadelphia, Pennsylvania, assignor 
to himself and George S. Rhodes. 


Letters Patent No. 63951, dated April 16, 1867. 
Improvement in Press Boards for an Oil Press. 


The schedule referred to in these letters patent and making part of 
the same. 


To all whom it may concern: 


Be it known that I, John Shinn, of Leverington, in the Twenty- 
first ward of the city of Philadelphia and the State of Pennsylvania, 
have invented a new and useful improvement in press boards for an 
oil press, and I do hereby declare that the following is a full, clear, 
and exact description thereof, reference being made to the accom- 
panying drawings and the letters of reference marked thereon. 

The nature of my invéntion consists in constructing press*boards 
for oil presses, of wood or metal, with a series of grooves running 
longitudinally across the board or plate, and covering these grooves 
with a wire screen, the object of which is to expedite the flow of oil 
In pressing. | 

To enable others skilled in the arts to make and operate my im- 
provement I will now describe its construction and operation by 
reference to the drawings: : 

D is a top view of one of the boards, when made of wood. C is a 
sectional edge view of thesame. The body of the board can be made 
of soft wood (white or yellow pine). The strips abc should be made 
of hard wood (maple or beech), and should be about three-eighthis 
of an inch square, and must be nailed across the board parallel to 
each other, about three-eighths of an inch apart. The under part 
of the board should be perfectly smooth. When the plates are made 
of iron they should be constructed as follows: B represents a sec- 
tional edge view of the plate, which is of the usual thickness. Across 
this plate are iron rods parallel to each other, about three-eighths of 
an inch apart, and riveted to the plate at each end. These rods 
should be about three-eighths of an inch in diameter. A represents 
one of the rods, filed flat at each end in order that the hole may be 
drilled or punched more readily, it being also easier to rivet, the flat 
part being the top. E represents the wire screen. It should be 
woven of No. 18 iren wire, and five meshes to the inch, and not 
quite so large a surface as the wooden or iron plate. 

The operation is as follows: The lard or other substance to be 
pressed is put into bags in the usual way, the wire screen is placed 
upon the strips or rods, and the bags containing the Jard are then 
placed on the screen ; then another board is placed upon the top of 
the bag with the grooves upward ; a screen is then placed upon it, 
and then a bag, as before described, and so on until the press is full. 
Then the pressure is applied, and the wire screen will prevent the 
bags holding the lard or blubber from swelling into and choking up 


304 THE CLARK POMACE HOLDER COMPANY VS. 


the grooves. By means of the screen there is a more rapid flow of 
oil with less pressure. 

Modifications nay be made in my improvement, such as radiat- 
ing the grooves from the center, thereby causing a flow of oil from 
all sides of the plate. 


Claim. 
I claim a press board or plate formed with grooves running par- 


allel or otherwise, in combination with a wire screen, as described, 
for the purpose set forth. 
JOHN SHINN. 


Witnesses : 
EDW. HA VERSTICH. 
A. P. DOUGLASS. 


(Endorsed :) U.S. C.C.,N. D. N. Y. The Clark Pomace Holder 
Company vs. William H. Ferguson. Def’t’s Exhibit No.1, of June 
15, 1882. E.G. D., Sp. Ex. & notary. 


Esa 


422 Stipulation as to Return & Exhibits. 
Supreme Court of the United States. 


THE CLARK PoMACE HoLpDER Company, Appellant, 
against 
WILLIAM H. Fercuson, Appellee, 


It is hereby stipulated and ageed that the exhibits and proofs put _,« 4 | 
in evidence in the above action in the circuit court of the United @j am 
States for the nothern district of New York by the complainant and ~ 74g 


defendant be sent on to the Supreme Court in the appeal taken here-- 
in, and that the same be returned to the clerk of said circuit court 
after the final determination of said appeal. : 

And it is further stipulated that the clerk of said circuit court pre- 
pare the return record to the Supreme Court from the printed records 
of the complainant and of the defendant used upon the final hear- 
ing in said circuit court. 

Dated Albany, August 21st, 1883. 

WALTER E. WARD, 
Solicitor for Complainant. 
WM. H. KING, 
Defendant’s Solicitor. 


(Endorsed :) 3211. Supreme Court United States. The Clark Po- 
mace Holder Company vs. William H. Ferguson. Stipulation. Filed 
_ Aug. 28, 1883. 


423 Order. 


Ata special term of thecircuitcourt of the United States of America 
for the northern district of New York, in the second circuit, held at 
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the court-house in Utica, on the 3d day of September, in the year of 
our Lord one thousand eight hundred and eighty-three. 
Present: The Honorable Alfred C. Coxe, judge. 


THE CLARK Pomace HoLpER CoMPANY 
vB. 
WILLIAM H. FERGuson. 


On reading and filing the foregoing stipulation, signed by the 
solicitors for the respective parties hereto, and on motion of Walter 
E. Ward, solicitor for the complainant— 

It is ordered that the clerk of this court be, and he is hereby, au- 
thorized to transmit to the clerk of the Supreme Court of the United 
States, with the return herein, the following original exhibits and 
models: Complainant’s exhibits of October 28th, numbered from 12 
to 19 inclusive; number 20 of December 20th; No. 1 of May 30th; 
also models numbered 9, 10, and 11,and Defendant’s Exhibits num- 
bered 1, 2, & 3; number 1 of January 12th; number 1 of May 30th; 


also models A, B, C, D, and E, and numbered 1, 2, 3, and 4. - 
ALFRED C. COXE. 


(Endorsed:) 3211. U. S. circuit court, nothern district of New 
York. Clark Pomace Holder Company vs. Wm. H. Ferguson. 
Order to transmit exhibits and models to Supreme Court. Filed 


Sep. 3, 1883. 
424 Petition on Appeal. 
Supreme Court of the United States. 


THE CLARK PomMAcE HoLpER Company, Appellant, 
against 
Witu1am H. Fercuson, Appellee. 


To the Honorable the Supreme Court of the United States: 


. The appeal of the Clark Pomace Holder Company, the above- 
named complainant and appellant, respectfully showeth : 

That upon the 1st day of June, 1881, the above-named complain- 
ant filed its bill in the circuit court of the United States for the 
northern district of New York against the above-named defendant 
and appellee for the infringement by said defendant of complain- 
ant’s letters patent of the United States No. 187,100, dated February 
6th, 1877, for an improvement in cheese formers for cider presses, 
showing the issuing of said letters patent on that day to one John 
Clark and the assignment thereof to complainant and the infringe- 
ment thereof by the said defendant, and praying that the said de- 
fendant be restrained and enjoined from such infringement and be 
compelled to account for and pay to the complainant the gains 

and profits received by the defendant from such infringe- 
425 ment and the damages sustained by the complainant there- 
from ; to which bill the said defendant made answer, filed 
oe Ist, 1881, denying that the complainant was the first and 


PAI srt me . 


oe none 
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original inventor of the improvement claimed in said patent and 
averring, among other things, that the said improvement was well 
known and in public use in the United States before the complain- 
ant invented the same, and the complainant filed his replication to 


said answer August 12th, 1881, and both parties took proof in said _ 


suit, and the said suit was brought on for final hearing before the 
said circuit court on the 22d day of May, 1883, upon the pleadings 
and proofs therein; whereupon the said court, on such hearing, de- 
cided that said improvement was not patentable, and decreed that 
said bill be dismissed, with costs to the defendant. : 

That on the 17th day of July, 1883, a final decree was made and 
pronounced in the cause, wherein it was, in substance, adjudged and 
decreed that the said bill of complaint be dismissed, with costs to 
the defendant to be taxed. 

Wherefore this appellant appeals from the whole of said decree 
of said circuit court of the United States and respectfully prays that 
the decree of the said circuit court and the bill, answer, pleadings, 
depositions, evidence, and proceedings in the said cause may be 
sent to the Supreme Court of the United States without delay, and 
the said Supreme Court will proceed to hear the said cause anew, 
and that the said decree of the circuit court and every part thereof 

may be reversed and a decree made sustaining the said patent 


. 426 and granting the relief prayed far in said bill, with costs, or 


such other decree as to the said Supreme Court shall seem 
just. 
Dated Syracuse, August Ist, 1883. : 
THE CLARK POMACE HOLDER COMPANY, 
By WILLIAM D. DUNNING, Its Secretary and Treasurer. 


STaTE OF NEw York, City and County of Albany : 


Walter E. Ward, being duly sworn, says that he is solicitor for the 
complainant in the within cause ; that on the 23rd day of August, 1883, 
at the city of Albany, he served the petition of appeal upon William 
H. King, Esq., solicitor for defendant and appellee, by delivering to 
and leaving with him a copy of the same; and thaton the 27th day 
of August, 1883, he likewise delivered to and left with William H. 
Ferguson, defendant end appellee, a copy of the same at 61 Quay 
street, in the city of Albany, New York. — 

| WALTER E. WARD. 


Sworn to before me this 27th day of August, 1883. 
H. E. STERN, 
Comm’r of Deeds, Albany, N. Y. 


(Endorsed :) 3211. Supreme Court United States. The Clark 
Pomace Holder Company, appellant, vs. William H. Ferguson, ap- 
pellee, d’f’t. Petition on appeal. Allowed. Alfred C. Coxe, judge. 
Aug. 21st, 1883. Filed Aug. 28, 1883. . 
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427 Bond on Appeal. 
Supreme Court of the United States. 


THE CLARK PomMaceE HoLpER CoMPANY 
against 
WILLIAM H. FERGUSON. 


Know all men by these presents that we, William D. Dunning 
and Rufus E. Boschert, are held aad firmly bound unto William 
H. Ferguson, Voorheesville, Albany county, State of New York, in © 
the sum of five hundred and fifteen and 7%, dollars, lawful money 
of the United States of America, to be paid to the said William H. 
Ferguson, his executors, administrators, or assigns; for which pay- 
ment, well and truly to be made, we bind ourselves, our heirs, ex- 
ecutors, and administrators, jointly and severally, firmly by these 
presents. ; | 

Sealed with our seals, dated the 18th day of August, one thousand 
eight hundred and eighty-three. 

Whereas the above-named The Clark Pomace Holder Company 
hath taken an appeal to the Supreme’Court of the United States to 
reverse the decree rendered in the above-entitled action by the cir- 
cuit court of the United States for the northern district of New York, 
entered on the 17th day of July, 1883: 

Now, therefore, the condition of this obligation is such 

428 that if the above-named The Clark Pomace Holder Com- 
pany shall prosecute its said appeal to effect and answer all 

costs and damages if it shall fail to make good its plea, then this obli- 


gation shall be void. 
WM. D. DUNNING. L. S. 
RUFUS E. BOSCHERT. |[L. s. 


Sealed and delivered in presence of— 
EDWIN NOTTINGHAM. 


UnITED STATEs OF AMERICA, 
Northern District of New York, _ 

William D. Dunning and Rufus E. Boschert, being severally duly 
sworn, depose and say, and each for himself saith, that he is a resi- 
dent of the northern district of the State of New York; that he is 
worth the sum of one thousand and 75 dollars over and above all 
his just debts and liabilities. 

W. D. DUNNING. 


RUFUS E. BOSCHERT. 


Sworn to before me this 18th day of August, 1883. _ 
E. NOTTINGHAM, 


Notary Public, Onondaga Co., N. Y. 


(Endorsed :) Eq. 3211. Supreme Court United States. The Clark 

Pomace Holder Company, appellant, vs. William H. Ferguson, ap- 
llee. Bond on appeal and justification. Approved. Alfred C. 
xe, judge. Aug. 2Ist, 1883. Filed Aug. 21, 1883. 
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308 THE CLARK POMACE HOLDER COMPANY VS. 
429 Citation. 


By the Honorable Alfred C. Coxe, one of the judges of the circuit 
court of the United States for the northern district of New 


York. 


To William H. Ferguson: 


Whereas The Clark Pomace Holder Company has er, | appealed 
to the Supreme Court of the United States from a decree lately ren- 
dered in the circuit court of the United States for the northern dis- 
trict of New York, made in favor ‘of you, the said William H. Fer- 
guson, and has filed the security required by law, you are therefore 
hereby cited to appear before the said Supreme Court, at the city of 
Washington, on the second Monday in October, 1883, to do and re- 
ceive what may appertain to justice to be done in the premises. 
Given under my hand, at the city of Utica, in the northern dis- | 
trict of New York, in the second circuit, the 21st day of August, 


1833. 
| ALFRED C. COXE. 


430 STaTE OF NEw YORK, \ ; 
City and County of Albany, § ~° 


Walter E. Ward, being duly sworn, says he is solicitor for com- 
plainant in the within-entitled action; that on the 23rd day of Au- 
gust, 1883, he served the within citation upon William H. King, 
solicitor and counsel for defendant, by delivering to and leaving 
with him a copy of the same, at his office, No. 31 North Pearl street, 
Albany, N. Y., and at the same time delivering to him a c&py of the 
bond filed on this appeal; and deponent farther says that in like 
manner, on the 27th day of August, 1883, at 61 Quay street, Albany, 
New York, he served the within citation upon the defendant & 
appellee, William H. Ferguson, by delivering to & leaving with 
him a copy of the within citation and at the same time showin 
him the original, with the signature of Alfred C. Coxe, judge, af- 
fixed thereto, and also delivering to and leaving with him a copy 


of the bond filed on this appeal. : 
WALTER E. WARD. 


Sworn to before me this 27th day of August, 1883. 
: H. E. STERN, 
Comm’r of Deeds, Albany, N. Y. 


[Endorsed :] Supreme Court United States. The Clark Pomace 
Holder Company ag’st William H. Ferguson. Citation. 


431 Uwnitep STATEs oF AMERICA, 
Northern District of New York, f *° 


I, William S. Doolittle, clerk of the circuit court of the United 
States of America for the northern district of New York, in the sec- 
ond circuit, do hereby certify that the foregoing pages, numbered 
from 1 to 430 inclusive, contain a true and complete transcript of 
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WILLIAM H. FERGUSON. ee 809 


the record and proceedings, testimony and exhibits had in said court, 
in the case of The Clark Pomace Holder pee pee vs. William H. 
Ferguson as the same remain of record and on file in said office 
(excepting such models and exhibits the originals of which are trans- 
mn in accordance with the stipulation and order hereinbefore set 
out). | 
In testimony whereof I have caused the seal of said court to be 
hereunto affixed, at the city of Utica, in the northern district of New 
York, in the second circuit, this 6th day of September, in the year 
of our Lord one thousand eight hundred and eighty-three, and of 
the Independence of the United States the one hundred and eighth. 


[Seal of the U. S. Circuit Court, Northern District N. Y.] 
:  W.S8. DOOLITTLE, Clerk. 


Endorsed on cover: N. New York C.C.U.S. No. 58. : The Clark 
Pomace Holder Company, Appellant, vs. William H. Ferguson. 
Filed 25th September, 1883. 
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ant be restrained and enjoined from such infringe- 
ment, and be decreed to account for and pay to the 
complainant the gains and profits received by the 
defendant from such infringement, and the damages 
sustained by the complainant therefrom. 

The defendant's answer, which is found on pages 
7 to 11 of the record, denies all the material allega- 
tions of the complaint, and alleges that the inven- 


tion was abandoned by said Clark, and was in - 


public use in the United States for more than two 
years prior to the date of the application for the 
patent. 

The cause was brought to a final hearing before the 
Hon. Alfred C. Coxe, District Judge sitting in Cir- 
cuit, who rendered a decision in favor of the defend- 
ant, which decision is found on pages 14 to 18 of 
the record, whereupon a decree was entered dismiss- 
ing said complaint (see record, page 13), from which 
decree complainant has appealed to this court. The 
appellant alleges, as an assignment of errors, that 
the learned judge who heard the cause, erred in the 
following particulars: 

First, in deciding that the combination claimed 
in said patent was simply an aggregation of parts, 
and not a patentable combination. 

SECOND, in deciding that said patent was void for 
want of invention. 

THIRD, in deciding that the invention described 
and claimed in the patent had been in public use for 
more than two years prior to the date of the appli- 
cation for said patent. 

FouRTH, in directing a decree for the defendant 
instead of for the complainant. 

In order to properly understand these objections, 
let us first examine the patent itself, and the inven- 
tion therein claimed, in the light of the prior state 
of the art. 
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The Clark Patent, No. 187,100. 


A certified copy of the letters patent is shown in 
full on pages 284 to 286 of the record. 

The patentee, in his specifications, says: ‘‘ The 
‘* object I have in view is in laying up a cheese for 
‘* the cider press, where each layer is folded up ina 
‘* cloth, to secure uniformity of thickness of all the 
‘‘ layers in the mass or cheese, and thus secure 
‘‘ uniform pressure on its entire area, and to avoid 
‘‘all tendency to break the pomace-frames or 
‘‘ racks. .To this end it consists in the employment 
‘‘ of a guide-frame, in combination with extended 
‘* pomace-racks, as more fully herinafter set forth.’’ 

The claim of the patent is in the following words: 
‘* What I claim for my invention is, 

‘‘The guide-frame, D, in combination with an 
‘extended pomace-rack, and a cloth to enclose 
‘‘a layer of pomace therein, substantially as de-— 
‘* scribed.”’ 

The invention consists of a pomace holder or 
device used in the manufacture of cider to enable the 
operator to lay up the apple pomace in proper form, 
and retain the same in position while the juice is 
being pressed out. 

The machine itself is shown by the model, Com- 
plainant’s Exhibit No. 9, and by the following 


illustrations: 


THE CLARK GUIDE-FRAME. 


THE CLARK EXTENDED POMACE-RACK. 


a, 
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The invention consists of the three elements in com- 
bination: | 

First, the guide-frame. 

SECOND, the extended pomace-rack. 

THIRD, a cloth to envelope a layer of pomace. 

The ‘‘ guide-frame,’’ or ‘‘form”’ (as it is often 
called) is made of four short boards, nailed together 
at the ends, to form an open box, having strips of 
boards or cleats attached to guide against the posts 
or some parts of the press to keep the guide-frame 
in each successive layer exactly over where it was 
in the previous layer. 

The ‘‘extended pomace-racks’’ are made by 
fastening a series of small slats together, so as to 
leave spaces between them, the whole forming an 
area greater than the bottom of the guide- frame. 

Any suitable cloths large enough to envelope a 
layer of pomace are used with the guide-frame and 
extended pomace-racks. 

‘In the manufacture of cider, the apples are first 
ground to a fine pulp called ‘‘ pomace.”’ This pom- 
ace is then ‘“‘laid up”’ in “‘ layers”’ ina mass or bulk 
called a ‘‘cheese,’’ and subjected to pressure to 
squeeze out the juice or ‘‘cider.’’ A good apple is 
about four-fifths part juice. Therefore, much of the 
pomice is liquid or semi-liquid, and a cheese of 
apple pomace is pressed down to about one-third of 
its original height. 

The ‘‘ Clark cheese-former,”’ or ‘‘ pomace-holder,”’ 
as it has always been called, the invention under 
discussion, is for the purpose of enabling the 
operator to “lay up” this ‘‘pomace”’ into a 
‘‘cheese,’’ in order that the juice may be pressed 
out. 

The invention is used as follows: 

Ist. Laying down an extended pomace-rack. 2nd. 
Placing upon the extended pomace-rack the guide- 
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frame, so that the sides of the frame do not extend 
to the edges of the rack on either side; and, also, so 
that the guiding boards, or cleats, fit against the 
posts to keep the guide-frame in proper position. 
3rd. By placing in the guide-frame the cloth spread 
out to receive the pomace. 4th. Placing the pom- 
ace on the cloth inside the frame, filling the frame 
with pomace even full. Sth. Folding the edges of 
the cloth over the top of the pomace, thereby en- 
closing the layer of pomace in the cloth. 6th. Lift- 
ing up the frame off the rack, leaving the layer cf 
pomace thereon. 7th. Laying another extended 
pomace-rack on the layer already formed. 8th. 
Placing the guide-frame on this second rack. 
9th. Spreading another cloth over the guide-frame 
as before, filling it with pomace. and so continuing, 
thereby building up a ** cheese” of as many layers 
as desirable. 

The specifications go on to say: 

‘* Laid up in this way, the several layers are uni- 
‘* form in thickness, and the cheese, In| mass, 1s 
‘Jevel on top, and offers a uniform: resistance to 
‘* the pressure over its entire area, thus insuring the 
‘fexpression of all the juiee, and precinding all 
‘* danger of breaking the pomace-racks.”” 

As is readily seen by the following illustration, 
showing a cheese before it is pressed down and one 
wfter the pressing is mostly completed: 
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10 
The State of the Art. 


As disclosed by the evidence in the case, the only 
way known for many years of laying up cheeses of 
apple pomace was with straw and a form, or hoop.. 
This form was not unlike the ‘‘ guide-frame”’ of the 
Clark patent, made by nailing four short boards, 
about four feet long and six inches high, together 
at the ends in the form of a box, and often called a 
‘*frame,’’ and, although square, sometimes called a 
‘*hoop’’ (see pages 213, and 221-222). The only differ- 
ence of construction of the Clark guide-frame over the 
old style of form is that the Clark guide-frame has 
cleats or guide-boards upon it to guide it along the 
posts of the press, as the cheese is built up, while the 
old form had no guiding device of any kind. This form 
was laid upon the platform and long rye straw spread 
over the entire area of the form with the ends of the 
straw extending beyond the sides of theform. Then 


- the pomace was placed inside the form, the form 


being filled even full of pomace and the ends of the 
straw doubled over and made fast in the pomace. 
The form was then raised up, the pomace being held 
in place by the straw. and four sticks laid across the 
corners of the layer thus formed to support the form 
which was placed thereon, and straw again spread 
over and the form filled with pomace as before. In 
this way a ‘‘cheese’’ of as many ‘‘layers’’ of pomace 
as desirable was made and the whole subjected to 
pressure (see record, page 161, and Cider Maker’s 
Manual, page 46). The object of using straw was to 
hold the mass together while being pressed, and also 
to serve as a means of exit for the cider. 

But this proved a very slow, unclean and expen- 
sive way of making cider. There being no guiding 
divices on the frame or form, the cheeses would be 
apt to be out of plumb, and so could not be success- 
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fully pressed unless very skillful workmen built 
them. This method was altogether unsatisfactory. 


CLOTHS. 


The first record we have of cloths being used in 
in the manufacture of cider is in the patent of 
Charles H. Thomas, No. 50,665, dated Oct. 24, 1865 
(page 299 of record). Thomas, in this patent, de- 
scribes a device for laying up cheese with cloths 
whereby he enveloped each layer of the cheese in 
cloths, and, as he says in his specification, ‘‘ gets 
rid of the use of straw, and thereby keeps a great. 
amount of chaff, dust. and dirt from becoming mixed 
in the juice.”’ 

About this time it was attempted to use cloths in 
various ways in making cider in the place of straw 
with the ‘‘ hoop”’ or ‘‘form,’’ as above described. 

But pomace cheeses laid up with cloths and with 
nothing else between the layers never proved success- 
ful. There were two disadvantages in this use of 
the cloths. First, the layers being pressed tight. 
down one upon the other left no conduit or space for 
the cider to run out from the middle of the cheeses, 
and it would be found that after the pressure was 
removed that much of the cider would remain in the 
center of the cheeses. Second, the cloths would 
burst under heavy pressure, so as to be practically 
useless. For one or both of these reasons almost 
every one who used cloths went back again to straw, 
or commenced to use some of the various styles of 
cribs which began about this time to be introduced 
into use. 

THE CRIB SYSTEM. 

At about the same time with the introduction of the 
use of cloths in making cider, various styles of cribs 
began to be used. One of the first of these was the 
‘‘ Log House’ Crib. 


LOG HOUSE CRIB. 


This was made of scantling, or small plank, about 
two inches thick by four inches wide, and about five 
feet long, notched at the ends so as to lock at the 
corners, as shown in the cut. The crib was laid up 
in this way four or five feet high, as desired. 


Then came the ‘‘ Slat Crib.’’ 


SLAT CRIB. 


This was also called the ‘‘ Picket Crib.’’ It con- 
sisted of upright slats, or pickets, about one and a 
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half inches square placed one-quarter of an inch apart, 
forming the four sides of a crib supported by heavy 
rails being locked together at the corners. The 
cheeses were laid up in these cribs by first hanging 
cloths around the inside of the crib, extending down 
upon the platform, and then spreading a cloth on 
the bottom of the platform and placing a layer of pom- 
ace some five or six inches deep upon this cloth, 
then spreading a cloth over this layer and more 
pomace on that cloth, and so on, putting alternate 
layers of pomace and cloths until the cheese was 
built up to the desired height. But these cribs 
were all defective, for the reasgn the juice could not 
be pressed out from the center of the cheeses. 
There was need of some device by which the cider | 
could be extracted from the center of the cheese. 
Many cider makers went back to straw, but that 
was uncleanly, and, as straw became valuable, was 
very expensive. 

In 1869 we have the first record of racks being 
used between the layers of the cheese for artificial 
channels to drain the cider from the center. This 
method was first conceived by J. 8S. Buell, in 1868, 
and described by him in his book entitled the 
‘*Cider Makers’ Manual,’’ at pages 47 to 49. 
These racks were called by Buell ‘‘ pomace-frames,”’ 
and were made of laths, or the like, nailed across 
each other at right angles, like lattice work, and 
made the size of the inside of the crib. The method 
of using these racks is described by Buell as follows 
(page 48 of the ‘‘ Cider Makers’ Manual): 

‘“‘These frames are designated and known as 
‘* “nomace-frames,’ and are used in laying up a 
‘* cheese as follows: First, place upon the platform 
‘‘of the press one of these frames, seeing that it 
‘* covers the entire inner surface of the crib. Place 
‘‘ npon the top of this frame the cloth, or cloths, at 
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‘Cat the same time covering the inside of the rack 
‘¢ (meaning ‘ crib’) with one thickness of cloth, lay- 
‘* ing the lower ends over the frame, and then fill in 
‘‘ with pomace to the uniform depth of from three 
‘** to five inches. Then lay on cloths, and upon the 
‘* cloths place another frame, upon which lay other 


‘* cloths, and add thereto five inches of pomace, thus: 


‘* building up successive layers of frames, cloths, 
‘* nomace, cloths, frames, cloths, pomace, alternat- 
‘ing in like manner until the curb is filled, and 
‘*then proceed as before described. The frames 
** separate the cloths and allow the free passage of 
‘** the cider from all parts of the cheese through and 
‘between them, while the openings between the 
‘* slats of the frames act as conduits for the liquid 
‘* to the outside receptacle.”’ 

When this description was published by Buell 
this method had not been thoroughly tested and its 
defects made known, as they afterward were. On 
page 45 of his Manual, Buell says that the crib of the 
press ‘‘should be a permanent fixture, and securely 
braced at its sides and ends.’’ Then he goes on to 
discuss the use of straw in cider making, and the 
difficulty of extracting the cider from the cheeses 
even under the heaviest pressure, and on page 47 
says that for several years he has used two thick- 
nesses of ‘“‘gunny”’ cloths between the layers. 
Then at the bottom of page 47 he says, that “ about 
the time of closing up cider making”’ the previous 
fall he had conceived the idea of using the racks be- 
tween the layers of the cheese, but. as before re- 
marked, Mr. Buell had not thoroughly tested his 
invention at the time of writing his Manual or he 
would have discovered, as he probably afterward 
did, and as others did, that it had so many defects 
as to be practically useless for the purposes for 
which it was intended. 
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In 1871 Jonathan Holbrook obtained patent No. 
117,075 for ** Improvement in Cider Presses,’? which 
is found on page 301 of the record, and which shows 
about the same device as deseribed by Buell. 

In 1874, John Clark, the patentee named in the 
patent in suit, obtained letters patent No. 148,038, 
set out in full at pages 286 and 288 of the record, 
and shown by the model in evidence, Plaintiff's 
Exhibit No. 10, which patent is also owned by the 
complainant in this suit. That patent carries the 
crib, cloth and rack system to the highest perfection 
it ever attained, and may be taken as the state of 
the art at the time of the invention described in the 
in the patent in suit. $4 
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THE CLARK CRIB WITH FLEXIBLE RACKS. 


The Clark Crib differs from the other cribs in that 
it could be taken down aml put up in sections, also 
it had flexible racks instead of stiff racks as before 
used, and the cheese was laid up so that each layer 
was completely enveloped in a separate cloth. 

Clark laid his rack on the platform inside the crib, 
spread the cloth out large enough to fold over the 
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layer upon the rack, filled in about five inches of 
pomace, folded the cloth over the layer, laid on an- 
other rack, and so built up the cheese. 

But all of these devices were defective. None 
gave general satisfaction or came into general use. 
To start with, the pressing had to be done inside the 
cribs. The racks separating the layers had to be 
inside the crib so as to pass down with the cheese. 
The layers of the cheese extended to the sides 
of the crib. Each layer, on being subjected to the 
pressure, was reduced to about one-fourth of its or- 
iginal thickness. What was the result? Jirst, as 
the cheese descended in the crib the cloths bound 
and rubbed against the sides of the crib and the 
friction, under the strain of the moving mass against 
the stationary sides quickly destroyed the cloths. 
Second, the layers of pomace being four inches thick 
on the start were gradually reduced to one inch. 
This left three or four inches of slack cloth at the 
edges of each layer already against the sides of the 
crib to be disposed of in some way. The racks could 
not fit snugly against the sides of the crib or they 
would catch and break. And invariably the side 
pressure of the cheese on the sides of crib would 
move them still further from the racks, and the 
slack cloths. would be retained by the friction against 
the sides of the crib while the racks were being 
forced downward by the vertical pressure and would 
be wrapped over the ends and sides of the rack and 
cloths above, and so effectually closing up the con- 
duits or channels formed by the racks that the 
utility of the racks were destroyed, and the majority 
of the cider makers who had commenced to use this 
system abandoned it (see pages 163 and 126). 

This was the state of the art when John Clark, 
in 1873, first conceived his present invention, which, 
as we shall hereafter show, completely revolutionized 
the cider making world. 
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He utilized the old form by adding to it a guiding 
attachment, by which layers could be built of uniform 
J thickness and one exactly above another, without 
‘ which no pressing of any substance of the consistence 
‘a = of apple pomace could be had. He utilized the old 

rack by extending it so as to hold up the guide 
frame while the cheese was being laid up, and so 
that the extended portions would sustain the slack 
edges of the layers while being pressed. He did 
what had never been done before, he made a complete 
machine for holding apple pomace and forming the 
cheese, and which, as we shall show, took the place 
of every other device used for that purpose. By 
Clark’s Pomace Holder the same work was done in 
one-third the time and at one-fourth the cost by 
which it was ever done by any other device, before or 


since. 
1. t 
4 
vY 
¥ THE CLARK POMACE HOLDER. 
s POINTS. 


C I. 
As to Invention. 


Never before the invention by Clark had ‘‘ ex- 
tended-racks,”’ or ‘‘ guide-frames,’’ or the combina- 
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tion of ‘‘cloths and racks”’ with a ‘‘ guide-frame,”’ 
or ‘‘form’’ ever been used in the manufacture of 
cider. 

First. As to extended pomace racks. 

It is nowhere pretended that before the invention 
by Clark that extended pomace-racks had ever been 
used. Racks of substantially the same shape and 
construction had previously been used. But all 
previous pomace-racks were used inside of a crib. 
They did not and could not perform the same func- 
tions as the extended pomace-rack. With the ex- 
tended pomace-rack the crib was dispensed with, the 
cheese built of the same size as before, and when the 
pressure was applied to the cheese, the extended 
portions of the racks supported the expanded edges 
of the layers, and, at the same time, furnished a 
perfect drainage to the entire cheese, and uniform 
pressure throughout the entire mass, besides pre- 
serving the cloth intact. 

The extended pomace-racks perform five separ- 
ate and distinct functions never performed by any 
other racks. First. They support the edges of the 
layer of pomace as they are expanded by the pres- 
sure of the press. Second. They furnish perfect 
conduits for the cider through the entire mass of the 
cheese, which, in the Clark invention, cannot become 
closed. Third. They support the guide-frame in 
the building of the separate layers of the cheese. 
Fourth. They enable the operator to dispense with 
the crib. Fifth. They preserve the cloths. 

Mr. Low, testifying on pages 125-126 says, in an- 
swer to question 16: ‘* Racks placed inside of cribs do 
‘** not perform the same functions that are performed 
‘* by the extended racks referred to, for the reason 
‘“‘that they are not used for supporting a guide- 
‘« frame while the cheese is being formed, and, as 
‘* such racks have to be made smaller than the inner 
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‘** dimensions of the crib, so as to facilitate its intro- 
‘* duction into, and remove from the crib, they do 
‘* not support the extreme outer sides of the cheese.’’ 

Also, in answer to question 19: ‘‘ There is a diff- 
‘‘ erence in the operation when the racks are used in 
‘‘ such a crib, as the cheese expands by the applied 
‘‘ pressure the slack cloth around the edges will 
‘* permit the cheese to bulge out into the openings 
‘* between the vertical bars; and then, as the racks 
‘‘ and cheese move downward under the effect of the 
‘‘ applied pressure, the cloths are liable to become 
‘* worn and torn; besides this, the slack of the 
‘‘ enveloping cloths, caused by the reduction in the 
‘‘ thickness of the cheese, will, by the downward 
‘‘ movement of the cheeses, be carried into the clear- 
‘ances between the edges of the racks and the sides 
‘‘ of the crib, and then, by reason of the cloths being 
‘‘ doubled in the clearances referred to, these folds 
‘Sof cloth will impede the drainage of the cider. 
‘¢ With the rack extended beyond the edges of the 
‘* cheese these actions are not liable to occur.”’ 

Also, see testimony of Mr. Boomer, jiages 162-163, 
question 41. 

Where changes of size, form or decree in a device 
involves change of mode of operation, or a change of 
result, it is invention. 


Winans v. Denmead, 15 How., 341. 
Davis v. Palmer, 2 Brock, 310. 
Molire v. Haskill, 2 Clif., 510. 

Aiken v. Dolan, 3 Fisher, 204. 


Srconp. As to the guide-frame. 

Clark was the first man ever to use a ‘‘guide- 
frame.”’ The old ‘‘form’’ or ‘‘hoop”’ were very 
similar to the guide-frames introduced by Clark, 
but there was this distinction: Clark added to 
the old form a device by which the form or frame 
could be guided in a vertical course so as to build 
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each layer exactly over the preceeding one, so that 
when the pressure should be applied it would be 
equally distributed throughout the entire mass 
or cheese. The importance of this is readily seen 
when we consider the nature of the substance to 
be pressed. If the cheese was not perfectely plumb 
and true, when the pressure was applied it would 
squash out and be. impossible to press. Cheeses 
laid up in cribs were retained by the sides of the 
crib and were pressed down in the crib. It was 
considered up to the time of the Clark invention, 
impossible to build a cheese of many layers up in 
cloths on a platiorm without the crib to guide the 
sides. For if the layers were not all of a uniform 
thickness, and each layer exactly over the preceeding 
one, the cheese could not be pressed. To overcome 
this difficulty Mr. Clark invented the device by which 
the form could be guided by the posts of the press 
in a verticle plane, and soas to make each layer ex- 
actly over the preceeding one, and called the form 
with this guiding device a ‘‘guide-frame,’’? which 
name exactly describes it. It is absured to say that 
the crib is the same thing as the ‘‘ form”’ or ‘ guide- 
frame.’’ The crib is a device to contain a whole 
cheese of many layers which are pressed inside of 
the crib without removeing the crib until the press- 
ing is completed, while the form is simply a shallow 
device for molding or forming each layer of the 
cheese separately, and as soon as the layer is formed 
the functions of the form ceases, and the form remov- 
ed before the pressure is applied. 

THIRD. As to the combination of the ‘racks’ 
and ‘‘ cloths’ with the *‘quide-frame:”’ 

‘* Racks”’ had previously been used with ‘‘cloths,”’ 
and ‘‘cloths’’ had been used with a ‘‘ form,” but 
prior to the invention of Clark, ‘‘racks’’ had never 
been used in connection with a ‘‘form,” or a 
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y ‘* guide-frame.’’ And, furthermore, as already seen, 
neither the ‘‘racks”’ nor the ‘‘form’’ had ever before 
performed the same functions as they did in the 


| 

Clark invention. 
By the use of this combination the heavy, cumber- 
some and expensive crib was dispensed with, which, 
| by itself, created a great saving of labor and time. 
The cheeses were laid np much easier, quicker and 
) cleaner. The edges of the layers were free to expand 
| and were completely contained within the extended- 
racks, and each individual layer and the entire mass 


7 as well was snbjected to uniform pressure throughout, 
and all perfectly drained. 

¢ , It is the only device which eyer became universally 

| used by cider makers. For years cider makers 

aly . had been endeavoring to devise some means of lay- 

ing up their pomace cheeses in a simple, cheap and 

effectual manner. The Clark Pomace Holder more 

> than filled every requirement. It was immediately 

Bo taken up by cider makers, and manufacturers of 

cider presses, and in less than two years from the 

date of the invention hundreds were in use through- 

wy" out the country. And to-day there is probably not 


a large cider mill in the country which makes cider 
| for the market in competition with other mills 
. which does not use the Clark Pomace Holder. The 
only cider mills which do not now use Clark’s in- 

vention are the small neighborhood custom mills 

a al which have no opposition. By the use of Clark’s in- 
vention the cost of manufacturing the cider — the 

ee ay actual expense of turning the apples into cider — 
has been reduced from two cents per gallon by any 
of the old devices to less than one-half cent per 


-f. gallon by Clark’s device. 
Mr. Holbrook, a representative of Duffy Cider Co., 
the largest cider manufacturers in the world, a man of 
o large experience in cider making, and the methods 
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used by cider makers generally, testified on pages 
154-157, that the Clark cheese formers are much to 
be preferred, and are in general use among cider 
makers who are using improved machinery. 


Mr. T. P. Rogers, a large cider manufacturer 
and dealer, of New York, testified (pages 157-159) 
that he used it, and knows of its general use, and 
that he has influenced manufacturers from whom he 
bought cider to use it, because he preferred the 
cider made by that device. 


Mr. Harrison, also one of the largest cider manu- 
facturers, of New York, testified (pages 167-171) 
that he has used it since 1876, that it is the best de- 
vice for laying up cheeses of pomace he has ever 
known, that from his acquaintance with cider 
makers, he believes the Clark Pomace Holder has 
met with more favor than any otherdevice. That it 
increased the capacity of his mill more than four 
fold, from 600 bushels per day, in 1875, by the old 
method, to 3,500 bushels per day now, by the Clark 
invention. 


Mr. George B. Boomer testified (pages 160 and 
following) that he has been acquainted with cider 
making all his life, that he has tried every known 
system of laying up the cheeses, that he has visited 
a great many cider mills in this and other countries, 
that he has been engaged in introducing the Clark 
Pomace Holders into use, and says (page 164): “‘I 
‘‘have put many hundreds of them in use among 
‘** cider makers, replacing every other device that I . 
‘‘am acquainted with, and I have never known one 
‘‘ of them to be thrown out after it had been used 
3 ‘‘long enough for the operator to become familiar 
‘ ‘‘ with its operation.”’ 
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Also, the circular of Marcus P. Schenck, of Ful- 
ton, Oswego county, N. Y., in evidence, published 
in 1880 or 1881, while advertising his presses and 
cider making machinery, and showing and advertis- 
ing for sale the Log House Crib with his presses, 
says: ‘‘It requires about two hours to press a cheese 
‘*‘ thoroughly, and give it time to drain. About 
‘* three cheeses a day, with a sitigle press, is the 
‘* usual amount pressed when run by power. One- 
‘* third more can be done by using Clark’s Pomace 
‘* Holder.’’ Mr. Schenck assisted largely by money, 


time and witnesses in the defense of this case in 


order that he might have the free-use of the inven- 
tion on his presses. His commendation is the 
forced acknowledgement of an enemy. But there is 
not one word of evidence in the case which can be 
construed into an adverse criticism of the usefulness 
of the Clark invention. 

In the face of all this mass of evidence, Nie can it 
be said that there was no invention in what Clark 
did? That ‘‘any man of ordinary mechanical inge- 
nuity’’ or ‘‘any practical cider maker,’’ having 
cloths and racks before him, and wishing to lay up 
a cheese of pomace, would do ‘‘just what the 
patentee,’’ Clark, did. Practical cider makers had 
had racks and cloths before them for years, and 
for years had been endeavoring to lay up pomace 
cheeses with them, but could never make a success 
of it until Clark first did it. After Clark had 
showed them how, then it was very easy, very 
simple, the only wonder was they had not known 
how before. They immediately dropped all other 
devices and used Clark’s invention, but now say 


Clark ought not to have a patent — it does not rise 


to the dignity of invention — because it is so simple 
that any one ought to have known how to do it, 
even if they did not. The very fact of the simplicity 
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and utility of the invention shows the value of 
the invention. 

Attention is particularly called to the following 
decisions upon that point: 

This court, in the Consolidated Valve Co. v. 
Crosby Valve Co., 113 U. S., 157; S.C. 5 Sup. Ct. 
Rep., 513 (Jan. 5, 1885) said, that the fact that 
the old device was not used, and ‘‘the speedy 
and extensive adoption of’’ the patented device 
supported the conclusion of novelty in the latter. 

Also, in Hollister v. Benedict, 113 U. S., 59; S.C., 
5 Sup. Ct. Rep., 717 (Jan. 5, 1885), that ‘‘an in- 
creased utility, beyond what had been attained by 
devices previously in use, in cases of doubt, is 
usually regarded as determining the question of 
invention.’’ The same is held in Smith v. The 
Dental Vulcanite Co., 93 U. S., 495. 

Mr. Justice Nixon, in New York Belting & Pack- 
ing Co. v. Magowan, says, upon this point: ‘It is 
‘‘a subject not to be overlooked, and has much 
‘‘ weight, that the product manufactured under it 
‘“ went at once into such extensive public use as 
‘* almost to supercede all packing made under other 
‘*methods. Such a fact is frequent evidence of its 
‘‘ novelty, value and usefulness, and accounts for 
‘* the defendant’s infringement.”’ 

27 gree’ 18. 1886). at page 364 — 


Judge Butler, in Asmus v. Alden, 27 Fed. Rep., 
684, at page 687 (decided May 13, 1886), says: 
‘‘'What constitutes invention, in the legal sense, is 
‘‘ difficult of exact definition in terms. Where, 
‘* however, an old device or machine in general use, 
‘‘ with acknowledged serious defects, which have 
‘* been long endured, because no one has previously 
‘* discovered a means of obviating them, is taken in 
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‘‘hand, and, by changing its form or structure, 
‘* they are removed, and a different and improved 
‘* result obtained, it may safely be affirmed that the 
‘* change required invention. Where the improve- 
‘*ment, and consequent public benefit, is great, 
‘‘ very little evidence of invention is required.”’ 


Citing with approval. : 

Smith v. Goodyear Co., 93 U. S., 486. 

Washington & M. M. Co. v. Haish, 
4 Fed. me 907. 

Eppinger v. Richey, 14 Blatchford, 


Isaac v. Abrams, 141 O., 862. 


The same judge, in Hill v. Biddle, 27 Fed. Rep, 
560 (April 30, 1886), says: ‘‘ While ‘it is true that 
‘* the utility of a machine, instrument or contrivance, 
‘*-as shown by the general public demand for it when 
‘* made known, is not conclusive evidence of novelty 
‘and invention, it is nevertheless highly persuasive 
‘‘in that direction, and, in the absence of pretty 
‘* conclusive evidence to the contrary, will generally 
‘* exercise controlling influence. 

Also, see Judge Shipman’s opinion in the Celluloid 
M. Co. v. The- American Zylonite Co., 36 O. G., 
1043 (July 27, 1886). 

Clark did all that is necessary to constitute one 
an inventor. He invented a new ‘‘guide-frame”’ a 
new ‘‘extended pomace rack” and an entirely new 
combination of the ‘‘racks,’’ ‘‘form’’ and ‘‘cloths,”’ 
which operated in a manner never before known. 
His invention was new and useful and has been a 
great benefit to the public. He was clearly entitled 


to a patent. 


26. 
II. 
As to the Defense of Aggregation. 


Each element of the Clark invention co-acts with 
each other element to produce one unitary result. 

To be sure, the guide-frame is taken off before the 
pressing begins. But the patent is for a ‘‘ cheese 
former,’’ not a cider press, and the patent states the 
object of the invention is the ‘‘ laying up a cheese,”’ 
and the cheese is fully formed, or ‘‘laid up,’”’ before 
the guide-frame is removed. Nor could the cheese 
of pomace be formed without the guide-frame or its 
equivalent. The liquid pomace needs something to 
keep it in position while the layer is being formed, 
to determine the size of the layer and to regulate the 
position of the layers in the cheese, so that each 
succeeding layer shall be directly over those already 
formed, otherwise the cheese could not be properly 
built or successfully pressed. The guide-frame 
does all this, and, at the same time, rests upon the 
extended pomace-racks and holds open the cloths. 
It is not necessary that all the elements of a combi- 
nation should act at the same time. 

Hoffman v. Young, 18 O. G., 794. 


- But, as a matter of fact, all the elements of the 
Clark patent do act together simultaneously, to pro- 
duce the one given result, and that is to lay up a 
cheese for a cider press. 

William H. Low, complainant’s expert, testified 
upon this subject as follows (page 125 of the record): 
‘* The combination claimed in patent No. 187,100 is, 
‘‘in my opinion, an operative combination, wherein 
‘* there is co-operation of several parts to produce a 
‘‘ unitary result, and it differs from an aggregation 
‘‘ of separate elements wherein each element per- 
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‘* forms its own function, unchanged and unaffected 
‘* by the others.”’ 

Also, same page: ‘‘ The ‘extended pomace-rack ’ 
‘* forms a base for holding the ‘ guide-frame’ while 
‘* the cheese of pomace is being formed in said 
‘* frame, and its extension affords a support to the 
‘‘ outer edges of the cheese, when, by reason of 
‘* the applied pressure, the cheese is expanded side- 
‘* wise in each direction beyond the size in which it 
‘* was moulded by the ‘ guide-frame’; the ‘ guide- 
‘‘ frame’ holds the ‘cloth’ in such a manner that 
‘* the cheeses will be formed of a uniform size, and 
‘‘it regulates and determines: the position of the 
‘‘ cheese, so that each one in a series of cheeses will 
‘* lie directly over another, and thereby produce an 
‘‘ equal distribution of pressure when the mass is 
‘* subjected to the action of the cider press; and the 
‘enveloping cloth is dependent upon the ‘ guide- 
‘‘ frame’ and rack to sustain it while being filled 
‘‘ with the pomace, and upon the extended portion 
‘‘of the rack to maintain it in an uninjured con- 
‘* dition while it is being expanded sidewise by the 
‘‘ applied pressure; and it further depends upon 
‘¢ the rack to effect a more perfect drainage for the 
‘* cider after it oozes out through the pores of the 
‘* cloth.”’ | 

Thus it is clearly seen that each element depends 
upon each of the others, and all together work out 
the one result of ‘‘laying up a cheese for the cider 
‘* press, where each layer is folded up in a cloth to 
‘* secure uniformity of thickness of all the layers in 
‘* the mass, or cheese, and thus secure uniform pres- 
‘‘ sure on its entire area, and to avoid all tendency 
‘““to break the pomace ‘frames or racks.’ ’’ None 
of the elements could perform the same fanc- 
tions without the aid of each of the others, and 
if any one of the elements were omitted, the others 
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could not perform the same functions, but each 
element depends upon and modifies the action of 
each other element, and all unite together in pro- 
ducing the one result. And we respectfully insist 
that the learned judge erred, both in his statements 
of the law and in his application of the law to the facts 
of the case, when he says (page 16), ‘‘ the combina- 
tion must be new; so must the result.’’ Also, on 
the same page: ‘‘It is not quite easy to perceive 
‘* how the use of the guide-frame causes any co-ac- 
‘* tion or combination between it and the racks and 
‘‘ cloths. No new result is produced by its use; 
‘* the press operates in the old way; the cheese is 
‘* pressed down and the juice forced out as before. 
‘*To what that is new or useful does the guide- 
‘* frame contribute in connection with the other de- 
‘vices? In other words, suppose this patentee to 
‘S be the first inventor of racks and cloths, could he 
‘* be deprived of the benefits of his discovery in its 
‘* simplest and most practical form by another per- 
‘son who should obtain a patent for such a combi- 
‘‘nation as is described in the specification ?”’ Also, 
on page 17: ‘‘To constitute a valid combination 
‘‘ there must be a new result produced by the com- 
‘* bined action of all the component parts. What is 
‘* that result in this case? It may, perhaps, be ad- 
‘mitted that the guide-frame operates more con- 
‘‘veniently than the old devices, but something 
‘‘ more than this is necessary to sustain a patent for 
‘a combination.’’ We submit that a new means 
of producing an old result is patentable. 
O'Reilly v. Morse, 15 How., 62. 


Furthermore, the guide-frame co-acts with the 
racks and cloths to produce the one result in this 
case. It would not be possible to lay up such a 
cheese as described in the patent without the guide- 
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frame, or its equivalent. The object of the inven- 
tion is to lay up a cheese, not to press out the juice. 

The different elements in the combination are 
new, the combination is new, part could not be used 
without the rest, the result could not be produced 
without the use of all, all co-act to produce the one 
result. None of the elements except the cloths 
ever performed the same functions in any other 
combination as in the Clark invention. Therefore 
we insist that the combination claimed in the patent 
is a patentable combination, and not a mere aggrega- 
tion of parts. 


ITT. 


AS to the Defense of Prior Use. 


The defendant, evidently proceeding upon the idea 
that many allegations of prior use were equivalent to 
at least one actual, bona fide, proven case, has set 
forth in his answer, and the amendment thereto, 
(pages 10 and 233) at least twenty-eight specific 
instances of the alleged use of the patented invention 
for more than two years prior the date of the appli- 
cation for the patent occuring in as many as six 
different States. Also, the names of numerous wit- 
nesses having knowledge of such alleged prior use. 
This shows a most thorough and extensive investiga- 
tion on the part of the defense. The trial of the 
case extended from September 17th, 1881, until March 
1883, giving the defense ample time to produce this 
proof as to the alleged prior use. But upon sifting 
the testimony down to what is actually sworn to, 
there are two, and only two, of the alleged instances 
of prior use which have one word of proof to sub- 
stantiate the allegation. These two cases are George 
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Casper, of Bramanville, near Howe’s Cave, Schoharie 
County, N. Y., and George C. Valentine, of Char!- 
ton, Saratoga Co., N. Y., which cases we will discuss 
separately. But before entering upon such discus- 
sion we would call attention to the fact that the 
testimony in support of such allegations of prior use 
was given in 1882, and the date of the application 
was Sept. 11th, 1876, also, that the cider-making 
season only lasts two or three months of each year, 
and in the cases of Casper and Valentine, cider mak- 
ing was only carried onas an adjunct to their regular 
farming business. Therefore, it must be impossible 
for casual observers to say positively that a farmer 
used a certain device twelve years ago or even 
eight years ago in cider-making, and it would be 
next to an impossibility for such a casual observer 
to describe the device. And when aman, testifying 
to casual observations made so far back, relies 
entirely upon his memory, his testimony should be 
received with due allowance for the unreliability of 
unsupported memory. The lapse of time, the small 
part of the year in which cider making is carried on, 
the comparatively private use of the apparatus, the 
fact that only one or two men are usually employed 
at any season in its use, are considerations to be 
taken into account in weighing the testimony of 
defendant’s witnesses as to any alleged prior use of 


the patented improvement. We will first examine 
the alleged prior use by George Casper. 


CASPER’S ALLEGED PRIOR USE. 


Casper testified, (in answer to questions 7, 10, 42, 
74, pages, 191-200) that in November, 1873, near the 
close of the cider-making season of the year, he 
made a few racks, and first commericed to use the 
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Clarkinvention. TheClark Pomace Holder, is often 
referred to by the words, ‘‘racks, cloths and forms,’’ 
as in Q. 7 of Casper’s deposition. Bearing in mind 
the date of the application for Clark’s patent, Septem- 
ber 11, 1876, it will be seen that Casper fixes the 
time of his commencing to use this combination just 
early enough to bring his alleged use more than two 
years prior to the date of the application. He kept 
no books by which to fix the time when he com- 
menced to use it (answers 28, 44, 45), but swears 
entirely from memory (answers 44, 45, 46), having 
but two things to assist in fixing the date: First, 
because he commenced to make cider in 1872, and 
remembers that he commenced using the Chark inven- 
tion a little at the close of the second season. He 
used a crib to some extent, straw to some extent, 
cloths and a form some, without racks, then put 
loose slats between the layers; he used all of these 
systems before he began to use racks, all of the first 
season and all of the second, except at the very close. 
Now he testifies entirely from memory as to what 
happened ten years before, and it is not reasonable 
that he could remember, using other methods for 
nearly two seasons, and be absolutely sure that he 
commenced using the Clark system at the close of 
the second season, rather than at the close of the 
third. But in answer to question 45 he says he has 
another help to aid him in fixing the date — he 
remembers the date from the men who worked for 
him. This evidently is of doubtful assistance, when 
different men worked the same year at different work 
and the same men worked for him different years. 
But he names the men who worked for him during 
these years (ans. 31), and states that one in partic- 
ular, Daniel Stevens, worked for him in 1873 and 
1874. And on the second day of Mr. Casper’s exam- 
ination, after he had been home over night, and had 
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had time to look the matter up and reflect upon it 
and become sure, he corrects the list of men who had 
worked for him, and in answer to question 107 he 
again names Daniel Stevens as the man who helped 
him make cider in 1873 and 1874. In answer to 
question 32 he says that Stevens worked for him the 
whole of the year 1873, and he helped make cider 
the entire fall of 1873, except four or five days; and 
that Stevens was present and assisted when he first 
used a few racks at the close of the season. 

Daniel Stevens ( page 200) is then called to corro- 
borate Casper. This he does with the greatest min- 
uteness. He swears that he commenced to work for 
Casper in the Spring of 1873 (answer 6). He tells 
what he did during the different seasons of the year 
(answers 7, 8 and 9), that he helped make cider, 
during the entire cider-making season of 1873 
(answers 41 to 67), except four or five days; that 
he went to Catskill during those four or five days to 
work in a stone quarry, but he could tell nothing 
detinite about this Catskill trip upon which we could 
fasten to find out anything in regard to its truth or 
falsity, or when it really was (answers 60 to 70). 
He further states that this was in November, 1873, 
and when he returned from Catskill he again assisted 
Casper in making cider, and that Casper had four 
racks which were used in a few cheeses the last of 
that season, closing the manufacture of cider early 
in December, 1873 (answers 70 to 79). Stevens testi- 
fies to all this wholly from memory. He further 
states that for the two years previous to his working 
for Casper he had worked for Eli Rose, of Howe’s 
Cave. ) 

Eli Rose, called as a witness for the complainant 
(pages 111, 112), testified that he is the manager of 
the Howe’s Cave Lime and Cement Company ; that 
he knows Daniel Stevens; that Stevens has worked 
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for him many different years, and was at that time 
(1882) working for him. Mr. Rose further testified, 
that he keeps a time book of the men who work for 
him, that he sets each man’s time down each day he 
works, and the number of days is footed up at the 
end of the month. Mr. Rose produced the books 
containing the entries made during the years 1872, 
1873 and 1874. And from those books swears that 
Daniel Stevens worked for him during the whole year 
of 1873, except the month of September, and especially 
in the month of November, 1873, Stevens worked 
for Rose 21 days, and in the month of December, 
1873, he worked for Rose 291-2 days. These are 
the very periods in which Casper and Stevens say 
they were using the racks in Casper’s mill, except 
the four or five days in November when Stevens was 
at Catskill. 

Mr. Rose is a disinterested witness, while Casper 


is as much interested as the defendant, Ferguson, 


himself in the result of the suit (see ques. and ans. 
83 o0f Francis L. Casper, page 231). Mr. Rose made 
these entries himself at the times in dispute, nine 
years before the time of giving the testimony, and 
no effort has been made by the defense to rebut it. 
Mr. Rose was examined September 8th, 1882, and 
the case not closed until March, 1883, giving the 
defense six month’s time to investigate the matter and 
contradict Mr. Rose if they could. Stevens was 
still at work for Mr. Rose, and all were living in Cas- 
per’s neighborhood, if Stevens had worked for 
Casper in 1873 or had gone to Catskill that fall it 
could have been easily shown by them. 

Steven’s statement that he worked for Casper when 
the Clark invention was first put in Casper’s mill, 
and that it was late in the fall, as both he and 
Casper state, when the racks were first used there 
may be true, but on reckoning up where he had 


34 


worked for ten or twelve years back, and remember- 
ing that he had worked for Rose two seasons before 
he worked for Casper, Stevens was made to believe 
that he had worked for Rose in 1871 and 1872, and 
for Casper in 1873, while in fact, as Rose proved by 
his book, he worked for Rose in 1872 and 1873, but 
not in 1874, and therefore we are led to the conclus- 
ion that Stevens did work for Casper in 1874, and it 
must have been in the latter part of 1874, in Novem- 
ber, or December, that they commenced to use the 
Clark Pomace Holder at Casper’s. 

In this theory we are strongly corroborated by one 
of defendant’s own witnesses, Francis L. Casper, son 
of George Casper. George Casper previously testi- 
fied that his son, Francis L., assisted in making cider 
during those years. Francis L. Casper swears to 
the same thing, as to his helping make cider, but he 
also swears that racks, form and cloths were not used 
in his father’s mill until some time in 1874 (ans. 
42, 43, pages 228 and 11, page 226). At what time in 
the fall of 1874, he could not state, but the testimony 
of his father and Stevens places that point beyond 
dispute, that it was the latter part of November or 
in December, 1874. cers 

Francis L. Casper, stated that it was a gradual 
progress, extending over considerable time, in his 
father’s mill (see answer 55,. page 229). First, 
using straw and a crib, and during the second season 
using cloths and a form, and then, near the close of 
the second season, laying a few loose slats between 
each layer, and then from this gradully increasing 
the number of slats used, until some time during the 
fall of 1874, these slats were finally nailed together 
and made into a rack. In answer to questions 38 to 
44, he says straw was used until October, 1873, and 
loose slats were first used in November, 1873, and 
racks in the fall of 1874. This contradicts the testi- 
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mony of George Casper, Daniel Stevens, and John 
L. Carey. This evidence proves beyond a reasonable 
doubt that Casper did not use the Clark pomace- 
holder in 1873. 

But, furthermore, Casper stated that when notified 
by complainant to discontinue the use of the pat- 
ented improvement, or to pay a license fee therefor, 
he consulted Mr. Kromer, a neighbor educated as a 
lawyer (answers 122, 123, pages 200 and 298), and 
stated to him how long he had used the machine, 
and that Mr. Kromer told him he could not get rid 
of paying the license fee. Therefore he wrote that he 
would settle on a day named, but before that day 
came, he was advised differently by Mr. King, and so 
did not pay. 

Mr. Kromer, called as a witness, says that Casper 
told him that racks and cloths were first used in his — 
mill in 1874 (answer 20, page 114). Thereupon, 
Mr. Kromer told Casper that he was undoubtedly 
liable for infringement of the patent. This version 
of the interview is probably trae, for if Casper had 
told Kromer that he commenced to use the device in 
1873, and application for a patent was not made 
until 1876, Kromer would have told him he was not 
liable. What Mr. Casper afterward told Mr. King 
is not explained. 

James Stoner shows by his own testimony that it 
must have been 1874 or 1875 when Casper used 
Clark’sinvention. He says that he worked for Casper 
when Stevens did, but we have already shown that 
Stevens did not work for Casper before 1874, and 
that the first use of the device by Casper and Stevens 
was late in the season. Therefore, if Stoner saw the 
device used in August, as he says, he must have 
seen it used in August, 1875. Stoner further says 
that it was 1874 when Stevens went to Catskill fora 
few days, which corroberates our theory of the case. 
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John L. Cary gives his history of the gradual de- 
velopment of devices employed by Casper, but makes 
the entire process of development occupy only about 
two months, from October 20, to December 1, 1872, 
while Francis L. Casper extended it over nearly 
three years. Cary is entirely at sea in regard to 
the dates. He seems to have made up his mind that 
he was right, and then swears to his theory with the 
greatest persistency. Cary goes so far as to swear 
that Casper used loose slats between the layers of 
pomace in 1872, and nailed them together the latter 
part of the year (answers 16 to 20, page 262), and that 
in 1873, during the entire season, Casper used racks 
and cloths, with a guide-frame all complete, as shown 
by the Casper model. Thisis simplyabsurd. Both 
of the Caspers and Stevens contradict it. We are 
forced to the opinion that either this man’s memory 
or else his honesty is at fault. He further says he is 
testifying ‘‘asperdiary.”’ Butit turns out that the 
only entry in his dairy is the isolated circumstance 
that he bought some cider of Casper, and there is not 
a word in the diary as to ‘‘racks,’’ ‘‘cloths”’’ and 
‘‘form,’’ or as to what Casper did or did not use. 
Also, he swears very minutely as to what Casper 
used and as to various parts of the press, but 
strangely enough he never saw the pulleys testified 
to by Selkirk (answer 16, page 214), by Daniel Stevens 
(ans. 12 and 13, page 201), also by George Casper 
and Francis L. Casper, and which appear to have 
constituted an important element in Casper’s cider 
mills. Cary’s testimony is wholly unreliable. 

In brief: 1st. Defendant attempts to show by 
George Casper’s testimony that Casper commenced 
to use the Clark invention, with the assistance of 
Daniel Stevens and Francis L. Casper, in November, 
1873. Daniel Stevens attempts to corroborate Casper, 
and swears the same as Casper does, but we prove 
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by incontrovertible evidence that Stevens was not at 
Casper’s mill in November, 1873, but was working 
for Eli Rose. And Francis L. Casper swears that 
the Clark device was not used until 1874. 

2nd. Defendant attempts to support Casper by the 
evidence of John Cary and James Stoner, but they 
are flatly contradicted by Francis L. Casper, and also 
by the time book of Eli Rose. 

3rd. George Casper admitted to Kromer, under — 
circumstances which render it probable that he told 
Kromer the truth, that he did not use the racks and 
and cloths until 1874, 

The burden of proof is not sustained by the 
defense. oe 


VALENTINE’S ALLEGED PRIOR USE. 


The other alleged case of prior use which is deserv- 
ing of any notice is that of George C. Valentine, of 
Charlton, Saratoga County, N. Y. 

Mr. Valentine says that he used racks and cloths 
with loose slats in 1869, and that in 1870 he used 
the complete pomace-holder composed of racks, 
cloths and guide frame, the same as described in the 
Clark patent (pages 235, 242). 

He swears very positively, but confines everything 
to his own personality. He made his own slats, his 
own racks, his own guide-frame, and even sawed 
out the material himself (page 240). He leaves no 
ear marks by which to verify his statements. He 
even says he cannot remember the name of a single 
man who worked for him in making cider up to and 
including the year 1874, although he swears there 
were a great many different ones at work for him 
during this time (pages 242, 243, answers 144 to 146). 
In every way he carefully conceals, either by acci- 
dent or design, every clue which might enable com- 
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plaint to test his statement, but by some strange 
fatality he speaks of two circumstances connected 
with outside affairs, each of which, though small in 
itself, opens the door by which we are able to prove 
a lack of good faith on his part, or else a very-unre- 
liable memory. 

First. He testified that he at first used the crib 
system with straw, as it had previously been used by 
his father, up to and including a part of the year 
1869, that late in the year 1869 he did away with the 
crib and commenced using cloths and a form, with 
loose slats between the layers of pomace (pages 
239, 240). It is not probable that he would make so 
complete and radical a change during the progress 
of the season without having seen something like it 
to give him the idea. Therefore, in answer to ques- 
tion 103, page 240, and following questions, he states 
that he first got the idea of using cloths, etc., from 
a Mr. Tobey, of Glenville, Schenectady County, N. 
Y., and that he never saw cloths used in making 
cider in any other mill previously to seeing them in 
Tobey’s mill. He farther stated that in 1869 he was 
in Tobey’s mill and saw Tobey laying up his cheese 
in cloths, with a form or hoop, but without any racks 
or loose slats, or anything between the layers (as 
described in the Thomas Patent, page 299). Valen- 
tine further says, that seeing these in Tobey’s mill, 
he went home and immediately introduced cloths in 
his mill, with loose slats between the layers for a few 
cheeses, and then the next fall he commenced to use 
the racks, cloths and guide-frame. 

Now, upon this statement it is quite evident that 
if Tobey did not use cloths until 1874 that Valentine 
did not use them until after that. It may also be 
assumed that after Tobey once commenced to use 
cloths he continued to do so, especially as there is no 
evidence to the contrary. If there was any doubt on 
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this point, it would have been shown by the defense. 
It.is shown that Tobey moved away from Glenville 
in 1877 and:died in the year 1880 (page 97), and four 
witnesses are call to show when Tobey first used 
cloths. 

George Reynolds swears (page 88) that in 1871, 
he was in Tobey’s mill and saw a cheese laid up with 
straw. 

William Lawsing testified (page 95) that fora num- 
ber of years, when a youngman, he lived nearTobey’s 
mill, and was acquainted with Tobey, and was in 
his mill nearly every day when he was making cider; 
that he worked for Tobey in 1875. and never knew 
cloths to be used until that season; that they used 
eribs the fore part of the season, and, not liking the 


_erib, Tobey got cloths, and they commenced to use 


cloths. Prior to this, from 1869 to 1874 Tobey had 
used straw ( page 98 ). 

Ormie DeGraff ( page 107 ), also a young man, testi- 
fied that he Knew Tobey well, was in his cider mill 
every season he made cider at Glenville, and worked _ 
for him in 1875 or 1876, and that he used cloths for 
the first time (pages 108, 109); that Tobey used 
straw in the old mill, and commenced to use cloths 
in 1875 or thereabout. Lawsing and DeGraff were 
young men at this time, and were often in and out 
of Tobey’s mill. 3 

William Carroll ( page 101 ) testified that, he knew 
Tobey well and worked for him more or less every 
year he made cider in Glenville, from 1867 to 1876; 
that Tobey used straw at first, and toward the last, 
about 1874, Tobey commenced using cloths ; that he 
first made cider in the old mill, and that in 1872 he 
built a new mill; that he did not use cloths until 
some time after he moved in the new mill ( page 102). 

All of these witnesses were cross-examined about 
the old mill, and swear that cloths were not used in 
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the old mill to their knowledge, although they are 
all perfectly familiar with the old mill. These 
witnesses prove beyond a reasonable doubt that 
Tobey did not use cloths before 1874. Therefore, if 
Valentine got the idea of cloths from Tobey, as he 
testifies, he could not have used cloths and racks 
prior to September 11, 1874. 

Furthermore, Valentine testified that he experi- 
mented with slats and cloths a year or so before he 
got the racks completed. Edward Merchant testifies 
to the same effect, and Benjamin H. Knapp ( pages 
135-136 ), testified that Valentine told him that he 
had experimented two or three years with loose slats 
before he perfected the racks. This fact, under 
any theory of the case, would put the time of Val- 
entine’s use of the Clark invention subsequent to 
September 11, 1874. 

SECONDLY. George C. Valentine went outside of 
his own personality in one other matter material to 
the issue. When asked how he fixed the date 1869 
as the year when he first used cloths and slats, he 
answered because that was the year a part of his 
farm was sold under mortgage foreclosure, and that 
the Hon. George G. Scott, of Ballston Spa., was the 
referee who sold the property (questions 163 to 170, 
pages 243-244). Judge Scott, called as a witness 
( page 85) proves that there were two mortgage sales 
of farm property at Charlton in which George C. 
Valentine was interested —one in 1869 and one in 
1874; that he (George G. Scott) was not referee in 
the sale of 1869, but he was the referee in the sale of 
1874, which fact of Valentine’s connecting the cir- 
cumstance of Scott selling as referee with his using 
racks and cloths proves that he did not use racks and 
cloths before 1874. 

So much for Valentine’s personal testimony. We 
will now consider that of the witnesses brought to 
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corroborate his story. These witnesses are Gideon 
L. Valentine, John Chambers, Andrew F. Van Vorst 
and Edward Merchant. 

Gideon L. Valentine is a cousin of George C. Val- 
entine. He says he always knew what was going on 
in George C. Valentine’s mill, who was working 
there, and what was being used. Buthe could give 
the name of only one man, Abram Whitbeck, who 
worked there during any of these years, but we find 
on investigation that Whitbeck is dead. _ 

John Chambers is a neighboring cider maker. He 
says he had previously always used straw, but in 
1872 he saw a cheese laid up with racks and cloths 
in Valentine’s mill and immediately, that fall, experi- 
mented with them on his own press for two cheeses, . 
but not liking them, then commenced using a crib 
with racks and cloths inside the crib, and that 
he has always since used that system. But Benja- 
min H. Knapp shows (pages 136, 142, 143, 146) that 
Chambers used straw as late, at least, as the fore part 
of the season of 1874, till near election time 
( November ). 

This witness, Chambers, described minutely how 
George C. Valentine used the racks, cloths and form 
at that time, but admits that he did not see them 
used. ' 

Edward Merchant testified that he was in Valen- 
tine’s mill many times each year from about 1871, or 
1872, up to 1880, and saw Valentine make cider, and 
what he used, and knew all about it. He thinks it 
was 1871 or 1872 when Valentine first commenced to 
use racks and cloths, and he attempts to describe how 
they were used in 1872, but is not able to describe 
their use correctly. He says, in answer to questions 
8, 41, 44, that he was in Valentine’s mill every year 
from 1869 to 1881, inclusive, except the year 1880, 
and saw him lay up cheeses with racks, cloths and 
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form during the years 1876, 1877, 1878 and 1879, and 
still he could give no better description of their use 
during these latter years than-he could from memory 
of their use during the years 1871 or 1872. This is 
abstird. The fact is that all of these witnesses have 
seen the thing used each year since, probably about 
1876, they rely entirely upon their unaided memory, 
and they describe what they have lately seen used 
as though they had seen it used in 1872. They are 
personal friends and relatives of George C. Valentine, 
and Know he has used racks and cloths for some 
years, and could be easily mistaken or mislead im 
regard to the exact date. 

Gideon L. Valentine, in answer to questions 18 and 
19, and John Chambers, in answer to questions 15 
and 16, both swore very positively that in the year 
1872, and following, it was a common report among 
the neighbors of George C. Valentine that he was 
using racks, cloths and form, and that his cider was 
greatly improved thereby. In a commmunity of 
farmers such a radical improvement as the introd uc- 
tion of the Clark invention would be talked of. But 
fiow, what are the facts about the rumors and reports 
of Valentine using this improvement ? 

Oscar Alexander testified (page 79), that he helped 
Valentine make cider in 1869 for three days ; that he 
then used straw, and no form or cloths; that he re- 
Sided within half a mile of Valentine in 1872; that 
in 1873 he worked for Martin H. Smith in making 
cider, within about two miles of Valentine’s; that in 
1872 he was in Valentine’s mill at different times, 
and probably in 1873; that he never saw any racks 
and cloths used in Valentine’s mill during any of 
those years, and never heard any rumor or report 
that Valentine was using racks and cloths, or any 
new improvement. 

Martin H. Smith testified (pages 83, 84), that from 
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1869 to 1874, inclusive, he was engaged in manufact- 
- uring cider at Charlton, within about two miles of 
George C. Valentine’s mill, and that he has no recol- 
lection of hearing, during that time, of Valentine’s 
using any racks and cloths or any new improvement, 
or anything different from other cider makers. Mr. 
Smith is a personal friend of Valentine, and was so 
at that time, and if there had been any rumor or 
report as to Valentine’s using racks and cloths he 
would doubtless have heard of it. 

Nicholas Swart testified (page 87) that he lived 
about one mile from Valentine during the years 
1872 and 1873, and was acquainted with Valentine ; 
that he had apples tobe made into cider; that he 
did not hear any rumor or report that Valentine: 
used racks and cloths in his mill, or anything differ- 
ent.from other cider makers during these years. 

Jonathan Harvey reveals the falsity of the defense 
in his testimony on pages 90, 91. During the years 
1869, 1870, 1871, he was frequently in Valentine’s, 
and during these years Valentine was not using racks, 
cloths and form, but was using his old crib in mak- 
ing cider, and hung cloths around the insides of the 
crib. Harvey cannot be mistaken as to dates, be- 
cause the years 1869, 1870 and 1871 were the only 
years he lived in that neighborhood and the only 
years he knew anything about Valentine and so could 
not have confused the dates. 

Valentine’s witnesses may have got the cloths used 
in connection with cribs confused in their minds with 
the cloths used with the racks, and have been thus 
mislead and drawn into testifying as they did. 

Peter Brewster, a hotel keeper at Charlton, testi- 
fied (page 117) that his hotel is about one and a 
half miles from Valentine’s place; that he moved 
there in 1870; that he heard no rumor or report of 
Valentine’s using racks in 1872 or 1873, but in 1874 
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and 1875 he did hear consiberable talk of that kind in 
his bar-room,and it was talked of as a new thing, a 
new improvement just introduced by Valentine. 
Brewster moved into the hotel in 1870, so he could 
not mistake the date. 

Isaac Gravesteen lived within three-fourths of a 
mile of Valentine in 1872, 1873 and 1874. He never 
heard of Valentine using racks, cloths and form in 
1872 or 1873, but late in 1874 he did hear of it as a 
new improvement put in by Valentine. Heard it 
talked about at the country store as something new 
( pages 118, 119). 

Benjamin H. Knapp heard no such report in 1871, 
1872 or 1873. Mr. Knapp was employed by the com- 
plainant to investigate this matter to ascertain 
whether or not Valentine did use the device at the 
time stated. The difficulties of finding direct evi- 
dence are best shown by his own testimony, and as 
drawn out on cross examination. The most ready 
way and almost the only way to learn anything 
definite about such a thing is to find the men who 
assisted in its use or helped use whatever was used. 
But Valentine would not give the names of any one 
who worked for him, and the one person, Abram 
Whitbeck, named by Gideon L. Valentine, is dead. 
And by a strange fatility, all the persons we could 
discover who worked for Valentine about this time, 
and who would probably Know something definite, 
are dead — Van Vranken, Whitbeck, Van Vorst, 
Rooney and Reilly (see page 137), and most of the 
near neighbors have moved away (see pages 141, 
142 and 143). 

Mr. Knapp relates, on cross-examination, what 
different persons tell him as to the time when Val- 
entine commenced to use racks, cloths and form, and 
in nearly every instance they say they think it was 
1875 or 1876, but if called as witnesses their evidence 
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would be but the repetition of the evidence already 
in. This testimony of Mr. Knapp’s, although, per- 
haps, not competent evidence on direct examination, 
still as brough out on cross-examination is very use- 
ful in showing the true state of affairs. And if it 
were not true it would have been long ago contra- 
dicted. 

To recapitulated the testimony as to prior use by 
Valentine: 

First. Valentine says he got the idea of laying 
up cheeses in cloths from Edward Tobey in 1869, 
but we prove by four uncontradicted witnesses that 
Tobey never used cloths in making cider before 1874. 

SECOND. Valentine fixes the date 1869 by an event 
which we show did not take place until 1874. 

THIRD. Valentine’s two principal witnesses swear 
positively that in 1872 there was a rumor or report 
among the neighbors of George C. Valentine that he 
was using racks and cloths in making cider, but we 
show by an overwhelming preponderance of evi- 
dence that there was no such rumor in 1872 or 1873, 
but there was such a report in 1874, or 1875, 
and it was then talked of as anew thing. This is 
shown by Martin H. Smith, a neighboring cider 
maker; Nicholas Swarts, a near farmer with apples 
to be made into cider; Peter Brewster, a neighbor- 
ing country hotel keeper who heard the neighbor- 
hood reports talked over in his hotel; Oscar Graves- 
teen, a near neighbor; Oscar Alexander, who worked 
in a neighboring cider mill in 1873, and by Benjamin 
Hl. Knapp — making six in all. 

Fourtu. It is shown by the positive testimony of 
Jonathan Harvey and Oscar Alexander that Valen- 
tine did not use racks and cloths and a form in 1869, 
1870, 1871 or 1872. | 

FirtH. Benjamin H. Knapp shows that John 
Chambers, who swore that he saw the Clark inven- 
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tion in Valentine’s mill in 1871 or 1872, and that he 
commenced using cloths himself in 1872, did not, in 
fact, commence to use cloths himself until, at 
least, late in 1874. Showing he is mistaken as to 
himself, and, therefore, must also be mistaken as to 
Valentine, : 

SrxtH. By Benjamin H. Knapp, that many per- 
sons told him that neither Valentine nor Chambers 
used racks and cloths until late in 1874, or in 18765. 

All this testimony, standing, as it does, uncontra- 
dicted, shows by a preponderance of evidence 
that George C. Valentine did not use racks, cloths 
and a guide-frame before September 11, 1874. It 
may be also worthy of remark that the defendants 
have not produced the apparatus, or any part of it, 
which these witnesses, Casper, Stevens and Valen- 
tine, swear they used, nor has he or his witnesses 
accounted for the failure to produce it and put it in 
evidence before the court. Nor has Valentine even 
produced any model of what he claims was an 
anticipating device. 

But the question may be asked, how does it hap- 
pen that Casper and Valentine and others came to 
adopt the device described in the Clark patent so 
near the date of the application for the patent ? 
That question is easily answered. The defense, on 
the cross-examination of Mr. Boomer, sought to 
prove that the invention had been described in a 
printed publication more than two years prior to 
date of application for the patent by putting in evi- 
dence a paper or circular, entitled the ‘‘ Boomer 
and Boschert Press,’’ and dated September, 1874, 
which paper contains a description of the Clerk 
invention. This paper is shown not to have been 
published until the 15th or 22nd of September, 
1874, and the device not to have been on sale, or in 
public use, until a considerable time after that. 
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Mr. Boomer states that he was engaged in manufac- 
turing and selling presses, and when he became 
acquainted with the Clark invention he immediately 
recognized. its merits (ans. 99, page 44), and wrote 
the article in question, describing the invention and 
recommending its use, wholly unauthorized and un- 
beknown to Mr. Clark. That about 20,000 of these. 
papers were printed and distributed: at fairs, and 
mailed to cider makers throughout the country: 
(page 160). Mr. Boomer further states that he has. 
on his books about 2,000 names of cider makers in 
New Nork State, alone, and a general record of the- 


. appliances used in their business (pages 166, 167). 


To these persons the Boomer- & Boschert Press. 
Company’s circulars were sent. Mr. Casper admits. 
receiving circulars from the Boomer & Boschert 
Press Company in different years, but he cannot 
state what years (ques. 115), as do other wit- 
nesses. Ferguson says he has received these circu- 
lars yearly since 1876 (see ans. to ques. 91, page 
181). Now it is probable that Casper, Valentine, 
and others, received these papers in the fall of 1874, 
and adopted the suggestions therein made as to lay- 
ing up the cheese with racks, cloths and guide-frame, 
and used them for the first time after getting the 
information from that circular. Then having used 
them for eight years, from 1874 to 1882 (the year of 
their giving their testimony), and relying solely 
upon their memory, they are easily made to believe 
thatthey used them longer. Furthermore, attention 
is called to the fact that defendant’s counsel insists 
that the ‘‘crib’’ and ‘‘form”’ are interchangeable 
terms, and has so used them in wording his 
questions and endeavored to have witnesses so 
understand and treat them (see ques. 57, page 229), 
and has thus caused much confusion, both in his 
examination of witnesses by leading questions and 
his general statement of facts and arguments. 
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There are numerous inconsistencies in the case 
which show the bad faith of the defense. Ferguson 
alleges in his answer (page 11), that 

‘‘ During the year 1870, one N. Griffies, of Sche- 
‘‘ nectady, Schenectady County, New York, made a 
‘‘ cider press containing the pretended invention 
‘‘ and improvement of said Clark mentioned in said 
‘‘ complaint, and for which it is alleged that said 
‘¢ Clark obtained a patent and used the same con- 
‘‘tinuously until the year 1874, when this defend- 
‘ant, on or about November 24, 1874, purchased a 
‘* cider press from said Griffies, which press, at the 
‘‘time of said purchase, contained the said pre- 
‘‘ tended invention and improvement of said Clark, 
‘and this defendant has, since the year 1874, con- 
‘* tinuously used the said press, and this defendant 
‘¢ supposes that the using of said press, so purchased 
‘“‘by him, as aforesaid, in 1874, is an infringement 
‘* of the alleged rights of said complainant as alleged 
‘¢in its complaint.”’ 

But upon oral examination Ferguson admits that 
the press purchased of Griffies did not contain the 
Clark device, but was an old crib, and that he (Fer- 
guson) did not use the Clark device until 1875. Now 
Ferguson knew this answer was false when he swore 
to it as well as when he came to be examined, but 
on his examination he admits that he did not use 
device described in the patent until 1875. 7 

Also, in his direct examination (page 175), he de- 
tails a conversation which he swears he had with 
Mr. Boomer in relation to this patent in 1876, at 15 
Park Row, New York City. He swears that this 
conversation took place before the patent was issued 
(answer 21 to 24); he swears on cross-examination 
that it is impossible for him to be mistaken about 
it (answer 66 page 179), that he was at the centennial 
exposition at Philadelphia, Pa., and on his return 
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he had this conversation with Mr. Boomer, that it 
was on Monday before election. He testifies to all 
this with as much assurance and particularity and 
show of truth as any witness in the case testified to 
the prior use of the device. But when hard pressed 
on cross-examination (answer 65 to 70), and probably 
feeling that we had absolute proof to the contrary, 
he looks at his diary and says it is all wrong, all a 
mistake, that he would not have known it if he had 
not looked at his diary, that the conversation took 
place in the fall of 1880 instead of 1876. 

Now the defendant, Ferguson, an interested wit- 
ness, testifying in 1882, to what took place in 1880, 
swears that it took place in 1876. Amd&all this when 
he had an entry of the circumstances in his diary. 
If, then, he made an honest mistake, swearing in 1882 
to what took place in 1880, as taking place in 1876, 
how much more easy it was for the other witness to 
swear that certain things took place in 1872 and 
1873, when, in truth, they took place in 1874 and 
1875, or even later? But if, on the other hand, 
Ferguson was wilfully swearing to what he knew to 
be false, he should receive no favor from this court. 

It is not poor, innocent farmer Ferguson that com- 
plainant has been obliged to fight in this case, but it 
is a powferful association, organized expressly to 
defend this suit, representing more than a million 
of dollars. It is shown by the last part of the testi- 
mony of Francis L. Casper (page 231), that there is 
in existence an association, having for its object the 
breaking down of the patent, under which this suit 
is brought, showing that Casper, Valentine and 
other witnesses in the case are infringers, and are 
as much interested in the result as Ferguson himself. 

The attempted proofs of such prior use by defend- 
ant’s witnesses, and the circumstances attending the 
attempt, make this case one of close resemblance to 
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that of Washburn & Moen Mfg., Co. vs. Haish, 19 


Off. Gaz., 173. The court said, in that case (page 
174, ist colum): ‘‘That this proof, which 1s. almost 


‘‘ wholly made up of the recollection of witnesses: 


‘‘ revived after the lapse of many years: and con- 


‘* tradicted, as it is in most instances, by the explicit. 


‘‘ testimony of other equally creditable witnesses, 


‘‘ leaves so much doubt as to the actual existence of 
‘¢ the various barbed wire fences, or any of them, as: 


‘‘ to make it at least unsafe ground on which to de- 
‘‘feat a patent. Where prior use is one of the 
‘* defenses, and there is much contradiction, the 
** natent will not be disturbed. 


Greene vs French, II Fed. Rep. 592. 
Hayden vs. Suffolk Co. 4 Fisher Pat. 
cases 87. 


Sprague, Justice, says: ‘‘If the question of prior 
“use is left in doubt, then the defendant has not 
‘‘ maintained the burden of proof.”’ 


IV. 


As to the Defense that Clark Aban- 
doned His Invention to the Public. 


There is not a word of evidence in. the whole case 
to show that Clark ever abandoned his invention, or 
dedicated it to the public. 

The proof upon this point is as follows: John 
Clark, the patentee, was engaged in the fall of 1873 
in the business of manufacturing cider at Pontiac, 
Michigan. The Boomer & Boschert Press Co., of 
which Mr. Boomer was president, was engaged in 
the business of manufacturing cider presses at 
Syracuse, N. Y. Mr. Clark first conceived his in- 
vention during the fall of 1873 (page 75), and made 
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a few racks to experiment with. In the summer of 
1874 he showed Mr. Boomer a model of his inven- 
tion*at Syracuse (page 71, ans. 43-45). Mr. Boomer 
immediately saw the advantage of Clark’s invention, 
and had some racks and a guide-frame and cloths 
made, and bought apples enough to lay up a cheese 
and tested the invention ( page 44, ans. 99, 106-113). 

Afterwards, at the State fair at Saganaw, Michi- 
gan, which opened during the week commencing 
September 15th or 22nd, 1874, the Clark Pomace 
Holder was first introduced to the public and 
offered for sale (pages 44, 73 and 76). Mr. Clark 
testified (ans. 4, page 69) that he never sold or per- 
mitted others to sell, or put his invention into pub- 
lic use, or permitted or authorized others to do so, 
before September 11, 1874. On cross-examination 
(page 73), he says that it was after the Michigan 
State fair of 1874 that his device was first made or 
used, or offered for sale. That fair began either 
September 15 or 22, 1874 (ans. 20, 22, page 70; see, 
also, page 172). 

Mr. Clark says in June, 1874, he showed Mr. 
Boomer a model of his invention (ans. 44, 46, page 
71). He next saw Mr. Boomer at the State fair, in 
Michigan, in the week following the 15th or 22nd of 
September, 1874 when Mr. Boomer showed him a 
circular (Defts. Ex. No. 1), which contained an 
article entitled ‘‘ Laying up the Cheese’”’ (see page 
70). Mr. Clark found fault because of that descrip- 
tion being given in that circular. He did not write 
or authorize the advertisement or description of the 
circular, (see page 70), nor did he acquiesce therein, 
nor consent thereto. 

_ Mr. Boomer says, page 161, that Clark did not pay 
for, nor authorize the advertisement in the circular. 
Mr. Boomer also states that the invention was first 
exhibited on the Boomer & Boschert presses at the 
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Michigan State fair, after the 15th or 22nd of Septem- 
ber, 1874. Mr. Boomer also states (pages 50-52) that 
it was after the State fair at Columbus, Ohio, which 
opened September 8, 1874, that he first saw the ad- 
vance sheet, or proof copy of the circular which 
was first distributed at the. Michigan State fair. 
Mr. Clark testified that he first took orders for his 
pomace-holder at the Michigan Snate fair, and that 
then he first made and sold them, and has ever since 
continued them in use. 

Thus, while there is not a word of testimony on 
behalf of the defendant to show that the invention 
described in the patent was abandoned by Clark, or 
used prior to September 11, 1874, the complainant’s 
proof shows conclusively that it was not used prior 
to that date, and was not abandoned by the in- 
ventor, Mr. Clark. 

Even if the Boomer & Boschert circular had been 
published before September 11, 1874, that fact 
would not prove public use or sale of Clark’s inven- 
tion. Such a circular unauthorized by Mr. Clark 
and not consented to by him, would not deprive him 
of his invention or defeat his patent. No act or 
declaration of abandonment is shown. The rule of 
law is that proof of acquiescense in offering or sell- 
ing a new invention to the public or proof of aban- 
donment must be beyond all reasonable doubt, as 
every presumption is the other way. 


Andrews v. Carman, 13 Blatch., 823. 
— “9 Sewell, 6 Fisher Pat. Cases, 


Experimental use occuring more than two years 
prior to the application does not work abandonment. 


Sinclair v. Backers, 17 O. G., 1503, 
also, U.S. Rifle Co., v. Whitney, 
11 O. G., 373, 

Henry v. Francistown, 9 O. G., 409. 
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Inference of abandonment is never favored by 


Courts. 
Curtis on Patents, 8rd Ed. Sec. 889. 


It is true that Mr. Clark did wait until nearly two 
years had expired before he applied for his patent, 
but it is equally true that he did apply for a patent 
before his invention had been in use or on sale for 
two years. The law was complied with and the 
patentee should have the benefit of his invention. 
Mr. Clark did not experiment in secret, but the pub- 
lic saw and immediately appropriated to their own 
advantages the results of his genius. Mr. Clark 
would have applied for a patent long before he did, 
but he was so poor that he actually did not have the 
means to pay the necessary expenses of the applica- 
tion for a patent. He had in mind the two years 
limit and when the time had nearly expired he went 
to Charles G. Hampton who purchased a. one-half 
interest in the invention and in his prior patent for 
$500, a part of which money was paid by Hampton for 
the expenses of taking out the patent (see page 
290, also, page 48, q. 162). 

Much has been said or suggested as to the intimate 
relations between Mr. Boomer and the patentee 
Clark. But the undisputed evidence shows that 
for two seasons, 1875 and 1876, the Boomer & Bosch- 
ert Press Co. sold with their presses the Clark 
Pomace Holder complete, claiming that it was not 
patented and that all had a right to use it, ( pages 45, 
46 and 47). They did this in direct hostility and 
opposition to Clark. When Clark finally obtained 
a patent it was to the interest of the Press company 
to break the patent ahd they consulted counsel upon 
the subject but were advised that the patent was 
valid. Clark had forbidden their making any more 
pomace holders and was threatening the customers 
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to whom they had already sold the pomace holders 
with suit to restrain their use. In this dilemma Mr. 
Boomer went to Michigan on purpose to settle with 
Clark and arrange with him so that all patrons who 
had purchased of the Boomer & Boschert Company 
should not be troubled and that the Boomer & 
Boschert Press Company could thereafter manufac- 
turer the Pomace Holders at a fixed royalty. This 
he did, and on the same trip purchased a one-fourth 
interest in each patent from Mr. Hampton (see pages 
47 and 134). Afterward the appellant, The Clark 
Pomace Holder Company, was organized with Mr. 
Clark president, and Mr. Boomer vice-president. 
This is the whole history of the concern. Every 
fact and circustance connected with the whole trans- 
action will bear the closest scrutiny and show there 
was no connivance or conspiracy between Mr. Clark 
and Mr. Boomer to defraud the public. Each acted 


fairly and openly, in hostility to, or harmony with 


each other as was to their individual interest. 


V. 


As tothe Defense thatthe Invention 
was Described ina FPrinted 
Publication. 


The foregoing observations apply also to the alle- 
gations in paragraphs 15 and 17 of the answer. The 
circular referred toas the ‘‘Boomer & Boscher Press’’ 
was not a newspaper. It was merely a circular, cas- 
ual, without continuity. And it was not printed or 
circulated until after time when Mr. Clark made 
this invention. The circular was printed some time 
in September, 1874. Clark made his invention in 
1873 (see answer 113, page 75). He described his 
invention to Mr. Boomer in June, 1874 (see page 71). 
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It is therefore clear that whatever knowledge Boomer 
had of the invention he acquired from Clark. 
Boomer testified positively that he first learned of 
this device from Clark ( pages 44 and 167). As tothe 
“* Cider Makers’ Manual’’ we say: First, that the 
‘*Cider Makers’ Manual’’ contains a description of 
racks and cloths as used inside of a crib the same as 
described in the Holbrook patent, and does not 
describe the Clark invention, or any device substan- 
tially the same; Secondly, that said publication 
was not pleaded by defendant and being introduced 
in evidence under objection (see page 280), is not evi- 
dence for any purpose whatever. 

Novelty is not negatived by a printed publication, 
unless the device was described therein prior to the 


date of the invention by the patentee. 
Cochrane v. Deener, 94 U.S. 791. 
Elizabeth v. Pavement Co., 97 U.S. 
180. 


The latter of which cases, also holds that it is not 
the public knowledge of his invention that precludes | 
an inventor from obtaining a patent for it, but a pub- 
lic use or sale of it. 


VI. 


As tothe Defense that the Descrip- 
tion Of the Patent is Insufficient. 


. Mr. Selkirk, defendant’s expert, swears (pages 
206-207), that the drawings and specifications of the 
patent are ‘‘not so clear and as suflicient as it should 
or might be,’’ but that he believes ‘‘a skilled 
mechanic could, from the drawings and specifications, 
construct the cheese former, as illustrated in that 
patent, Exhibit No. 1, and operate the same.”’ But 
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intimates that a simple, practical cider maker could 
not construct and use the invention from the patent. 
Of all the practical cider makers called as witnesses 
by the defense, not one swore that he could not 
make and use the device from the description of the 
patent itself. But on the other hand, a large num- 
ber of practical cider makers, called for the complaint, 
have sworn that they could make and use the device 
from the drawings and specification of the patent. 
Clarence Packer, on page 21 of the record, swore 
he could make and use it, and that it is generally 
used by cider makers. 
John G. Ward, on page 146, swore he could make 
and use it from the description of the patent. 
William H. Holbrook, of Sherburne, Mass., swore 
he could make and use it from the patent (pages 
154-157). Mr. Holbrook is a son of Jonathan Hol- 
brook, who is patentee of a cider- press and pomace- 
holder, who is named as a witness by the defen- 
dant in his answer, and whose patent is offered in 


-evidence by the defence and found on page 301. He 


points out the difference between his father’s inven- 
tion and the Clark cheese-former and swears that the 
Clark invention is of great utility and is much used 
among cider-makers, and that he thinks it is much 
preferable to the Holbrook cheese-former. 

Thomas P. Rogers, ( page 157), say that the Clark 
patent is perfectly plain, and that he and any cider- 
maker could make and use the device described in 
it from an examination of the patent. Also that it 
is now in general use, and he perferred to have cider 
made from Clark’s cheese-former. | 

Daniel Harrison ( page 167), says there would be 
no difficulty in persons skilled in the art understand- 
ing the construction and use of the Clark invention 
from an examination of the patent. That he had 
used the device since 1876, and that it has increased 
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the facilities of his mill more than four fold; that 
he considered it the best device in use to lay up 
pomace with. 

George B. Boomer, pages 159 and following, says 
he has, for many years, been engaged in the busi- 
ness manufacturing cider-making machinery ; that 
he has introduced many hundred of the Clark pom- 
ace holders into use, and that they are the most 
favorably received of any device known among cider 
makers. That he has a large acquaintance with 
cider-makers and the appliances used by them. 
That he has a record of nearly 2,000 cider-makers in 
New York State alone, and of the methods and 
devices uesd by them in their business. Also, that 
he has taken out patents himself, and examined 
other patents, and that a person skilled in the art to 
which this patent appertains would have no diffi- 
culty in construction and using the device described 
in the Clark patent from an examination of the 
patent itself. 

William H. Low, complainant’s expert, testifies 
that in his opinion a skilled cider-maker would have 
no difficulty in understanding the construction and 
use of Clark’s invention from an examination of the 
patent. 

Defendant Ferguson, seems to have experienced 
no difficulty in understanding the patent which is 
Complaint’s Exhibit No. 1 (see questions 11 and 13, 
page 174). ) 

These witnesses give in detail, under cross-exam- 
ination the manner of using the Clark cheese-former, 
and show that the alleged difficulties mentioned by 
defendant’s expert, Selkirk, are all chimerical, and 
have no existence in the minds of practical expert 
cider-makers. These witnesses also state that the 
Clark model, Complainant’s Exhibit No. 9, correctly 
represents the device described in the Clark patent 
No. 187,100. 
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The defendant also called numerous witnesses who 
professed their familiarity with cider-making, and 
the machinery appertaining thereto, yet not one of 
them found that complainant’s patent was insuffic- 
ient, in its description and explanation of the in- 
vention. Thus we see that many witnesses were 
called by both sides who were practical cider-makers. 
To that class the description in complainant’s patent 
is especially addressed. Practical cider-makers, 
would be likely to know the terms of the art and the 
names of the apparatus and appliances, which are 
used in the patent, and to understand the meaning 
of the specification. Their verdict is unanimous, as 
to its sufficiency. The drawing may not be in every 
respect artistic and a critical artist, like the defend- 
ant’s expert, may be able to find a flaw with respect 
to a line which ought or ought not to be dotted, but 
it is evident from inspection, and from the testi- 
mony on the subject of the art that the patent fully 
discloses the invention. and is sufficient to enable 
those skilled in the art to construct, and use it. 

The objection to the drawings of the patent was 
first raised by the defense in the examination of 
defendant’s expert, and was objected to by complain- 
ant ( pages 208 209). No foundation is laid therefore 
in the answer and no defense of that sort is set up 
therein. This defense is not therefore properly be- 
fore the court. This court, in Harrison vs. Nixan, 9 
Peters 483 says: ‘‘If the proof go to the matters not 
within the allegation, the court cannot judicially act 
upon them as ground for its decision, for the plead- 
ings do not put them in contestation.’”’ In Wanson 
vs. Peterson, 13 Off. Gaz., 548 argument as to in- 
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sifficiency of specification was not allowed, that de- 
fense not being set up in the answer. 
Rubber Co. vs. Goodyear, 9 Wallace 


Goodyear v. Providence R. Co. 2 
isher Pat. Cases 499. 
bie’ «ie Vincent, 8 Barbour Ch. R: 


It is well settled that courts will consider patents 
in a liberal spirit. Klein vs. Russell (Syl. 7) 19 
Wallace 413. See Hamilton vs. Ives, 6 Fisher Pat- 
ent Cases, 233, where the court quotes as follows: 

‘* It is well settled by the court that in the effort 
‘‘to ascertain the intention and meaning of the 
‘* specification and claims they are to be viewed in 
‘‘ a liberal spirit, that if possible, the object of the’ © 
‘* inventor, or patentee, may be carried out. Mere 
‘* rigid technicalities are to be set aside unless there 
‘is a clear legal necessity for sustaining them.”’ 
The above quotation is from page 448 of 3 Fisher’s 
Pat. Cases in Goodyear vs. Berry. 


VIL. 


As to the Defense that Boomer is 
the Inventor and tha Clark Got 
the Patent Surreptitiously. 


The defense suggested in paragraph 15 of the 
answer that Clark got his knowledge of the inven- 
tion from Boomer, and the allegation of paragraph 
16, that Clark obtained his patent surreptitiously 
are not sustained by any proof. The testimony 
shows that there was no communication or sugges- 
tion of the invention by Boomer to Clark, but on 
the contrary, that Clark made known the invention 
to Boomer. That Clark made the invention in 1873, 
and that the first intimation or idea that Boomer 
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had of the invention was in 1874, when Clark 
showed him the model of his pomace-holder (see 


page 44). 


VIKT. 


As to the Defense that Clark did 
not Sign the Oath on His Appli- 
cation for a Patent. 


We simply say, Ist, that the file wrapper shows 
(page 294) that Clark did appear before a Justice of 
the Peace and make oath to all the facts then re- 
quired by the patent office; 2nd, there was no law 
requiring the applicant to sign his oath; 3rd, there 
i8 no law requiring the oath to be in writing, or to 
be recorded; 4th, there is no evidence Clark did not 
appear before the commissioner of patents and take 
the required oath, either this or another oath besides 
the one set forth in the file wrapper. There is no evi- 
dence onthesubject. But, furthermore, this defense 
was not raised by the answer, but on the contrary, the 
defendant, in his answer (page 9, paragraph 15) 
avers ‘‘ that he, said Clark, for the purpose of de- 
‘¢ ceiving said commissioner, and the public, fraudu- 
‘‘lently, and with evil intent, maliciously and 
‘* falsely swore that he was the original and first in- 
“ ventor of said improvement.’’ By reason of that 
averment, the defendant is estopped from now de- 
nying that Clark took any oath. 

But the patent itself (see page 284) recites that 
Clark “complied with the various requirements of 
law in such cases made and provided,” which is, at 
least, prestmptive evidence that Clark took the te- 
qtiired oath. 

— ¥. Osborne, 11 Wallace, 


See Walker on Patents, page 9. 
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IX, 


As to Infringement. 

The infringement by defendant is not specitically 
denied in the answer, and was practically admitted 
during the whole trial of the case. The defendant, 
Ferguson, himself expressly admitted the infringe- 
ment, see page 180 the following testimony on 
cross-examination of Ferguson: 

— *Q. 80. When did you have your first notice 
that you were infringing? A. Near the first of 
April; in March, 1881.”’ 

“°(. 81. In what way had you been laying tp 
cheeses previous to this notice? A. Cloth, racke 
and form.’ . 


‘*Q. 82. In what way were they used? A. As ! 


described by me before.” 

‘“Q. 83. As described in Plaintiff's Exhibit No. 
1?’ (the patent in suit, see pages 20 and 284 to 286) 
‘© A, Very much the same.” 

‘“¢Q. 84. Did you make cider that way in 18801 
A. Yes.” 

‘““Q. 85. In 1878? A. Yes.’ 

“Q, 86. In 1879? <A. Yes.” 

‘“Q. 87. In 1877 A. Yes, substantially the 
same; some of the racks were double.” 

Also, on direct examination (page 174, ans. 11 to 
13), he says he commenced to lay up cheeses in at- 
cordance with the patent in suit in 1876. 

On page 181, ans. 06, he says he has recéived cir- 
culars annually from the Boomer & Boschert Press 
Co. since 1876. Eavh one of these circulars de- 
scribes Clark’s invention in detail and gives notice of 
his patent. They are all in evidence. 

He also testified. 

‘¢Q. 97. You have seen this improvement de- 
scribed in that circular since 1877, have you not? 


A. Yes.’’ 
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‘©Q. 98. And you saw the claim in these circulars — 


that this improvement was patented, did you not? 
A. I think I did. 

‘SQ. 99. You knew then before March, 1881, that 
you were using an apparatus on which it was claimed 
there was a patent? A. I knew they claimed it, but 
I did not believe that they had any grounds for their 
claims. I based my belief on the knowledge of 
former use. I would not have been fool enough to 
use it if I had not known that parties had used this 
device for years before the date of the patent.’ | 

There can be no question as to the infringement 
by the defendant. This is also shown by exhibits 
produced by defendant, and marked Defendants 
Exhibits Nos. 2 and 3, December 5th, 1881, but 
must not be confused with Plaintiff's Exhibit No. 11 
which is a combination of form and rack used by 


deféndant, after the commencement of this action | 


(see page 26, answer 28 and following, and page 175, 
answer 19). 

Therefore upon the whole case, we maintain that 
John Clark, was the first and original inventor, and 
discoverer of the improvement in cheese formers de- 
scribed and claimed in letters patent No. 187,100. 
That the specification of said patent are sufficient 
and disclose novelty, utility and invention. That 
the combination therein claimed is patentable and 
was not in use, or on sale for more than two years 
prior to the application for said patent by said Clark. 
That said patent is good and valid in law and equity 
and was infringed by defendant, and the Circuit 
Court erred in dismissing said complaint. : 

The decree of the Circuit Court should be reversed, 


‘aie . 


and the case remanded to that court, with directions 
to enter a decree sustaining the validity of the pat- 
ent sued on and decreeing infringement and award- 
ing an account of profits and damages, as prayed 
for and granting a perpetual injunction according to 
the prayer of the bill. 


Watrer E. WARD, 
Of counsel for Complainant and Appellant. 
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THE CLARK POMACE HOLDER 
COMPAN Y, APPELLANT, : Ne. 86. 
agst. October Term, 1886. 
WILLIAM H. FERGUSON. : : 


BRIEF OF COUNSEL OF APPELLEE. 


The appeal of this case is from a judgment ren- 
dered by the Circuit Court of the United States for 
the Northern District of New York, adjudging and 
decreeing that the patent issued to John Clark, bear- 
ing date February 6, 1877, and numbered 187,100, 
for an ‘‘improvement in cheese formers,’’ is invalid, 


-and that the bill of complaint in the action, which 


was for an injunction and damages upon an alleged 
claim that the defendant infringed said patent, be 
dismissed with costs, and granting judgment for 
costs. It is pretended that said patent was assigned 


to the complainant. 
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The patent in question (see record page 285) re- 
cites the object that the patentee has in view, is the 
gigs laying up of a ‘‘cheese’’ for the cider-press where 
/ each layer is folded up in a cloth, to secure uni- 
formity of thickness of all the layers in the mass or 
cheese, and thus secure uniform pressure on its entire 
area, and to avoid all tendency to break the pomace 
frames or racks. To this end it consists in the em- 
ployment of a guide-frame, in combination with ex- 
tended pomace racks, as more fully hereinafter set 
forth. 7 
Figure 1 is a perspective view showing the manner 
of laying up a cheese in the press. Figure 2 is a 
cross section at X X. 

In the drawing A represents the lower frame- 
work of a cider-press, on which is laid a bed B. C 
is a pomace rack, which may be rigid, as shown, or 
flexible as described in letters patent No. 148,034, 
issued to this patentee March 3, 1874. On this rack 
is laid a guide-frame, D, whose bottom girts are 
not spaced far enough apart to extend the full length 
of the rack on which they rest. A cloth, E, large 
enough to envelop the layer is then laid in the rack, 
inside the frame, and opened out to receive the 
pomace, which is ‘‘struck’’ level with the girts of 
the frame, after which the cloth is folded over the Re 
leveled pomace and the frame is lifted off. The | 
next and succeeding racks are in like manner laid 
on the first and filled np, and a follower is placed 
on the upper one, when the cheese is ready to press. 
Laid up in this way, the several layers are uniform 
in thickness, and the cheese, in mass, is level on top 
and offers a uniform resistance to the pressure 
over its entire area, thus assuring the expression of 
all the juice and precluding the danger of breaking : 
the pomace racks. 

The claim of the patent is ‘‘the guide-frame D 
in combination with an extended pomace rack, and 
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a cloth to inclose a layer of pomace therein, sub- 
stantially as described.” 

The opinion of the Hon. A. C. Coxs, the judge 
who decided the case at the Circuit is as follows: 

‘‘ This is an equity action for infringement of let- 
ters patent issued to John Clark, on the 6th day of 
February, 1877, for an alleged improvement in 
Cheese-formers for cider-presses. The patent was 
subsequently assigned to the complainant. The 
patentee in the specification declares: The object 
I have in view is in laying up a ‘cheese’ for the 
cider press, where each layer is folded up in a cloth 
to secure uniformity of thickness of all the layers 
in the mass or cheese, and thus secure uniform 
pressure on its entire area, and to avoid all tendency 
to break the pomace frames or racks. To this end 
it consists in the employment of a guide frame in 
combination with extended pomace racks, as more 
fully hereinafter set forth.”’ 

The claim is in the following words: ‘‘ The guide- 
frame D,‘in combination with an extended pomace- 
rack, and a cloth to enclose a layer of pomace 
therein, substantially as described.”’ 

In the ‘‘Cider Makers’ Manual,’’ published in 
1869, by J. S. Buell, the author. after stating the 
advantages to be derived from the substitution of 
cloths for straw, as used in the old method of cider 
making, proceeds to describe, at page 47, a plan 
which suggested itself to him in the fall of 1868, 
and which, in its essential particulars, is similar to 
the process described in the patent. After explain- 
ing how the frames are made, by placing lath or 
thin boards together and nailing to them similar 
boards placed at right angles, he proceeds in these 
words: ‘These frames are designated and known 
as pomace frames, and are used in laying up a 
cheese as follows: 

‘¢ First. Place upon the platform of the press one 


4 


of these frames, seeing that it covers the entire 
inner surface of the curb. Place upon the top of 
this frame the cloth or cloths, at the same time cov- 
ering the inside of the rack with one thickness of 
cloth, laying the lower ends over the frame, and 
then fill in with pomace to the uniform depth of 
from three to five inches. Then lay on cloths, and 
upon the cloths place another frame, upon which 
lay other cloths and add thereto five inches of 
pomace, thus building up successive layers of 
frames, cloths, pomace, cloths, frames, cloths, 
pomace, alternating in like manner until the curb 
is filled, and then proceed as before described. The 
frames separate the cloths and allow the free pass- 
age of the cider from all parts of the cheese through 
and between them, while the openings between the 
slats of the frames act as conduits for the liquid to 
the outside receptacle.”’ 

It also appears by other evidence that two years 
and more before the application of cloths had been 


used in a precisely similar manner to that described 


in the patent, racks or frames had been used, so had 
guide- frames. 

This is not seriously disputed by the complain- 
ant’s counsel, but they contend that the combina- 
tion is new; that a guide-frame in combination with 
an extended pomace-rack and a cloth to inclose the 
layer of pomace was not used or known before. 

Without pausing to consider the defense of a 
purely technical character relating to defects in the 
drawings, omissions in the affidavit, and the like, it 
will be more satisfactory to examine, in the light of 
recent adjudications, the three questions which seem 
to be of paramount importance: 

First. Does the use of the various elements 
claimed in the patent constitute a valid combina- 
tion? 
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Second. Has the patentee discovered anything 
that rises to the dignity of invention? and, 

Third. Was the precise process described in the 
patent known and used two years and more prior 
to the application? 

‘The law as applicable to patents of this character 
would seem to be as follows: 

All the component parts must so enter into a com- 
bination of old elements that each qualifies every 
other. 

The result must be the product of the combina- 
tion which is patentable, provided something new 
and useful is produced. If the elements of the 
combination act independently of each other, or if 
one element acts independently of the others, it is 


an aggregation of parts, and not entitled to protec-- « 


tion as a combination. It is indispensable that a 
new and useful result should be produced either by 
the invention of a new thing or a new combination 
of old things. Unless this is the case, even though 
the elements act reciprocally and in combination, 
the requirements of the law are not satisfied. The 
combination must be new; so must the result. 


Hailes v. Van Wormer, 20 Wall., 353. 

Pickering v. McCullough, 104 U. 8., 310. 

Reckendorfer v. Faber, 92 U. 8., 847. 

Packing Co. Cases, 105 U. S., 566. 

Perry v. Co-Operative Co., 12 Fed. Rep. 
436. 

Welling v. Crane, 14 Fed. Rep., 571. 

Slawson v. Railroad Co., 4 Fed. Rep., 531. 

Stephenson v. Railroad Co., 14 Fed. Rep., 
457. 

Manufacturing Co. v. Meyers, 23 O. G. 
1443. 

Doubleday v. Roess, 11 Fed. Rep., 737. 


Turning now to the patent in controversy, it may 
be said at the outset that the presumption of law, 
where a patent is claimed for a combination simply, 
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is that all the elements of the combination are old. 
But in addition to this presumption, it 1s, as above 
stated, practically conceded that all the elements 
entering into this combination are old. 

The proof sufficiently establishes the fact that 
cloths and racks had been used before; that they 
had been used both separately and in combination, 
and, further, that they had been used in combina- 
tion with some device which, if not technically a 
‘* ruide-frame, enabled the manufacturer to produce 
a layer of pomace of a uniform depth of from three 
to five inches.’’ So it would seem that the only 
distinction that can be suggested between the old 
method and the method described in the patent is 
in the extended racks; in the use of a guide-frame 
a few inches smaller instead a few inches larger than 
the racks. 

The result sought and obtained in both cases was 
the expression of the juice from the pomace. 
Whether the new method possesses advantages 
over the old is left somewhat to conjecture by the . 
proof. Perhaps the assumption that it does pos- 
sess such advantages is a legitimate one, arising 
from the patent itself. 

It is somewhat extremely difficult to distinguish 
between a meritorious combination and a mere 
aggregation of distinct parts, and the case at bar 
furnishes a new illustration of this fact. 

It is not quite easy to perceive how the use of the 
guide-frame causes any coaction or combination 
between it and the racks and cloths. No new 
result is produced by its use; the press operates in 
the old way; the cheese is pressed down and the 
juice is pressed out as before. To what that is new 
or useful does the guide-frame contribute in connec- 
tion with the other devices? In other words, sup- 
pose the patentee to be the first inventor of racks 
and cloths, could he be deprived of the benefits of 
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his discovery, in its simplest and most practical 
form, by another person who should obtain a patent 
for such a combination as is described in the speci- 
fication? 

Would it not be immediately insisted that the 
latter was simply using the old invention with the 
addition of a very simple and well-known mechani- 
cal contrivance which added to the old combination 
no new co-operative element ? 

It would seem at least doubtful whether the guide- 
frame, to any greater extent than the shovel with 
which the pemace is placed upon the racks, or the 
instrument with which it is ‘‘struck level with the 
girts of the frame,’’ acts in combination with the 
racks and cloths. The guide-frame has béen removed 
and has ceased to perform any function before the 
racks and cloths begin to act reciprocally; it does 
not act on them or they on it. If straw or a solid 
platform were under the guide-frame instead of the 
racks it would perform the same office. 

To constitute a valid combination there must be a 
new result produced by the combined action of all 
the component parts. What is the result in this 
case ? 

It may perhaps be admitted that the guide-frame 
operates more conveniently than the old devices; 
but something more than this is necessary to sustain 
a patent for combination. 

Second. Assuming for the moment that there is 
here what the law recognizes as a combination, viz.: 
such a union of separate and distinct parts that each 
operates upon and with the others, producing a new 
and useful result by their united action, the next 
question to be considered is, has the patentee in- 
vented anything worthy of protection ? 

Before this patent cider makers had an undoubted 
right to use racks and cloths in combination or alone; 
and they had also a right to use some device by 
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which the pomagce could be placed upon the rack in 
layers of aniform thickness. Any man of ordinary 
mechanical ingenuity who wished to confine a yield- 
ing substance within prescribed limits would almost 
certainly make a frame of the desired size. Clark 
did this and only this. He nailed four boards of 
equal length together at the corners in the form of 
a hollow square and laid it on the rack. Why is 
there any more of invention in this than the placing 
of the window in the stove case, or the mirror in the 
car case ? : 

What instrumentality does the paterftee here use 
that was not known and free to every cider maker 
long before the patent? Take away the guide frame 
and nothing remains of his invention. Its use, 
though in a new position, would seem to bea simple 
mechanical contrivance requiring only ordinary skill 
and judgment and not amounting to invention. 
Furnish any practical cider maker with cloths and 
racks, direct him to place the pomace on the racks 
in a uniform and symmetrical manner, and it would 
immediately occur to him to do just what the 
patentee here did. 

To adopt the sententious language of the court in 
Stephenson v. The Railroad Company (supra), it 
may be said, ‘‘ ‘To authorize a patent the law requires 
the invention of a new thing. It is not satisfied by 
inventing a new place for an old thing without 
change of result.”’ 

Third. But it is insisted that the precise combi- 
nation described in the patent was in use more than 
two years before the application. The complainant 
does not seriously dispute that it was used in the 
fall of 1874, but argues that its use was subsequent 
to September 11th, the application being filed Sep- 
tember 11, 1876. 

The undisputed evidence shows that it was used 
for a long time prior to the application, and in some 
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_ instances the complainant is forced to admit that the 
delay in applying for a patent brought the patentee 
very close to the two years’ limitation. A number 
of witnesses who are unimpeached swear to the use 
of the combination in 1873, and even before that 
year. It is true that several persons were called by 
the complainant who testify that they heard nothing 
of its use though living in the immediate neighbor- 
hood. It is also true that some of defendant’s wit- 
nesses are contradicted and otherwise discredited. 
Bearing in mind, however, the rule that proof of 
but one instance of public use more than two years 
prior to the application for the patent is sufficient 
to defeat it, the court would hardly be justified in 
disregarding the testimony of the numerous wit- 
nesses who positively affirm that they used the rack, 
. cloths and form in 1871, 1872, 1873, 1874 


Egbert v. Lipman, 104 U. 8., 333 
Manning v. Glue Co., Vol. 23 O. G., 2418. 


As indicative of the patentee’s own views upon 
the novelty and the patentibility of the alleged in- 
vention, it appears that he visited Syracuse in the 
summer of 1874 and explained his system to a mem- 
ber of the Boomer & Boschert Press Company— Mr. 
Boomer. 

In September following, in a periodical issued by 
that company and widely circulated, there appeared 
a full and complete description of the system de- 
scribed in the patent. Under the heading, ‘‘ The 
best system yet devised,”’ is the following statement: 

‘Tt is to last year’s experience that we are indebted 
for the most sensible plans for laying up a cheese, a 
plan which we predict will be speedily adopted by 
all wide.awake cider makers, although perhaps it has 
not yet been sufficiently tried to establish its merits, 
yet, as it has-been successfully put into use by seve- 
ral parties, there seems to be no question as to its 
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feasibility.”’ Then follows the description. This 
certainly is a very significant piece of evidence in 
view of the fact that Mr. Boomer, who admits that 
he probably wrote the article, is now vice-president 
of the Clark Pomace Holder Company, the com- 
plainant in this action, his relations with the pat- 
entee being of an intimate and confidential character. 

Upon the whole evidence it is.thought that the 
patent cannot be sustained. The bill is therefore 
dismissed.”’ 


POINTS. 


I. John Clark, the alleged inventor and patentee 
of the alleged invention, was not the first inventor 
of the improvement described and claimed in the 
patent in suit. The precise combination and the 
precise process described and claimed in the patent 
in suit was known and used two years and more 
prior to the application for said patent. 

First. The alleged improvement was described in 
the printed publication known as the ‘‘Cider- 
Makers’ Manual, by J. S. Buel,’’ published at 
Buffalo in 1869. Some six years before the date of 
the application for the patent (see defendants’ ex- 
hibit of May 30, 1882). On page 47 of said exhibit we 
find the statement of the invention as detailed in the 
- opinion of the court below, just read. 

Second. It was published in the ‘‘ Boomer and 
Boschert Press,’’ a publication issued at Syracuse, 
N. Y., under date of September, 1874, more than 
two years prior to said date of application. (See 
exhibit, also page 42 of the printed Transcript of 
Record, question 88. ) 

The article in question is entitled and is as fol- 
lows: 

‘*THE BEst System YET DEVISED.—It is to last 
year’s experience that we are indebted for the most 
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sensible plan for laying up cheese, a plan which, we 
_ predict, will be speedily adopted by all wide-awake 
cider makers, although perhaps it has not yet been 
' sufficiently tried to establish its merits; yet, as it 
has been successfully put in use by several parties 
there seems to be no question of its feasibility. It 
is as follows: Commence on the platform of the 
press and lay a rack; place thereon a form three 
and a half inches deep and four to six inches 
smaller each way than the rack. Over this form 
spread a cloth, and fill the form even full of 
pomace; then turn in the sides and ends of the 
cloth over the pomace, the cloth being of sufficient 
size to just cover the pomace. The form is then 
raised and another rack placed on the layer of - 
pomace just formed, the form being placed on this 
new rack, a cloth again spread over it, and another 
layer of pomace put in as before. Ten or twelve 
racks are used in one cheese, and as many cloths, 
less one. When the last layer is formed, the form 
is taken off and a-rack placed. The follower is 
then put on and the pressing commenced. A guide 
should be used in laying up the cheese, so as to 
have the form cover every time directly above the 
last layer, and strong guides should be used to sup- 
port the racks on the edges to prevent any liability 
of their moving sideways.”’ 

“THE Racks.—The following is a figure of the rack 
(here follows illustration). The racks are made of 
basswood strips one-half inch thick by three-quart- 
ers inch wide, placed one-quarter inch apart, with a 
beveled strip about two inches wide nailed across 
each end. This piece should be beveled, as seen in 
the cut. Good clinch nails should be used, and the 
racks should be about four feet six inches, by four 
feet eight inches square for a cheese of ten barrels. 
The form should be four feet square inside, made 
by nailing boards one inch thick and three and one- 
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half or four inches wide together in the form of the 
sides of a box. It should be stiffened by corner 
pieces on the outside.”’ 

It is admitted by the witness, Geo. B. Boomer, 
the vice-president of the appellant company, also 
member of the firm of Boomer & Boschert Company, 
the firm who published the publication last above 
named, that he wrote the above articles sometime 
in August, 1874, he thinks. At any rate the paper 
was published and mailed early in September, 1874, 
in time for the fairs held that month, which he 
attended (Q. 83, p. 42), one of which fairs was held 
at Columbus, Ohio, about the 7th of September, 
1874 (Q. 21, p. 51). He knew of the matter con- 
cerning which he had written, however, some time 
before he actually wrote the articles. Clark says 
he told Boomer about it in June, 1874, while this 
same witness says in answer to q. 117, et seq., page 
45 of Transcript, that ‘* Stiff racks were in common 
use at and before the time of the alleged invention 
by Clark of the improvement claimed in the patent 
in suit. That forms had been in use in cider 
making for a great many years. That cloth had 
always been used for pressing cider a great many 
years. That he had used them a number of years 
before the date of the pretended application, that 
is, before 1876. That the use of cloths in pressing 
cider was no novelty. 

In answer to questions 21 and 22 to same witness 
(page 161 Transcript), he says ‘‘the guide frame’’ 
was known by different names. That he has heard 
it called by several, such as a ‘‘hoop, a guide- 
frame, a cheese-former, a form, although square. 
That a guide-frame is the best name for it.”’ 

Complainant’s counsel also admitted (see page 25 
of Transcript) that cloths had been used in the 
manufacture of cider for more than two years prior 
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to the date of the application for the patent, to wit.: 
September 11, 1876. 

is witness also says that his firm built a form 
for Tallmadge which was exhibited at a fair in 1873, 
and that the racks might have extended underneath 
the form in that Tallmadge exhibit, and out so far 
as to allow the cheese to be built up on top of the 
rack. (See ques. 56 ef seq., p. 40.) 

Here we have one of the officers of the appellant 
company acknowledging that he knew of the combi- 
nation claimed in the patent, at least knew of each 
of the elements claimed in the combination for more 
than two years before the date of the said applica- 
tion. That in 1873 his firm, known as Boomer & 
Boschert Press Company, exhibited at a fair a cider 
press upon which was used the combination of racks 
and cloths, and that his firm at that time made a 
lard press upon which was used ‘‘a hoop”’ or 
‘*form.”’ | 

That the Tallmadge press which his firm built for 
him had the crib, racks and cloths thereon, and after- 
wards he calls the crib a hoop. 

Third. In the patent to Charles H. Thomas, No. 
50,665, dated October 24, 1865, for ‘* improvement in 
a cider presses,’’ defendant’s ex. No. 1, of April 28, 
1882, (see page 299 of printed transcript), we find 


‘the second claim of the patent is ‘‘In combination 


with a press constructed as described, the use of the 
sacking, as and for the purpose set forth.”’ 

In the same patent we find shown and described 
a hoop, or frame as is termed in the Clark patent, 
the only difference being that the hoop in the 
Thomas patent is circular, while in the Clark patent 
it is rectangular. In the Thomas patent the patentee 
describes the use of the hoop and sacking as follows: 

‘‘T place the hoop shown in figure 4 over the 
screw, then place a piece of the sacking therein, 
leaving its edges hanging over outside of the hoop, 
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and fill in the pomace equally all around the screw 
until the hoop is nearly full. I then turn the outer 
edges of the sacking over in on top of the pomace, 
and laying another piece of sacking thereon and 
raising the hoop, proceed as before, and so continue 
until the cheese is completed. I then place the 
planks D D on the cheese, with suitable blocks, and 
screw down the nut C. 

It will be observed that by this arrangement I 
dispense with the heavy and expensive frames 
(meaning the racks), usually made use of in cider- 
presses, and that consequently there is no necessity 
of removing and replacing the lever every time a 
half-turn or less is given to the screw, as is ordin- 
arily the case, there being no frame to prevent the 
person or horse, in case one is used, from travel- 
ing round in a continuous circle. By making the 
cheese round I avoid the corners which occur when 
made square in the usual manner, and, as all por- 
tions of the periphery of the cheese are equi-distant 
from the screw, it follows that all portions will be 
pressed equally.”’ 

Here, in the Thomas patent, we have the cloths 
and the form used together in the same manner as 
is shown in the Clark patent; the only difference 
between the two inventions in these regards being 


that one form is round, the other rectangular. In’ 


the Thomas patent, the racks, which are usually 
made use of in cider-presses, are dispensed with. 

As will appear hereafter, racks made in the same 
manner as those shown and described in the Clark 
patent were used by and were well known to cider- 
tnakers in making cider—by means of presses, for 
very many years before the application for the letters 
patent in suit, and it is for that reason the expres- 
sion is used in the Thomas patent, ‘‘which are 
usually made use of in cider presses.”’ 

If there was no other evidence in the case of the 
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use of cloth in making cider, the patent of Thomas, 
issued in 1865, would be suffcient proof of the fact. 
for in that we find a description of such use and a 
specific claim therefor. 

It also appears that forms, rectangular in shape, 
were, many years before the said application for 
said patent, in use by cider-makers in making cider. 

Fourth. In the patent to Jonathan Holbrook for 
‘‘Improvement in Cider-presses, No. 117,075, 
dated July 18, 1871, known as Defendant’s Exhibit 
No. 2 of April 28, 1882 (see page 301 of printed 
Transcript), we find what are called therein lattice- 
work partitions, G G, each being composed of. two 
series of slats, h i, those of such series being 


_ arranged parallel, and at short distances apart, and 


at right angles to the other series, they being 
riveted or otherwise screwed together. These 
divisional partitions are to be of a size to fit within 
the receiver, and, when used, there is to be one or 
more layers of cloth, k, placed on the top of each 
of them. 

In this patent we have also the form made of 
upright slats, fastened to horizontal bars, and a 
cloth is placed inside of such form. 

The only difference between this invention and 
the Clark being in the construction of the forms. 
In the Holbrook case it is composed, as said before, 
of vertical slats fastened to horizontal bars. In the 
Clark patent the form is made of four closed sides. 

In the Thomas patent we have the form or guide- 
frame, racks and cloths described, all being used in 
the same way as the Clark patented invention. 
The Holbrook patent was granted three years before 
the date of the application by Clark for his patent. 

Fifth. The alleged improvement had been used 
by George Casper at his cider-mill in Bramanville, 
New York, in his business of making cider. as 
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early as the fall of 1873 (see testimony of Casper, 
p. 191 of Transcript). 

Casper swears that he commenced to use racks, 
form and cloths like the model offered in evidence, 
marked ‘‘ Defendant’s Exhibit No. 1 of December 
12, 1881,’’ in the latter part of the fall of 1873, and 
has been continuing to use these three things since 
that time. 

In the model last referred to, ‘‘A’’ is the plat- 
form of the press; ‘‘B”’ the rack; ‘‘C”’ the form; 
‘*PD”’ the cloths, five in all; ‘‘E’’ uprights, two in 
number. This witness says he used them in the 
following manner: ‘‘First. I placed the rack with 
a form on top, the rack extending underneath and 
beyond the form ; then I laid on the five cloths ex- 
tending outside the form, filled the same in with 
pomace even full; then I folded the cloths over the 
pomace, laid on another small cloth, then removed 
the form, then placed a rack on top of the cloths, 
another form on top of that, and built up as before.”’ 

‘On cross examination Casper says that ‘‘ we used 
cloths and a frame without the racks in laying up 
pomace in 1872; we always had thetwo.’’ After 
that, and until about November, 1873, he used two 
slats under the edge of the frame, and that the slats 
were laid across the edges of the layer of pomace, 
leaving the ends sticking out. | 

That he made three or five racks in 1873 and used 
them, and continued to use the racks, form and 
cloths from the latter part of 1873. That he used 
them in 1874, commencing in hop-picking time, | 
about from the 20th to 30th of August, 1874, and 
that he made about 1,000 barrels of cider that year 
for custom make, and that he commenced in 1874 
with eight or nine racks. He produces the bill of 
the Townsend Foundry for rods and posts which he 
had bought of them for his cider-presses in 1872— 
that year being the first he ever made cider. He 
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further says that when he commenced to use the 
slats he kept adding slats until finally, in the latter 
part of 1873, he made the racks, and that the racks 
lasted about two years, and upon being worn out 
he replaced them by new racks. 

Witness says he never heard of Clark or saw his 
alleged invention before he commenced to use his 
form, racks and cloths. 

The agents of the Boomer & Boschert Press Co. 
(see page 198) called several times upon the witness 
Casper and claimed that Clark had a patent, and 
this witness told these agents he had used the in- 
vention in 1874 and that the company might bring 
a suit. 

Complainant’s counsel wrote the witness about 
infringing the patent in suit, and the witness con- 
sulted a lawyer by the name of Kromer, who after 
being told how long Casper had been using the 
racks and cloths and forms all together, was told by 
the lawyer that it did not make any difference; it 
was witness’ business to have a patent in two years, 
and that there was no hope for him; that he could 
not get rid of paying. He then got his son to write 
the complainant’s counsel the letter ‘‘complainant’s 
exhibit No. 2,’’ December 13, 1881. After writing 
the letter he sought other counsel about the matter, 
and refused to call upon complainant's counsel (see 
page 200). 

Several witnesses are brought by the complainant 
to contradict the witness Casper, but they all fail, 
because while they were neighbors in some instances 
and had not heard of anything new being used in 
the business of making cider by Casper, yet could 
not swear that he was not using the racks, cloths 
and forms in 1873 and 1874. Some of the witnesses 
however admit that he used the form and cloths in 
those years. 

— put upon the stand Peter B. Kro- 
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mer, the lawyer whom Casper consulted, in order to 
contradict Casper, but instead of contradicting him 
they proved his statement correct in this particular. 
Kromer (see answer to question 20, page .114) says 
Casper said he had received a letter from an attor- 
ney at Albany, asking fora royalty on some slats 
he used in pressing cider; he said that he had used 
them (the slats) in his manufacture there, commenc- 
ing in 1874; he told me the patent that the attorney 
represented was obtained in 1876; he told me that 
the patentees, having two years’ play, he would 
probably have to pay; that he had better write to 
the attorney, that as soon as he investigated 
and found things all right he would pay; in the 
meantime I advised him to send to Washington to 
the patent office, and get a copy of the patent the 
attorney was acting under, so that he would know 
what the patent covered. 

Witness George Casper is corroborated in his 
statement of the use by him in 1873 of the racks, 
forms and cloths, by Daniel Stevens, who worked 
for him in 1873, who says that that year the cheese 
were laid up in Casper’s mill as follows: ‘‘ We first 
laid down a rack, put the curb—the form—on; we 
put cloths on each side all around, then we filled it 
with the pomace, laid our clothes over, hoisted our 
curb and put another rack on, and went through 
the same performance as before; the curb or form 
being raised by weights. (Question 8, et seq., p. 201.) 

He is also corroborated by his son Francis L. 
Casper, who says his father used racks, forms and 
cloths in 1873 (See question 7, p. 226, et seq.) 

Without going further into the question of either 
corroboration or contradiction of this witness, 
George Casper, let us fora moment admit, for the 
sake of the argument, the theory of the complain- 
ant’s counsel, that Casper did not use the full 
Clark invention of racks, forms and cloths until 
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1874. Noattempt has been made to disprove the 
fact that Casper used the form or guide-frame and 
cloths in 1872, or the form, cloths and two or three 
slats which extended beyond the frame in 1873. If 
Casper did the latter, did he not use the whole of 
Clark’s invention? Does the patent in suit state 
how many slats must be used to make a rack? 
Clark himself, in his earlier patent, had slats joined 
together by strings to make a flexible rack. Are 
the number of slats in a rack a necessary element of 
the invention? The theory of the complainant is 
that the novelty of the invention consists in extend- 
ing the rack underneath and supporting the form 
or guide-frame. If we had only the two slats ex- 
tending underneath the form, is the form -not sup- 
ported thereby? Was any new result obtained by 
the use of six, eight, or a dozen slats which was not 
obtained by the use of two or four? It will be re- 
membered that Casper kept adding slats and then 
nailed them together by a slat going across them, 
thus gradually making a rack. Was there any- 
thing more done by Clark than was being done by 
Casper? Was there anything more done by either 
Casper or Clark than what a good mechanic would 
do? Would not a good mechanic have added slats 
if he found it necessary so to do? 

It is submitted that the defendants have positively 
proved the use and knowledge of the Clark inven- 
tion by Casper before the invention or discovery of 
the alleged invention by Clark, and in proving such 
knowledge and use in Casper, he has proved knowl- 
edge of the invention upon the part of Daniel Stevens 
and Francis L. Casper. 

Sixth. The alleged invention was known to and 
used by George C. Valentine, at his cider-mill at 
Charlton, New York, in his business of making 
cider, as early as the fall of 1870. (See answers to 
question 6 et seq., p. 234). That prior to 1870 he 
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used a form made of six-inch stuff—that is, six 
inches in height. In 1870 he used a form made of 
pine, four inches deep, four feet and three-quarter 
inches long, three feet five and three-quarters inches 
wide, inside measurement. It had a corner block out- 
side to stiffen it, and had an ear cut or support that 
reached the post and held it in its place, witha 
brace from that support back to the corner of the 
form; that he has used this last form since 1870. 
In the beginning, that is, in 1869, he used loose slats 
laid between the layers—strips of narrow boards; 
the next that he made was in 1870, and consisted of 
slats nailed together and made it double, the slats 
running both ways, and he used them right along 
till, he thinks, it was about the second or third year 
the slats began to come off, and then he made them 
single. These racks he made himself. They were 
four feet ten inches long and four feet wide. (It will 
be remembered the form was four feet and three- 
quarter inches long and three feet five and three- 
quarter inches wide, thus making the rack larger 
than the form, so that the form could rest upon and 
be supported by the racks ) Witness says the racks 
extended underneath the form (question 30, p. 236); 
that he commenced to use cloths in 1869, and has 
used clothes ever since then in his business (ques- 
tion 27, p. 236); that he first used the racks, forms 
and cloths in his business in 1870 (question 32, p. 
236); he also states: ‘‘In 1869 I first laid my form 
and then I put my cloth on; the cloth was burlaps; 
I then folded it in and took the form off; I meant 
to have said I put the pomace in and folded my 
cloths; I took my form off and laid some strips, 
then I put my form on, laid my cloth again, filled 
it with pomace and proceeded as before until I had 
my cheese up; since then I have laid them witha 
rack and form and cloths and filled it with pomace, 
folded it over—folded the cloth over. I continued 
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to do the same until I got my cheese up. Witness 
says he first saw cheeses laid up with cloths at 
Tobey’s cider mill at Glenville, Schenectady county, 
N. Y., in 1869; that he lived only six miles from 
Tobeys. (Question 104, p. 240.) 

Gideon L. Valentine, a farmer, who lives about 
three-quarters of a mile from George C. Valentine, 
says the latter commenced to make cider for himself 
in 1868 or ’69; that before that his brothers were 
with him, and that he, the witness, has been in the 
habit of drawing apples to Valentine’s mill since 
1872, and that he has visited that mill since 1872, 
every year; that in 1872 he saw and every year since 
he has seen the manner Valentine made cider at his 
mill, and that-it was the same as Valentine testified 
to as above (see p. 247), and adds that it was com- 
mon report among the neighbors of Mr. George C. 
Valentine, at Charlton, in the year 1872, and the 
years subsequent thereto, that he was using in his 
business of cider making, in laying up his cheeses, 
a rack or racks, form and cloths,’’ and that the 
neighbors thought that by the use of these appli- 
ances it made the cider a good deal clearer through 


‘cloths instead of through straw. That among the 


neighbors who spoke of the method adopted by 
Valentine, he names Lorenzo Taylor, Eli Closson, 
John Chambers and Leander Hoyt. 

John A. Chambers corroborates George C. Valen- 
tine (see p. 252). 

This witness, who is a farmer, a cider maker and 
justice of the peace, and resident of Charlton, says 
he commenced to lay up cheeses in making cider 
with racks, form and cloths in 1872; that the rack 
was larger than and extended under the form; that 
he learned the idea from George C. Valentine, either 
in the fall of 1870-1871, when he saw one of Valen- 
tine’s presses after the latter had laid up his cheese 
by means of racks, forms and cloths, and that it was 
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common report among Mr. Valentine’s neighbors in 
the year 1872, and years subsequently thereto; that 
said valentine used in his business of cider making, 
racks, forms and cloths, and that the neighbors 
thought that process made nicer cider, clearer, with 
less sediment. 

Chambers says he never saw seen things, but 
Valentine told him how he laid his cheeses up. 

Andrew F. Van Vorst, another of defendant's 
witnesses, who is a farmer, says he resided, between — 
1869 and 1873 next neighbor to Ceorge C. Valentine 
at Charlton, the farms adjoining; that he was fre- 
quently in Valentine’s cider mill in those years, and 
saw Valentine lay up cheeses, and that he saw him 
lay them up prior to the cider-making season of 
1873 with or by means of racks, form and cloth. 
That the racks were fastened together, crossed, one 
nailed to the other; that the form was a frame stand- 
ing up, nailed together ai the corners, and that the 
rack was larger than the form, the latter setting on 
the rack which extended out beyond the form, and 
the cloth was coarse linen. (See page 266.) This 
witness was not cross-examined. 

Edward Merchant, another neighbor of George C. 
Valentine between 1869, when he, Merchant, moved 
to Charlton, until 1880, when he moved away, cor- 
roborates George C. Valentine as to the latter mak- 
ing cider in 1872, etc., by means of racks, forms and 
cloths. (See page 267. ) 

Here we have four respectable farmers, and neigh- 
bors of Valentine, one of whom is a cider-maker, 
fully corroborating said Valentine as to the time 
and manner of laying up cheeses, which manner 
corresponds to that disclosed in the patent in suit, 
thus showing conclusively the use by two of said 
witnesses and une Knowledge by all of them, of the 
pretended improvement before the invention thereof 
by Clark. 
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Against this testimony the complainant offered in 
rebuttal the testimony of Oscar Alexander (see 
page 78), who says he worked a few hours for Geo. 
C. Valentine in 1869, but upon cross-examination 
says ‘‘he would not swear that he took down any 
cheese for him then, because he did whatever he 
was told to do, and he don’t. remember so far back. 
That in 1872 he lived half a mile from Valentine’s 
mill and went into the latter’s mill two or three 
times a year to get a drink of cider; that he was 
not in the mill in 1873, and did not live in the 
neighborhood that year (Qs. 20, 36, 41. 42, p. 80), and 
that he did not hear everything that was done at 
Valentine’s because he was not lounging around 
there. That he did not see them work at Valen- 
tine’s in 1872 and 1873. This witness, however, 
corroborates Chambers by saying that in the fall of 
1873 he saw racks, forms and cloths used in Cham- 
ber’s mill. (Question 85, e¢ seq., p. 83.) 

Martin H. Smith, another of complainant’s wit- 
nesses says (page 83) that he was a farmer and 
a cider maker between 1869 and 1874.. That he 
knew Geo. C. Valentine then; that he resided 
about two miles from Valentine then; that he is 
unable to answer the question whether or not he 
heard rumors or reports that Geo. C. Valentine was 
using racks and cloths in making cider, or using 
anything different from other cider-makers; that he 
does not recollect anything about it; that he might 
have heard such a report and forgotten it (questions 
6, 12, 13, 14). 

Nicholas Swartz, another of complainant's wit- 
nesses, says (page 87) he lived about a mile from 
Geo. C. Valentine in 1872 or 1873, and that he did 
not hear any rumor or report that said Valentine 
was using cloths or racks in making cider, or that 
he was using anything different from ordinary 
cider-makers. 
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George Reynolds says he was in Tobey’s mill 
once in 1871, just at night; that he went after a 
couple of barrels of cider for Mr. Peck; that he 
was there just long enough to bring a couple of 
barrels of cider, and that they were taking down a 
cheese at the time; they were not at work; that he 
does not know what they did when they laid up the 
cheese; all he knows that what was left of the 
cheese he saw was laid up in straw; that he cannot 
tell how many presses they had, whether the screws 
were made of wood or iron, and doesn’t remember 
to have seen either racks or forms around there 
(question 22, et seg.; 33 et seq, p. 89). 

Jonathan Harvey, another witness for complain- 
ant, says (p. 90) that between 1868 and 1871 he lived 
about a mile and a half from Valentine’s; that he 
was in Valentine’s mill very often during the cider- 
making season in the years 1869, 1870 and 1871, and 
that he saw cloths used there and a square rack 
(questions 12, 14). That he only saw one cheese laid 
up in 1870 (ques. 40), and cannot swear positively 
as to Valentine laying up any cheese in 1871 (ques- 
tions 44, 45); he however did see a form used at Valen- 
tine’s during 1869, 1870 and 1871. (Question 55, ef 
seq., p. 93.) That while he has no recollection of 
seeing separate pieces of board, sticks, laid in between 
the layers in Valentine’s mill in 1869, 1870 and 1871, 
still it might have been done and he not know it; 
one thing he does know and recollect about Valen- 
tine’s mill, and that is, ‘‘¢hat people came quite a 
way for cider for some cause.’ (Question 60, p. 
94.) 

William Lansing, another witness, is brought on 
in rebuttal, but it leaks out that all his testimony 
relates to a new mill built by Tobey in 1875 (see 
question 98, p. 101), so his testimony goes for 
nothing; the testimony which he is brought on to 
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contradict all relating to an old mill used by Tobey 


before this new one was built. 

Ormie De Graff, who is brought on to state that 
Tobey did not use racks, forms and cloths before 
1875, has to admit upon cross-examination that 
Tobey might have used, prior to that year, racks, 
forms and cloths, and he not know it. (Question 
42, et seq., p. 110.) 

Peter Brewster is brought on in rebuttal. This 
witness kept a hotel in 1870 and later, about two 
miles from Valentine’s; that he heard rumors in 
1874 and 1875 that Valentine was using racks and 
cloths in making cider in his mill, but he does not 
think he heard it in 1872 or 1873, and that he also 
heard that one Seeley, of Burnt Hills, was using 
them about that time. That these appliances were ~ 
a new thing to him at the time he heard about them 
(pp. 117, 118), and that there might have been 
rumors of their use prior to 1874 that he didn’t hear. 

Next we have a young man twenty-six years of 
age, named Isaac Grovesteen, who says the first he 
heard. of Valentine using racks and cloths was in 
1874. He says he was not at home all the time in 
1872 and 1873; that he had no occasion to go to Val- 
entine’s; that he doesn’t think he went to Valen- 
tine’s during those years, at least doesn’t remember 
whether he did or not, and had no special occasion 
to hear any reports as to what the neighbors were 
doing, only as he sat around the store and heard 
them talking, and that he never heard Valentine say 
anything about the matter. 

In support of the position of the defendant that 
Valentine used the improvement many years before 
Clark applied for a patent therefor, we have the un- 
contradicted evidence of four respectable farmers and 
cider-makers. Against this the testimony of pre- 
tended neighbors, some of: whom corroborate the 
statement of the defendant’s witnesses, while others 
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on cross-examination make admissions detrimental 
to the complainant’s theory. It will be noticed that 
all the witnesses of the complainant say they heard 
in 1874 that Valentine used the improvement. These 
witnesses, however, speak only from memory, with- 
out anything to assist them in their recollection, 
and about a thing in which they had no pecuniary 
interest so as to cause them to recollect. Some of 
defendant’s witnesses were in the business of mak- 
ing cider, and would naturally remember more accu- 
rately about matters pertaining to their own busi- 
hess. How cana hotel man state he heard rumors 
at one time any more than he can at another? Brew- 
ster might just as well have said he did not hear 
rumors until 1876 as to say he heard them in 1874. 
What was there to cause him to recollect? One of 
the complainant’s witnesses said there was some- 
thing that caused the people to go a long way to 
Valentine’s for cider in 1872, and Valentine and the 
others told us what that reason was, that it was 
because he was using his new system of laying up 
cheeses with his form, extended rack and cloths. 
This one fact, if not a straw to lay up acheese with, 
is surely a straw to show the correctness of the testi- 
money of defendant’s witnesses. 

Sizth. ‘‘The improvement in question was known 
to and used by Edward G. Dow, Sherburne, Chen- 
ango county, N. Y., as early as 1871 (see page 272, 
q. 9). 

This witness describes accurately that he used 
hop-sacking; that the racks were made of slats 
crossing each other at right angles; that the form 
was nearly square, about five inches deep, the 
corners being secured by means of nails in a corner 
piece, wtth logs at each end in the cuts to rest 
against the bolts, and that the said racks extended 
beyond and underneath the form, and 1n answer to 
question 138, p. 273, he details the operation of laying 
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up the cheeses in the same manner as is described in 
the patent, and that he has used the racks, form 
and cloth, and laid up the cheeses in the same man- 
ner as described, from 1871 continuously to the 
time he testified. He also said that John Clark 
called on him in 1878 and saw his form, racks and 
cloth, and that Clark claimed he, Dow, infringed 
the patent in suit, and that he told Clark that he 
used those devices in making cider since 1871. 

Here we have the positive proof of more than one 
person publicly and successfully using the improve- 
ment in his business prior to the date of the alleged 
invention by Clark, and the knowledge upon the 
part of many of such use. 

The names and residences of some of the above 
named users, and persons who had knowledge, and 
the places where used, etc., have been inserted in 
the answer by an amendment thereto which appears 
on pages 232, 233 and 234 of the Transcript. 

The prior knowledge and use of a single person is 
sufficient. The number is immaterial. 


Coffin v. Ogdeu, 2 Whitman’s Pat. Cases, 
465; 8. C., 18 Wallace, 120. 

Bedford v. Hunt, 1 Mason, 302. 

Egbert v. Lippmann, 104 U. 8., 338. 

Manning v. Glue Co., 23 O. G., 2418. 


If the thing patented has been in use, or described 
in a public work, anterior to the supposed dis- . 
covery of the patentee, his patent is void. Although 
he had no knowledge of such previous use or pre- 
vious description, the law supposes he may have 


known it. 
Evans v. Eaton, 1 Whitman’s Pat. Cases, 


81. 


It was the intention of the legislature to invest an 
exclusive right in the inventor only, on condition 
that his invention was not known or used by the 


public. 
Shaw v. Cooper, id., 173. 
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II. 


The use of the various elements claimed in the 
patent do not constitute a valid combination. The 
combination is not a true combination, but is merely 
an aggregation or assemblage of parts. Old devices, 
at the best, have merely been brought into juxta- 
position, and each part is allowed to work out its 
own effect without the production of something 
novel. Each of the elements act-independently of 
the others. There is no novelty in the alleged im- 
provement, and the patentee has not invented any- 
thing that rises to the dignity of invention. 

In the patent to John Clark (who is the same per- 
son who is the patentee named in the patent in suit), 
dated March 3, 1874, No. 148,034, ‘‘ for wineand cider 
presses,’’ we find the invention to relate to an im- 
provement in the ‘‘ pomace frames’’ used in connec- 
tion with the ‘‘crib,’’ and among the objects of the 
invention. * * * 

‘* Thirdly. To avoid irregularities in the degree 
of pressure throughout the cheese, to break the 
pomace frames by the use of such as will give to 
irregularities in the mass; and 

‘Fourthly. To produce clear and implied juice by 
the substitution of flexible pomace frames and fac- 
tory cloths for straw or coarse burlaps, the use of 
which is enabled by the said frames.”’ 

The patentee states in his said specification that 
‘*the pomace frames are composed of a series of 
bars D, connected by cords a, tacked to them near 
their ends, making them perfectly flexible.”’ 

‘*In laying up the cheese a flexible frame is first 
laid in, and on it a fine factory or cotton muslin 
large enough to fold over the layer is laid, and on 
it is spread the pomace to the depth of about five 
inches. The cloth is then folded over the layer, and 
on it is placed another frame and another layer as 
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before, and so on until the crib is filled to the top. 
By using the flexible frame, in this manner I am 
enabled to use fine cloth instead of straw or coarse 
burlaps, through which to strain the expressed 
juice, and thus arrest the smaller particles of crushed 
fruit.”’ 

The third olaim of the patent is for a flexible 
pomace frame composed of the bars D connected by 
the cords a, substantially as described and shown. 

It will be borne in mind that the patent in suit 
states the object which the inventor has in view is, 
in laying up a cheese ‘‘for the cider press where 


each layer is folded up ina cloth to secure uni- 


formity of thickness of all the layers in the mass or 
cheese, and thus secure — _— in its 
entire area.’ 

That the pomace rack may be rigid as shown in 
this patent, or flexible as described in the above 
patent of March 3, 1874, No. 148,034, issued to Clark. 

The manner of laying up the ‘‘cheese,”’ as far as 
the cloths and racks are concerned, are identical in 
description in both patents. The only difference 
between the two inventions in the two patents being 
that in the first he uses a higher form in which is 


placed the racks, and in the second a lower form 


which temporarily rests on the extended pomace 
frames. 

Is itinvention to substitute for a higher and wider 
thing a shorter and narrower one? The crib was 
higher and wider, the frame was shorter and less 
wide. The crib supported the pomace during the 
whole pressing, the form supported the pomace 
temporarily until the pomace could be ‘struck 
level,’? and the cloths turned over on the pomace 
when the form was removed. No new result was 
accomplished. The same result was not accom- 
plished in a new way. The result was to hold the 
pomace in position in both cases. The result was 
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accomplished in both cases by the support which 
was given it either by the sides of the crib in the 
one case, or by the sides of the form in the other 
case. In the case of the crib only such part of the 
crib was needed to support each layer as immedia- 
tely surrounded the layer; the part of the crib next 
above or below the layer effected no part of the sup- 
porting; in other words, there was no difference in 
result whether the crib extended above or below the 
the layer, any more than in the case of the guide- 
frame or form in the second patent. 

The only novelty which ut seems the complainants 
agree or admit there was in the invention in the 
patent in suit, was in the extending therack under- 
neath the form, in the use of a guide-frame a few 
inches smaller instead of a few inches larger than the 
racks. The result sought and obtained in both 
cases, one where the form extended beyond the rack 
and the other where the rack extended beyond the 
form or guide-frame, was the expression of the juice 
from the pomace. 

It is admitted that the use of the guide-frame is 
temporary only to hold the cloth while the pomace 
is being filled therein to form the cheese and to 
regulate the position of the cheese in the mass, and 
that after the form has been removed there is noth- 
ing there to support the cloth in any way so as to 
make it strictly conform to the forms which it occu- 
pied when the guide-frame was placed upon the 
rack, excepting the drawing over the ends of the 
cloth on the cheese and the resistance produced by 
the cloths lying upon the pomace. (See answers to 
complainant’s expert Low, Q. 55, ef seg., p. 129.) 
Also, that the lower layers would extend more than 
the upper because of the increased weight above 
them. (Question 60, p. 130.) 

Clark, the patentee, also admits that Boomer, in 
June, 1874, told him his invention was not good for 
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anything by reason of want of novelty, and was not 
patentable. (See x. questions 148 to 152, p. 76.) 

Clark also admits that racks, forms and cloths had 
been in use in making cider about fifty years he 
should think, as appears by the ‘‘Cider Makers’ 
Manual,”’ and that there was a patented rack exhib- 
ited in the ‘‘Cider Makers’ Manual”’ similar to his 
rack, which performed the same functions as his 
rack, was made in the same way as his stiff rack. 
(See question 103, e¢ seq., p. 74.) Clark also admits 
that Mathews and Clark, of Pontiac, Michigan, used 
flexible racks in 1873. (Question 89, p. 74.) 

Boomer says also in answer to question 18, e¢ seq., 
p. 161, ‘‘That a guide-frame made of four boards 
nailed together at the ends was a well-known device 
among cider makers; that it was an old device; the 
first device he ever saw or used in a cider mill some 
thirty-five years ago; that it was used at that time 
with straw, used to form the cheese and keep the 
straw in place while the pomace was being put in, 
and used as a guide in turning the straw so as to 
envelop the pomace— prevent its spreading out; that 
this guide-frame was laid on the platform of the 
press and rye straw spread over the bottom and ex- 
tended out over the sides of the form. The form 
was filled nearly full of pomace, and the straw 
turned over, bringing the ends that extended beyond 
the form in toward the middle of the cheese, and 
then a little more straw was spread so as to form 
channels for the cider to pass out, and a little pomace 
laid on the top of these ends so as to hold them in 
place ; then the form is raised up and four sticks 
put across the corners under the form and over the 
layer of pomace and straw so that it supported the 
Sorm in a new position; then some straw was put 
on extending out over the pomace, and another 
layer formed in the same way; in that way they 
formed four or five or six layers. 
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Here we have a positive admission as to the use 
of forms or guide-frames, as called in the patent, 
made in the same way and used in the same man- 
ner as described in the patent, in use for thirty-five 
years in cider-making. We have an admission also 
that a substance of a rack, that is four sticks were 
put across the corners upon the pomace, which 
sticks extended beyond the form and supported the 
form. Was it any invention, therefore, to add 
more sticks to the four sticks and make more sticks 


extend underneath and support the form or guide- 
frame? Did it constitute invention to nail together 


four or more sticks of equal length so that all 
should extend beyond the form? Does the number 
of sticks constitute the invention? J¢ is claimed 
that the extension of the sticks forming the racks 
underneath the guide-frame or form constitute the 
invention. Have we not here the extension? The 
witness says the four sticks extended under and 
supported the form. It surely was no invention to 
substitute the cloth for the straw, for that is shown 
and claimed in the patents to Thomas in 1865, and 
Holbrook in 1871. 

Boomer admits also in answer to q. 54, p. 165. 
About the racks: ‘‘It matters not whether two, or 
three, or four, or five of these cross-sticks prac- 
tically are used, though the more there is used the 
" stronger the rack is made, and the larger the rack 
is the more are necessary.’’ 

Now if the guide frame, in all essential features, 
same as Clark’s, has been in use for thirty-five 
years; if racks made of four sticks, extending 
under and supporting such guide-frame, were prac- 
ticable and in use for thirty-five years, and if cloths 
had been in use at least eleven years before the date 
of the application for the patent in suit; all of 
which three elements performed the same functions, 
in the same manner; produced the same result and 
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in the same business, as described, shown and 
claimed in the suit, where was the novelty of the 
invention and how could the combination be a pat- 
entable one ? 

We submit that the complainant and his witnesses 
have proved, in fact admitted, that there was no 
novelty in the invention. The theory of the com- 
plainant is that the novelty exists in the extended 
pomace rack. Just to see how slim the invention 
is, if it could be dignified by the term invention, let 
us add—— 

If one made and used a guide-frame just like 
Clark’s, and a cloth to enclose the pomace, the same 
as Clark’s, and a rack in all essential features like 
Clark’s, excepting that said rack did not extend 
underneath the guide-frame, then the maker or user 
would not infringe the claim of the patent. By 
cutting the rack an inch or two short he would not 
infringe. 

If this court can declare that other inventions, which 
have greater importance, lack the important element 
of novelty, what must it say of an invention whose 
sole novelty consists in making a few sticks which 
form a rack one or two inches longer than sticks 
which had heretofore been used to make the same 
kind of rack for the same purpose had been made. 

I don’t know that one can explain this point any 
better than the learned judge did who delivered the — 
opinion of the court below herein, and the following 
extract is taken therefrom (see p. 17): 

‘Assuming for a moment that there is here what 
the law recognizes as a combination, viz: Such a 
union of separate and distinct parts that each oper- 
ates upon and with the others, producing a new and 
useful result by their united action, the next ques- 
tion to be considered is, has the patentee invented 
anything worthy of protection ¢ 
‘¢ Before this patent, cider makers had an undoub- 
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ted right to use racks and cloths in combination or 
alone; and they had also a right to use some device 
by which the pomace could be placed on the racks 
in layers of uniform thickness. Any man of ordi- 
nary mechanical ingenuity who wished to confine a 
yielding substance within prescribed limits would 
almost certainly make a frame of the desired size. 
Clark did this, and only this. He nailed four 
boards of equal length together at the corners, in 
_ the form of a hollow square, and laid it on the rack. 
Why is there any more of invention in this than the 
placing of the window in the stove case or the 
mirror in the car case ? 

What instrumentality does the patentee here use 
that was not known and free to every cider maker 
long before the patent? Take away the guide-frame 
and nothing remains of his invention. Its use, 
though in a new position, would seem to bea simple 
mechanical contrivance, requiring only ordinary 
skill and judgment and not amounting to invention. 
Furnish any practical cider maker with cloths and 
racks, direct him to place the pomace on the racks 
in a uniform and symmetrical manner, and it would 
immediately occur to him to do just what the 
patentee here did. 

To adopt the sententious language of the court in 
Stephenson v. The Railroad Co., 14 Fed. Rep., 457, 
it may be said, ‘‘to authorize a patent the law 
requires the invention of a new thing. It is not 
satisfied by inventing a new place for an old thing 


without change of result.’’ 
* * * * * * 


As indicative of the patentee’s own views of the 
novelty and patentability of the alleged invention, 
it appears that he visited Syracuse in the summer 
of 1874, and explained his system to a member of 
the Boomer & Boschert Press Company — Mr. 
Boomer. 
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In September following, in a periodical issued by 
that company, and widely circulated, there appeared 
a full and complete description of the system de- 
scribed in the patent. Under the heading, ‘‘The 
best system yet devised,’ is the following statement: 
‘* It is to last year’s experience that we are indebted 
for the most sensible plans for laying up a cheese— 
a plan which we predict will be speedily adopted 
by all wide-awake cider makers, although, perhaps, 
it has not yet been sufficiently tried to establish its 
merits, yet, as it has been successfully put into use by 
several parties, there seems to be no question as to its 
feasibility.’’. Then follows the description. This, 


' certainly, is a very significant piece of evidence, in 


view of the fact that Mr. Boonret, who admits that 
he probably wrote the article, is now vice-president : 
of the Clark Pomace Holder Company, the com- 
plainant in this action, his relations with the patentee 
being of an intimate and confidential character.”’ 

To this opinion of the court we will merely add 
that Boomer admitted upon cross-examination that 
at the time Clark showed bim the alleged improve- 
ment, that he did consider his (Clark’s) invention 
worth patenting, when he saw it patented; and that 
he would have considered it worth patenting if Le 
had known what claim he could make and sustain, 
(Q. 113 et seqg., p. 45.) and then goes on to show how 
little, if any novelty there was in the alleged im- 
provement. 

Boomer furthermore says he suggested to Clark 
to make his racks stiff; that he found fault with 
the pliable racks, which was one of Clark’s hobbies. 
(Q. 21 et seq., p. 39.) 

Clark admits the fact that Boomer did not favor 
the pliable racks and said they were not worth any- 
thing, and although not admitting in so many 
words that Boomer did not think the invention 
worth patenting, yet a fair inference is drawn to 
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that effect from his testimony. (qs. 59 to 62 and 72 
to 76, pp. 72 and 73.) 

Now, as to the aggregation. 

The several elements of the combination are these: 
First, the guide-frame ; second, an extended pomace 
rack ; third, a cloth to enclose a layer of pomace 
therein. It must be remembered that the patent 
describes that two of these three elements, to wit: 
the extended pomace rack and the cloths which 
enclose the layer of pomace only co-act, if there 
can be called co-action, which is doubted, and that 
the guide-frame is not used in the pressing—but 
only has a temporary use at best. 

It can hardly be said that there is coaction in the 
two elements above-mentioned. The racks could be 
dispensed with as is stated in the Thomas patent. 
The cloths are necessary. 

The use of the guide-frames causes no combina- 
tion between it and the rack and cloths. No new 
result is produced by its use—the press operates in 
the same way ; the cheese is pressed down and the 
juice force out as before. As is suggested in the 
opinion of the court below: ‘‘ To what that is new 
and useful does the guide-frame contribute in con- 
nection with the other devices?’’ In other words, 
suppose this patentee to be the first inventor of racks 
and cloths, could he be deprived of the benefits of 
his discovery in its simplest and most practical form 
by another person who should obtain a patent for 
such a combination as is described in the specifica- 
tion ? 

Would it not be immediately insisted that the 
latter was simply using the old invention with the 
addition of a very simple and well-known mechani- 
cal contrivance which added to the old combination 
no new co-operative element ? 

It would seem at least doubtful whether the guide- 
frame, to any greater extent than the shovel with 
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which the pomace is placed upon the racks, or the 
instrument with which it is ‘‘struck level with the 
girts of the frame,’’ acts in combination with the 
racks and cloths. The guide frame has been removed 
and has ceased to perform any function before the 
racks and cloths begin to act reciprocally; it does 
not act on them, or they on it. If straw ora solid 
platform was under the guide-frame instead of the 
racks it- would perform the same office. 

To constitute a valid combination there must be a 
new result produced by the combined action of all 
the component parts. What is the result in this 
case? It may perhaps be admitted that the guide. 
frame operates more conveniently than the old de- 
vices; but something more than this is necessary to 
sustain a patent for a combination.”’ 


Hailes v. Van Wormer, 20 Wall., 353. 
Pickering v. McCullough, 104 U. 8., 310. 
Rechendorfer v. Faber, 92 U S., 347. 
Packing Co. cases, 105 U. 8., 566. 


III. 


Clark, the alleged patentee, abandoned his inven- 
tion to the public. 

Clark admits that he publicly exhibited his al- 
leged invention at fairs and sold the same in 1874, 
and since that time up to the time he obtained the 
patent (question 81, ef seg., p. 73), and that he re- 
ceived royalties from the Boomer & Boschert Press 
Co., for the use of said invention before he made his 
application for said patent. (Question 98, ef seq., 

. 74.) 
. He tried to keep within the two years allowed by 
law to make his application and says that he pub- 
licly exhibited his invention at the fairs in Septem- 
ber, 1874. He admits, however, that he showed the 
invention to Mr. Boomer in June, 1874. (Question 


144, p. 71.) 
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Boomer says that Clark sold the alleged inven- 
tion in 1874 and exhibited it at the fairs in that 
year ; that he met Clark at the fairs and the inven- 
tion was exhibited on the machines made by his 
firm, the Boomer & Boschert Press Co. (questions 
106 to 113, p. 45), and adds that he printed a state- 
ment in his paper, ‘‘ that the Boomer & Boschert 
Press Company was ove of the first to recognize the 
merits of the invention; in fact they had used or 
introduced it for two seasons before Clark obtained 


his patent, presenting it in connection with their 


press as an unpatented device. This publication 
was called the ‘‘ National Press,’’ and the issue in 
which this article appeared was dated July, 1880, 
‘‘ Defendant's Exhibit, No. 27.’’ (Question 140, p. 
46.) 

Here Clark admits, and Boomer, the vice-presi- 
dent of the complainant admits, that he made and 
sold the invention for two years before his applica- 
tion and allowed others to do it. It was publicly 
exhibited at the Centennial Exhibition in 1876, 
commencing in May, 1876, in Philadelphia, without 
Clark’s permission. (Question 77, p. 73.) 

What inference are we to draw from these state- 
ments? Must it not be that Clark thought so little 
of his invention that he never intended to make an 
application fora patent therefor. Headmitted that 
he waited within four days of the expiration of two 
years after he commenced to exhibit it before he 
made his application, but he says he exhibited it,to 
Boomer in June, 1874, thus being more than two 
years before making an application. What did 
Clark do about the invention between June, 1874, 
and September 11, 1874, a period of nearly three 
months? Did he wait these three months before he 
commenced to make and sell? By what or upon 
what data does he fix September 11, 1874, as the 
first he made and sold. It must be remembered 


89 


that Boomer says an account of the invention was 
published in his paper and distributed at the fair 
at Columbus, Ohio, which commenced September 7 
or 8, 1874 (Question 21, p. 51), at which fair his firm 
was exhibiting cider presses. He further says 
Clark came to his establishment in August, 1874 


(Clark says June, 1874), and wanted us to intro- ~~: 


duce it. That he saw the advantage of it and took 
right hold of it at unce. He made the racks and 
Forms and laid up a cheese and tested it, and tried 
it there in Syracuse in their shop. (Question 99, 
p. 44.) Now, if as Clark says, he went to Boomer 
& Boschert Press Co., in June, 1874, and as Clark 
and Boschert admit Clark went there to get them 
to introduce the invention, and as. Boomer says 
they took right hold of it and wrote articles about 
wt, and that it was publicly exhibited at fairs in 
September, 1874, how are we to construe these acts, 
except upon the principle of dedication to the pub- 
lic? At any rate we must infer that Clark sold 
or caused to be sold, the invention, and used or 
caused the same to be used, between June, 1874, and 
September 11, 1874. If either of these things were 
done before September 11, 1874, then the patent is 
void because the invention was in public use or on 
sale for more than two years prior to the applica- 
tion, which was made September 11, 1876. 

There is one fact, although a slight one, which 
confirms one in the belief that the invention was 
publicly used and sold more than two years before 
the application, and that Clark knew it, and did 
not make oath to the contrary, and that is, the oath 
filed with the application omits entirely any state- 
ment in regard to the matter. (See the oath on page 
294). ee 

Admitting for the sake of the argument that Clark 


did not publicly exhibit, or sell, the invention prior 


to September 11, 1874, being just two years before 


his application, yet he stood by and so freely allowed | 


others to use and sell the invention that it must be 
held he abandoned the invention to the public. 

In the case of the American Hide and Leather 
Splitting and Dressing Machine Co. v. American 
Tool and Machine Co. (4 Fisher’s Patent Cases, p. 
284), 1870, it was held that an inventor might so 
freely allow the use of his invention within two 
years immediately preceding his application, as to 
have his acts amount to an abandonment of the in- 
vention. ) 

Where an inventor allows his invention to be used 
in public by an individual or individuals, or he 
allows the whole public to use it, he abandons his 
invention and dedicates it to the public. 

Curtis on Patents, § 102. 


IV. 


Clark, the patentee, obtained the patent by fraud 
and misrepresentations, and upon a failure to comply 
with the statute. 

It has been proved, as before set forth, that 
Boomer suggested a part, that is, the rigid rack, to 
Clark in June, 1874, at their first interview. 

At the time of his application Clark knew of the 
use of his pretended invention by others; he knew 
of the publication of the invention in the ‘‘ Cider 
Makers’ Manual,”’ published in 1869; he knew of the 
publication of the invention in the ‘* Boomer & Bos- 
chert Press of September, 1874; he knew he had 
.publicly used and sold the invention, and offered to 
sell and wanted others to introduce the invention 
more than two years prior to his application, and 
he fails to make the proper statement under oath 
required by the statute. and by the rules of the 
Patent Office. If he could not truthfully swear to 
the statement then his patent is void. If he swore 
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to the truth he could not obtain a patent. Knowing 
his dilemma he fails to make any statement under 
oath, as required. | 

Section 4292 of the United States Revised Statutes 
reads in part as follows: 

‘*The applicant shall make oath that he does 
verily believe himself to be the original and first in- 
ventor or discoverer of the art, machine, manufac- 
ture, composition or improvement for which he 
solicits a patent; that he does not know and does 
not believe that the same was ever before known or 
used, and shall state of what country he is a 
citizen,’’ etc. 

In this case Clark knew that the invention had 
been known before he discovered it. 

In this case Clark did not sign the affidavit re- 
quired, and in the pretended affidavit there is no 
statement ‘‘that he did not know,’’ etc. 

The authority to issue patents is a limited one, 
and the party must bring himself within the terms 
of the statute before he can derive any title to de- 


mand a patent. 
Pennock v. Dialogue, 1 Whitman’s Patent 


Cases, p. 127. 


The failure on the part of a patentee in the pre- 
requisites of the act authorizing a patent, is a bar to 
a recovery, and this defense does not depend on the 
intention of the inventor, but is a legal inference 


upon his conduct. 
Grant v. Raymond, 1 Whitman’s Patent 


Cases, p. 146. 


y. 


The patent is void because the description of the 
invention contained therein is net in such full, clear 
and exact terms as to enable one skilled in the art 
to which it appertains to make and use the same. 

It is impractical to construct the device and lay 


42 


up cheeses in the form as laid down in the specifi- 
cations and drawings. (See defendant’s exhibits, 
‘* Perspective views of Clark’s guide-frame;”’ see 
testimony of Alexander Selkirk, that specifications 
are faulty, and the admission of complainant’s ex- 
pert, Low, that the drawings annexed to the patent 
are vague and indefinite). 


VI. 


The defendant does not infringe the claim of the 
patent. 

It is admitted that the defendant used a rack, a 
form and a cloth in his business of making cider, 
but his rack does not extend beneath the form, nor 
is the form of the construction of the complainant. 
The rack and form are one piece, and are used in 
both capacities at times, or only as a rack, as may 
be desired. (See exhibit.) 

The witnesses to prove the infringement are two 
in number, one a boy, John Pemberton, aged seven- 
teen years, who displays very great ignorance, who 
says he worked for the defendant in 1876 and in 
the fall of 1877 (being both before and after the date 
of the patent), and that in 1877 Ferguson, the de- 
fendant, had a press upon the bottom of which 
cleats were nailed, and that in laying up a cheese 
the defendant put a box on the cleats, and put 
cloths in the box and filled it with pomace and 
turned the cloths over, etc. The other witness, 
Goodfellow, says that he worked for the defendant 
in the fall of 1880, and that the defendant in laying 
up cheeses, that there was a rack laying in the 
platform, and a form placed in that, and cloths on 
that, and that pomace was filled in, the cloths 
turned over and the*forms taken off. That defend- 
ant afterwards used a rack which turned up on the 
four sides, made under the defendant’s own patent, 
which did away with the necessity of a form. 
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The sides of this rack were turned down when the 
cloth had been turned over. That no form was used 
excepting such as was made by the turning up of 
the sides of the rack, the sides being held in posi- 
tion when turned up by sticks with notches in them, 
and upon the removal of the sticks the four sides of 
the rack dropped down. (See page 27, e¢ seq.) 

The defendant says (pages 174, Q. 7, ef seg.) that 
November 23, 1874, he bought a press off N. Griffes 
of Schenectady, a bill of which he produced. (Ques- 
tion 31, p. 176). That in the season of 1874 he used 
the press he bought of Griffes which had notcheted 
screws, the cheese being laid up in alternate sections, 
a rack placed between each section or layer, and the 
pomace enveloped or filled a cloth between; that he 
could not succeed with that plan; it was not large 
enough; he finally adopted a plan which made the 
cheese twice as large, using two racks at the side of 
each other, the pomace being filled in a cloth as 
before, a form made of four strips of inch boards 
one inch thick, six inches wide, the form being less 
in area than the combined size of the racks, the 
pressure was applied and the cheese squeezed out. 
This he used in 1874, and 1875, and 1876, being three 
seasons before the patent was granted, which was 
February 6, 1877, and almost two whole years before 
the date of the application therefor, to wit, Septem-. 
ber 11, 1876. That he had adopted this plan with- 
out seeing or hearing anything about Clark or his 
invention, and that he continued to use it until he 
obtained a patent for a combined rack and form, 
the same being a rack with its four sides hinged to 
turn up or let down at pleasure. 

We claim: 

First. That the infringement has not been shown, 
because while nominally two witnesses have been 
sworn, yet only one gives any evidence which might 
be construed into any statement of the infringe- 
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ment. The answer was under oath, and two wit- 
nesses who had knowledge of the infringement 
should have been examined and er proved 
such infringement. 

Second. The witness who was sworn is fully met 
by the evidence of the defendant. 

Third. The evidence. shows that the defendant 
used the alleged infringing process nearly two years 
before the application for the patent in suit. 

fourth. The process of the defendant was not the 
process claimed in the patent. 

Let us see if this is not so. The claim of the 
patent is: 

‘*The guide-frame D, in combination with an ez- 
tended pomace rack, and a cloth to inclose a layer 
of pomace therein, substantially as described.”’ 

It will be borne in mind that the complainant 
claims that the novelty of the invention consists in 
making the rack larger than the form, so that the 
rack will extend underneath and support the 


Jorm. 


The defendant proves that his form was larger 
than the rack, and he says the first rack was nailed 
permanently to the floor of the press; that in 
making his layers he put two racks side by side 
and then the form on the two racks, and that when 
the two racks were laid down side by side THEN the 
JSorm rested upon the joined or adjacent racks, and 
NOT UNTIL THEN. The first rack which was per 
manently fastened to the bottom of the press was 
merely parallel cleats nailed to the bottom of the 
press. The complainant’s witnesses admit that 
fact. 

The rack used by the defendant not extending 
beneath the form, the process claimed by the com- 
plainant in the patent, could not be infringed, es- 
pecially so as one of the essential elements of the 


claim, to wit, an extended rack is not found in the 
defendant’s process. , 

Boomer, complainant’s witness, and the vice-pre- 
sident ‘of complainant, says, there would be no 
infringement if racks, forms and clothes are used, 
if the rack does not extend beyond the form ; that 
the extended rack is a vital element in the patent. 
(Question 218, p. 66, to question 223). 

The defendant has not used the whole combina- 
tion; he has used the same elements that have been 
used for many years (as has been admitted) prior to 
the date of the application. It cannot be said that 
he has used an equivalent, because in the first place 
he used in place of the movable bottom rack of the 
patent cleats permanently fastened to the press; 
secondly, in place of one small rack, which did not 
extend underneath the form he uses two side by 
side, and made a form large enough for the two 
combined racks. The patentee, Clark, had a patent 
in March, 1874, and by reason of such patent has 
limited his claim to the specific construction shown 
and claimed in the patent. He, Clark, is not the 
original inventor of a new improvement; in other 
words he is not the first in the field; his own patent 
and the patents of others limit him to his specific 
construction and claim, and in as much as the de- 
fendant does not use the precise combination claimed 
in the patent the defendant does not infringe. 

Where three elements are claimed in a patent, in 
combination, the use of fwo of the elements only 
does not infringe the patent. 


Gould v. Rees, 2 Whitman’s Pat. Cases, 
p. 437, 8. C.; 15 Wallace, 187. 


If an invention is an improvement on a known 
machine by a mere change of form, the patentee 
cannot treat another, who has improved the original 


machine by the use of a different form or combina- 
tion performing the same functions, as an infringer. | 


McCormick v. Talcott, 1 Whitman’s Pat. 
Cases, 1085. 

See, also, Carne v. Hyde, 16 Peters, 514. 

Vance v. Campbell, 1 Blach., 424. 

Roberts v. Hamken, 2 Clifford, 504. 

Mabie v. Haskell, id., 511. 

Brooks v. Fisher, 15 Howard, 219. 

Stimpson v. Railroad, 1( id., 329. 

Prouty v. Ruggles, 16 Peters, 341. 

Howe v. Abbott, 2 Story, 194. 


VII. 


Complainants are not the bona jide holders and 
owners of the letters patent in suit. 

The complainant, it is pretended, is an incorpo- 
rated company. | 

Boomer, complainant’s vice-president, testified 
that the company had not been incorporated at the 
time it took the assignment. (Question 168, etc., 
p. 48.) 

The company (complainant) has never made any 
profits from the manufacture of the invention, in 
fact the company has never made the invention. 
(Question 69, e¢ seg., p. 41, to question 77, p. 42.) 

The complainant bought the patent and issued 
stock of the company to the owners of the patent 
pro rata, according to the amount each one owned 
in the patent, the owners of the patent forming the 
company. (See Boomer’s testimony, question 147 
to 149, p. 47.) 

Here is a complainant which took an assignment 
before its incorporation, and which has never made 
the invention, but merely licenses others to make 
and use it, coming into court and asking that a 
patent may be sustained, and persons held to be 
infringers who use the invention or something simi- 
lar to, but not just the invention. 


i. 
} 
, 


Will the court uphold such a proceeding ? 
If the company was not incorporated there was 
no person or corporation in being at the time it took 
the assignment, who could take and hold such 
assignment, and the assignment is therefore void. 
If properly incorporated at the time the assign- 
ment was made, and it obtained a good title to the 
patent then, under the decision of 
the company never having existed for any other 
purpose than to license others to make and use the 
patent, and to receive royalties and to bring suits 
for infringement, the bill was properly ergeenin 
for this reason if no other. 


~ 


VIIL. 


The judgment of the Circuit court dismissing the 
bill, and for costs should be affirmgA with costs. 


is 


Counsel for Appelle 


No. 31 North Pearl street, 
Albany, NN. Y. 
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PATRICK CULLINANE VS. THE DISTRICT OF COLUMBIA. 1 


1 I.—Petition. Filed July 9, 1879. 


In the Court of Claims. December term, 1879. 


Versus 


PATRICK CULLINANE 
No. 12. 
THE District oF COLUMBIA. 


To the honorable judges of the United States Court of Claims: 


Your petitioner respectfully represents— 

That on the 18th day of September, A. D. 1871, on the 3d day of 
October, 1871, and on the 13th day of July, 1872, written contracts 
were made and entered into by and between Henry D. Cook, Alex- 
der R. Shepherd, James A. Magruder, 8. P. Brown, and Adolph 
Cluss, comprising the Board of Public Works of the District of Colum- 
bia, in the words and figures as set forth in Exhibits A, B, C, and 
D, and known as contracts numbered 20, 63, 106, and 394, and 
which he is unable to set out-in full, owing to the Commissioners, of 
the District of Columbia having possession of the same and refusing 
to give copies thereof. 

That by said contracts the said Board of Public Works, on behalf 
of the District of Columbia, bound themselves to pay unto your pe- 

titioner the prices therein specified. 
2 That by the terms of said contracts the Board of Public 
Works, on behalf of the District of Columbia, expressly stipu- 
lated and agreed to pay, in lawful money of the United States, to 
your petitioner the contract price for all work done under said con- 
tract. 

That the said Board of Public Works, on behalf of the District of 
Columbia, did fail and refuse to pay your petitioner in the lawful 
money of the United States, as they had expressly agreed to do, but 
compelled your petitioner to receive certificates of indebtedness of 
the Board of Public Werks of the value in the lawful money of the 
United States of 40 to 65 cents on the dollar, and they converted 
into District bonds, which were of about the same value as the cer- 
tificates of indebtedness. 

That by the failure of the said Board of Public Works to comply 
with their part of the contracts, in regard to paying your petitioner 
in the lawful money of the United States, 2 compelling petitioner 
to receive certificates of indebtedness of the actual value of about 
one-half of the value of the lawful money of the United States, 
whereby petitioner could carry out his part of the contract, so far as 
it provided that the workmen under petitioner should be paid in 
cash current, petitioner did have to sell said bonds, received as afore- 
said, and he sold them and realized the highest market value of the 
said District bonds, issued and delivered to him by said Board of 
Public Works, at the various dates; and by the failure of the Board 
of Public Works to comply with their part of the contracts petitioner 
was damaged tv the amount of fifty-three thousand dollars in lawful 
money of the United States. 

Your petitioner alleges that he received said certificates and bonds 
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2 PATRICK CULLINANE VS. THE DISTRICT OF COLUMBIA. 


under protest ; and that the defendant has received lawful money 
from the United States, and also from the tax-payers of the District 
of Columbia, that should have been applied to the payment of the 
plaintiff’s claim, as they were paid and collected for the identical 
work done by your petitioner under his said contracts and were 
moneys had and received by the defendant for the use of the 
plaintiff. ? 
3 Petitioner alleges that he fully complied with the terms of 
said contracts; that the work done and accepted under the 

same at the contract prices, and for which he received in bonds 
amounted to $118,000; that he has received in bonds of the value in 
lawful money of the United States of about $65,000, leaving due him 
about $53,000; and he makes the averment set-out in his affidavit 
part of his petition. : 

Petitioner demands judgment against the District of Columbia 
in the sum of fifty-three thousand doilars 

PATRICK CULLINANE. 
V. B. EDWARDS, Aétorney. 
M. BLAIR, 
CHARLES E. CREECY, 
Of Counsel. 


P. O. address, 611 F street N. W. 


District oF COLUMBIA, 
County of e+ 

Patrick Cullinane personally appeared before me and made oath 
according to law that no assignment or transfer of said claim, or 
any part thereof or any interest therein, has been made by your 
petitioner, and that he believes he is justly entitled to the amount 
therein claimed from the District of Columbia, after allowing all 
just credits and offsets, and that he believes the facts as stated in 


said petition to be true. 
PATRICK CULLINANE. 


Subscribed and sworn to before me this 9th day of July, A. D.- 
1880. 
[SEAL. ] GEO. F. GRAHAM. 
Notary Public. 
4 I].—Traverse. Filed October 6, 1880. 
And now comes the Attorney General on behalf of the District of 


Columbia, and, answering the petition of the claimant herein, de- 
nies each and every allegation therein contained, and asks judgment 


that the petition be dismissed. 
THOMAS SIMONS, 
Asst. Att'y General. 


III.—Motion for Leave to Amend Petition. Filed December 11, 1880, 
and Allowance of Same. 


To the honorable judges of ssid Court: 
Your petitioner respectfully asks leave of the Court to amend his 
petition by making an averment as follows: 


PATRICK CULLINANE V8. THE DISTRICT OF COLUMBIA. 3 


That on or about October 2, 1873, a statement was made by the 
auditor of the Board of Public Works of his accounts for 
5 work done and materials furnished under his contracts with 
the Board of Public Works, and the auditor stated the amount 
at about $133,000.00 after deducting the credits that the District was 
entitled to. That on the express condition that said Board of Public 
Works would then pay your petitioner in cash he agreed to deduct 
from said account above the sum of $15,000.00, which was deducted 
by said auditor, leaving the sum of $118,000.00; that the officers for 
the District of Columbia then agreed and stipulated that if your 
petitioner would take $118,000.00 in the bonds of said District your 
petitioner should be paid in cash the difference between the actual 
value of said bonds and their face value, which was, as your peti- 
tioner has stated in his petition, a difference of $53,000.00; that pe- 
titioner received said bonds under protest, and with the express con- 
dition that he would receive the difference in cash. | 
Yet the said District has failed to perform her contract and pay 
the difference, and has also retained the $15,000.00 found due your 
— and is this sum . received for the use of petitioner 
y said District of Columbia. Petitioner alleges that said 
District of Columbia has assessed tax lien certificates against 
the property on said street for the work done and realized the cash 
therefor. Wherefore petitioner prays judgment against the District 
of Columbia in the sum of $68,000.00. 
PATRICK CULLINANE, 


By V. B. EDWARDS, At?’y. 


G6 


W. BLAIR, Of Counsel. 


District or COLUMBIA, 
County of Washington, 


Patrick Cullinane, being sworn, says the foregoing statement is 
true, as he believes, and he makes the averments in his affidavit to 


his original petition part of this affidavit. 
PATRICK CULLINANE. 


Subscribed and sworn to before me this 9th day of December, 


1880. 
W. S. OFFULT, NW. P. [sear] 


Allowed: — 
Dec. 13, 1880. 
7 W. A. RICHARDSON, Judge, &e. 


7 IV.—Amended Petition by Leave of Court. Filed May 3, 1881. 


To the honorable judges of the United States Court of Claims: 


Your petitioner respectfully presents— 

That on the 18th day of September, 1871, a written contract (No. 
20) was made and entered into by and between your petitioner and 
Henry D. Cooke, Alexander R. Shepherd, S. P. Brown, A. B. Mullett. 
and James A. Magruder, comprising the Board of Public Works of 
the District of Columbia, in the words and figures as set forth in 
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4 PATRICK CULLINANE VS. THE DISTRICT OF COLUMBIA. 


Exhibit “A;” that on the 1st day of July, 1872, and the 23d day of 
April, 1873, said contract was extended to embrace other work. 

That on the 23d day of September, 1871, petitioner entered into 
another written contract (No. 63) with the parties aforesaid. This 
contract was, on the 23d day of November, 1871, and the Ist day of 
July, 1872, extended to embrace other work, which contract is made 
. Exhibit “ B.” 

That on the 3d day of October, 1871, another written contract 
(No. 106) was entered into with the parties aforesaid and your peti- 
tioner, and is marked Exhibit “C.” 7 

That on the 13th day of July, 1872, your petitioner entered into 
another written contract (No. 394) with the parties aforesaid, and 1s 
marked Exhibit “D.” And all of said contracts are made a part 
of this petition. : 

That the work done and materials furnished by your petitioner 
to said defendants, under said contracts aforesaid, were accepted by 
the defendant, and his accounts audited by the auditor of said de- 
fendant, and amounted to one hundred and _ ninety-one thousand 
and sixty-five dollars and forty-four cents ($191,065.44), less a credit 
of twelve thousand four hundred and seventy-six dollars and eigh- 
ty-five cents ($12,476.85) for materials charged to him; that he has 
since been paid in cash $30,000, Cook’s order, $6,000, certificates 
given by defendant to material, men, and charged to petitioner’s 
account, $8,610.28, leaving due as found due by the auditor, $134,- 
678.31, and certificates of the auditor for this sum given him. 

That said debt was not paid according to the terms of his con- 
tract, although he demanded payment in lawful money of the 
United States. 

That on or about the 2d day of October, 1873, he presented the 
several statements of his account which had been given to him by 
the auditor of the Board of Public Works, and demanded payment, 
in the lawful money of the United States of his debt against 
said defendant; that the defendant refused at that time to 
pay your petitioner in the lawful money of the United States the 

amount which defendant had found and admitted to be due 
8 him, but defendant stated to petitioner that if he would sur- 

render fifteen thousand dollars ($15,000) of the certificates 
given him by the auditor of the Board of Public Words aforesaid, . 
they (the defendants) would pay him the cash for the certificates of 
the auditor of the Board of Public Works, which had issued to 
him, and at that time in his possession, which was about one hun- 
dred and thirty-three thousand dollars ($133,000). Your petitioner, 
upon the condition that he would then and there, at that time, re- 
ceive lawful money for his debt of one hundred and thirty-three 
thousand dollars ($133,000), did surrender the sum of $15,000 of 
his debt, as evidenced by the auditor's certificates, and the defendant 
did then and there deduct the said sum of fifteen thousand dollars 
($15,000) from his account, leaving due him the sum of one hun- 
dred and eighteen thousand dollars ($118,000); that said defendant, 
after said sum had been deducted, refused to pay your petitioner in 
the lawful money of the United States, but gave your petitioner 
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PATRICK CULLINANE VS. THE DISTRICT OF COLUMBIA. 5 


bonds of the District of Columbia, which they represented was part 


of the $4,000,000-loan authorized by act of Congress, and which 


bonds, so delivered, they agreed should be worth par, or dollar for 
dollar, and if not, they would pay the difference Gobeens the actual 
value of said bonds and their face value in lawful money of the 
United States; that, in fact, the bonds so delivered were not part of 
the $4,000,000 loan authorized by Congress, but were bonds issued 
by the Governor of the District of Columbia, under and by virtue 
of the act of the Legislature of the District of Columbia, approved 
June 25, 1873, and worth, at that time, in lawful money of the 
United States, not more than about 55 cents on the dollar; that 
your petitioner has not received from said defendant the differ- 
ence in lawful money between the actual value of said bonds and the 
face value, being a difference of fifty-three thousand dollars ($53,000), 
nor has he received the sum of fifteen thousand dollars ($15,000), 

the amount of the surrendered certificates, October 2, 1873; 
9 That by the terms of said contracts the Board of Public 

Works, on behalf of the District of Columbia, expressly stipu- 
lated and agreed to pay, in the lawful money of the United States, 
to your petitioner, the contract price for all work done under said 
contracts. 

That the said Board of Public Works, on behalf of the District of 
Columbia, did fail and refuse to pay your petitioner in the lawful 
money of the United States, as they had expressly agreed to do, but 
compelled your petitioner to receive bonds of indebtedness of the 
District of Columbia of the value in the lawful money of the Unjted 
States of 40 to 65 cents on the dollar. 

That by the failure of the said Board of Public Works to comply 
with their part of the contracts, in regard to paying your petitioner 
in the lawful money of the United States, and compelling petitioner 
to receive bonds of the District of Columbia of the actual value of 
about one-half of the value of the Jawful money of the United States, 
petitioner did have to sell said bonds, received as aforesaid, and he 
sold them and realized the highest market value; that by the fail- 
ure of the Buard of Public Works to comply with their part of the 
contracts petitioner was damaged to the amount of sixty-eight 
thousand dollars, ($68,000,) in lawful money of the United States. 

Your petitioner alleges that he received said bonds under protest ; 
that the defendant has received lawful money of the United States, 


* as also from the taxpayers of the District of Columbia, that should 


have been applied to the payment of the plaintiff's claim, as they 
were paid and collected for the identical work done by your peti- 
tioner under his said contracts, and were moneys had and received 
by the defendant for the use of plaintiff. 

Petitioner alleges that he fully complied with the terms of said con- 
tracts; that the work done and accepted under the same at the con- 
tract prices, and for which he received bonds, amounted to one hun- 
dred and eighteen thousand dollars, ($118,000 ;) that he received 

in bonds of the value in lawful money of the United 
10 States of about sixty-five thousand dollars ($65,000), leaving 
due him about fifty-three thousand dollars ($53,000), on ac- 
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6 PATRICK CULLINANE VS. THE DISTRICT OF COLUMBIA. 


count of the depreciated value of said bonds; and also the sum of 
fifteen thousand dollars ($15,000), and interest on this sum at 6 per 
cent. from the 2d day of October, 1873, and until paid, leaving the 
total amount due for which your petitioner demands judgment 
against the District of Columbia in the sum of sixty-eight thousand 


dollars ($68,000), with interest. 
PATRICK CULLINANE. 


V. B. EDWARDS, Attorney. 
M. BLAIR, 
CHARLES E. CREECY, 

Of Counsel. 


District OF CoLUMBIA, \ ... 

County of Washington, §*° , 

Patrick Cullinane personally appeared before me, and made oath 
according to law that no assignment or transfer of said claim, or 
any part thereof or any interest therein, has been made by your 
petitioner; that he believes he is justly entitled to the amount 
therein claimed from the District of Columbia, after allowing all 
just credits and offsets, and that he believes the facts as stated in said 


petition to be true. 
PATRICK CULLINANE. 


Subscribed and sworn to before me, this 30th day of April, A. D. 
1881. 
[SEAL. ] GEO. F. GRAHAM, 
Notary Public. 


11 V.—Motion for Leave to Amend Petition Filed June 15, 1881, and 
Allowance of Same. 


To the honorable the judges of said court: 


; Your petioner asks leave of the court to amend his petition as fol- 
OWS : 
By striking out the sum [of] $12,476.85 and inserting $16,896.65, 
page (2) of petition. 7 
By striking out the sum [of ] $8,610.28 and inserting $7,105.97, 
page (2) of petition, leaving balance due, $167,062.82, for which cer- 
tificates were given to petitioner; that of this last sum certificates 
were surrendered, and, as stated in petition, the sums of $30,000.00 
and $6,000.00 paid in cash. 
Also to add to petition that $2,000.00 was paid for certificates held 
by Kelly’s bank. 
Also to add that $112.82 was paid in small sums in cash to peti- 
tioner, making total certificates paid in cash $38,112.82. 
By striking out $133.678.31 and inserting $128,950.00, page (2) 
petition. 
By striking out 133,000.00 and inserting $128,950.00, page 3, peti- 
tion. 
12 By striking out $118,000.00 and inserting $113,950.00, 
page 3. 


By striking out $118,000.00 and inserting $113,950.00, page 4. 
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PATRICK CULLINANE VS. THE DISTRICT OF COLUMBIA. 7 


By an averment in said petition alleging and averring that the 
agreement dated September 13, 1873, signed by petitioner and the 
Board of Public Works, as written, is silent as to the kind of bonds 
that were to be delivered to your petitioner; that the bonds were to 
be at par value, or equal to cash, and, if not, that the defendant 
would make good in cash the difference; that said agreement does 
not set forth the true agreement entered into by your petitioner and 
the Board of Public Works, and that said agreement be reformed 
and rectified, so as to set forth the true contract entered into between 
the parties thereto. ! 

And a general prayer for relief. 

PATRICK CULLINANE, 
By V. B. EDWARDS, Al?’y. 
June 15, 1881. 


Allowed. 
W. A. RICHARDSON, Judge, &c. 
June 15, 1881. 
13 VI.—Amended Petition by Leave of Court. Filed June 23, 1811. 


To the honorable the judges of the United States Court of Claims: 


Your petitioner respectfully represents— | 

First. That on the 18th day of September, 1871, a written con- 
tract (No. 20) was made and entered into by and between your pe- 
titioner and Henry D. Cooke, Alexander R. Shepherd, 8S. P. Brown, 
A. B. Mullett, and James A. Magruder, comprising the Board of 
Public Works of the District of Columbia, in the words and figures 
as set forth in Exhibit “A ;” that on the Ist day of July, 1872, and 
the 23rd day of April, 1873, said contract was extended to embrace 
other work and is made part hereof. 

Second. That on the 23rd day of September, 1871, petitioner en- 
tered into another written contract (No. 63) with the parties afore- 
said, and this contract was on the 25rd day of November, 1871, and 
the 1st day of July, 1872, extended to embrace other work, which 
contract is made part hereof and marked Exhibit “ B.” 

Third. That on the 3rd day of October, 1871, another written con- 
tract (No. 106) was entered into with the parties aforesaid and your 
petitioner, and is made part hereof and marked Exhibit “ C.” 

Fourth. That on the 13th day of July, 1872, your petitioner en- 
tered into another written contract (No. 394) with the parties 
ee and said contract is made part hereof and marked Ex- 
ubit “ D.” 

Fifth. That under said contracts and extensions your petitioner 
did perform work and furnish materials, and the said ek so done 
as aforesaid was duly approved by the engineer of the defendants, 
and certified to as being done in accordance with the contracts afore - 
said, and said work and materials were accepted by the defendant, 
and his accounts at different times audited by the auditor of the 
Board of Public Works, and the amount found due by the auditor 
aforesaid, upon the measurements of the defendant’s engineers, 
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$183,563.57. And on the — day of 1873, the auditor afore- 
said, as aforesaid, further found due your petitioner the sum of 
$2,267.08. And on the 17th day of July, 1873, the auditor afore- 
said, as aforesaid, found the further sum of $5,234.79 due your peti- 
tioner for work done as aforesaid, making the aggregate sum found 
due your petitioner by the auditor aforesaid, as aforesaid, the sum 
of $191,065.44, and for said sum he should have received from the 
District of Columbia, according to the terms of the (12) para- 
graph of his contracts aforesaid, the lawful money of the United 
States. 
14 Sixth. That the auditor deducted from his accounts afore- 


said, at the time of auditing the same, for materials furnished | 


by defendant, the sum of $16,896.65, as also the sum of $7,105,97, 
certificates given to material men, making aggregate deductions 
$24,002.62, leaving balance for which statements of accounts (known 
as certificates) were given direct to your petitioner, the face value of 
which represented the sum of $167,062.82; that of this last-men- 
tioned sum certificates were surrendered and the suins of $30,000 
paid by defendant in cash prior to January 29, 1873; the sum of 
$6,000 paid by defendant on Cooke’s order on or prior to March 20, 
1873; the sum of $2,000 paid by defendant to Kelley’s bank prior 
to August 6, 1873; the sum of $86.10 paid by defendant in cash 
April 16, 1873, and the sum of $26.72 in cash September 26, 1873, 
making the aggregate of these items the sum of $38,112.82, which, 
deducted, left the actual sum (about) $128,950 due your petitioner 
and not paid according to the terms of his contracts aforesaid. 
Seventh. That on or about the 13th day of September, 1873, he 
presented the several statements of his account which had _ been 
given him by the auditor of the Board of Public Works, and de- 
manded payment, in lawful money of the United States, of his debt 
against said defendant; that the defendant refused at that time to 
pay your petitioner in the lawful money of the United States the 
amount which defendant had found and admitted to be due him, 
but defendant stated to petitioner that if he would surrender fifteen 
thousand dollars ($15,000) of the certificates given him by the au- 
ditor of the Board of Public Works aforesaid, they (the defend- 
ants) would pay him the cash for the certificates of the auditor 
of the Board of Public Works, which had issued to him, and at 
that time in his possession, which was about $128,950. Your peti- 
tioner alleges and avers that the settlement, while in terms in- 
cluded bonds, was in fact to be upon a cash basis; and upon the 
condition that he would receive cash, or bonds equivalent of 
cash, he did on subsequent dates surrender the sum of 
15 $15,000 of his debt, as evidenced by the auditor’s certificates, 
and the defendant did deduct the said sum of fifteen thou- 
sand dollars ($15,000) from his account, leaving due him the sum 
of one hundred and thirteen thousand nine hundred and fifty 
dollars ($115,950) ; that said defendant, after said sum had been de- 
ducted, refused to pay your petitioner in the lawful money of the 
United States, but agreed that if your petitioner would take bonds 


amounted on the 29th day of January, 1873, to the sum of 
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of the District of Columbia, which they represented were part of the 
$4,000,000 loan authorized by act of Congress, and which they agreed 
should be worth par, or eqvivalent to cash, and if not they would 
pay the difference between the actual value of said bonds and their 
face value in cash; that, in fact, the bonds so delivered were no part 
of the $4,000,000 loan authorized by Congress, but were bonds issued 
by the Governor of the District of Columbia under and by virtue of 
the act of the Legislature of the District of Columbia approved June 
25th, 1873, and not at that time equivalent to cash; that in com- 
mitting this agreement, date of September 13th, 1873, to writing the 
stipulation “ that said bonds be at par or equivalent to cash, and if 
not they would pay in cash the difference between the actual value 
and their face value,” was by mistake omitted, and that the agree- 
ment as written is therefore silent in regard to kind of bonds, and — 
that they were to be made equivalent to cash, and if not defendant 
would pay in cash the difference between their actual value and 
their face value. though it was intended by your petitioner and also — 
by the Board of Public Works that that should be the agreement. 
A copy of the agreement as written is marked Exhibit “ E.” 
Eighth. That between the 26th day of September, 1873, and the 
2d day of October, 1873, your petitioner surrendered to the Board of 
Public Works the sum of $128,950 of certificates, as aforesaid ; that 
after the sum of $15,000 was deducted there was delivered to your 
petitioner in bonds, on the express agreement that the bonds 
16 were to be equivalent to cash, and if not the difference would 
be paid in cash, —, the face value of which represented 
$113,950, but their actual value in cash in the lawful money of the 
United States at that time was only about $62,672.50, making the 
difference between their face value and their actual value $51,277.50. 
Ninth. That said Board of Public Works, not regarding the said 
contracts and agreements made with vour petitioner prior and on 
September 26th and October 2nd, 18738, but contriving and intend- 
ing to wrongfully withhold the sums due vour petitioner under said 
agreements as actually entered into, has always hitherto delayed and 
refused to perform their agreements to pay in lawful money of the 
United States, or pay the difference in cash, according to the stipu- 
lations entered into with your petitioner, but the one of September 
135th, 1873, omitted by mistake in committing the same to writing, 
and the said defendant, among other things, pretends that as the 
stipulations of September 13, 1873, made between your petitioner 
and the Board of Public Works, that the said bonds to be delivered 
should be equivalent to cash, is not contained in the written agree- 
ment, that they were not bound by the actual stipulation. But your 
petitioner is advised that this honorable court has the power to re- 
form and rectify said written agreement, so defective by omission and 
mistake, so as to make it conform to the true agreement entered into 
by your petitioner and the Board of Public Works, by inserting in 
the clause alleged as aforesaid to have been omitted by mistake, and 
that when thesaid agreement isso reformed and rectified this honorable 
court has the power of enforcing a specific performance of the con- 
tract 5" —— and rectified, by compelling the said District of 
—2Y 
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Columbia to pay the difference between the bonds so given at that 
time and cash or ite equivalent, in accordance with the rectified 
agreement in writing and the true agreement entered into by the 
petitioner and the defendant. 
Tenth. That by the terins of said contracts the Board of Public 
Works, on behalf of the District of Columbia, expressly stipu- 
17 lated and agreed to pay, in the lawful money of the United 
States, to vour petitioner, the contract price for all work done 
under said contracts. : 

That the said Board of Public Works, on behalf of the District of 
Columbia, did fail and refuse to pay your petitioner in the lawful 
money of the United States, as they had expressly agreed to do, and 
have failed and refused to make equivalent to cash said bonds re- 
ceived by your petitioner under protest, but compelled your peti- 
tioner to receive bonds of indebtedness of the District of Columbia 
of the value in the lawful money of the United States of 40 to 60 
cents on the dollar. 

That by the failure of the said Board of Public works to comply 
with their part of the contracts, in regard to paying vour petitioner 
in the lawful money of the United States, and to make said bonds 
equivalent to cash, and compelling petitioner to receive bonds of the 
District of Columbia of the actual value of about one-half of the value 
of lawful money of the United States, petitioner did have to sell said 
bonds, received as aforesaid, and he sold them and realized the high- 
est market value; that by the failure of the Board of Public Works 
to comply with their part of the contracts petitioner was damaged 
to the amount of sixty-eight thousand dollars ($68,000), in lawful 
money of the United States. 

Your petitioner alleges that he received the said bonds under pro- 
test, and also protested against the deduction of the said $15,000 
dollars from the amount that was due him, but in order to-get the 
settlement aforesaid, he allowed it to be deducted, if they would 
then and there pay him cash; that defendant has received lawful 
money of the United States, as also from the taxpayers of the Dis- 
trict of Columbia, that should have been applied to the payment of 
the plaintiffs claim, as they were paid ar collected for the identi- 
cal work done by your petitioner under his said contracts, and 
were gore had and received by the defendant for the use of 

plaintiff. : 
18 Petitioner alleges that he fully complied with the terms of 
suid contracts. 

Eleventh, That after the various deductions aforesaid, and com- 
puting the value of the bonds at 55 cents on the dollar in lawful 
money of the United States, would leave due your petitioner the sum of 
$51,277.50, and also the sum of $15,000, with interest at 6 per cent. 
from October 2nd, 1873, until paid. : 

Twelfth. Your petitioner therefore prays that the said agreement 
of September 13th, 1873, as saiumlated to writing, may be reformed 
and rectified so as to give effect to the true intention of the parties ; 

and that said District of Columbia may be adjudged and decreed to 
pay in cash, or its equivalent, to your petitioner, In accordance with 
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said rectified instrument and the original contract in writing, and 
that your petitioner have such other and further relief as his case 
may require; wherefore he demands Judgment against the District 
of Columbia in the sum $68,000, with interest. 

Your petitioner further represents that no assignment or transfer 
of said claim, or any part thereof or interest therein, has been made, 
and that he believes he is justly entitled to the amount claimed from 
the District of Columbia, after allowing all just credits and _ offsets, 
and that he believes the facts as stated in said petition to be true, 
and that he has atall times borne true allegiance to the Government 
of the United States; that he has not in any way voluntarily aided 
or abetted or given encouragement to the rebellion against the said 


Government. 
: PATRICK CULLINANE. 
V. B. EDWARDS, Attorney. 
M. BLAIR, Of Counsel, 
P. O. Address, 611 F Street, N. W. 


District oF COLUMBIA, = 
County of Washington, | 


Patrick Cullinane personally appeared before me and made oath 
according to law that no assignment or transfer of said claim, or any 
part thereof orany interest therein, has been made by vour petitioner, 
and that he believes he is justly entitled to the amount therein 
elaimed from the District of Columbia, after allowing all just cred- 
its and offsets, and that he believes the facts as stated in said petition 


to be true. 
PATRICK CULLINANE. 


Subscribed and sworn to before me, this 22nd dav of June, A. D. 
1881. 
[SEAL. ] L. C. YOUNG, 
Notary Public. 


19 Exuipit “A.” Contract No. 20. 


This contract, made and concluded this eighteenth day of Sep- 
tember, in the year one thousand eight hundred and seventy-one, 
by and between Henry D. Cooke, Alexander R. Shepherd, James A. 
Magruder, A. B. Mullett, and S. P. Brown, constituting and com- 


posing the Board of Public Works of the District of Columbia, of the - 


first part, and Patrick Cullinane, of Washington, D. C., of the second 
part, witnesseth : 

First. That the said party of the second part has agreed, and by 
these presents doth agree, with the said party of the first part, for 
the consideration hereinafter mentioned and contained, sti under 
the penalty expressed in a bond bearing even date with these pres- 
ents, and hereunto annexed, to furnish at his own proper cost and 
expense, all the necessary materials and labor, and in a good, firm, 

and substantial manner, to lay and put down a brick foot 
20 pavement along Four-and-a-half street west, from Maine ave- 
nue to the Arsenal, in the city of Washington, D. C., and to 
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set the curb-stones along said Four-and-a-half street west and be- 
tween said points, this said paving to be executed in all respects in 


conformity with the specifications following, to wit: 
* * * * * * * 


(Specifications for— _ 
6 “ setting curb. 
“ “ brick foot pavements, left out.) 


Second. It is further agreed that the said party of the first part 
shall appoint, from time to time, such person or persons as may be 
by a § party deemed proper to inspect the material to be furnished, 
and the ark to be done under this contract, and that such person 
or persons shall have any and all opportunity and privileges which 
may be necessary to enable them to faithfully make the inspection 
aforesaid. | 

Third. It is further agreed that the work under this contract shall 4 
be commenced on or before the twenty-third day of September, one | 

thousand eight hundred and seventy-one. 
21 Fourth. It is further agreed that the said party of the first 
part may on notice to the party of the second part _—— 
work under this contract, but if not suspended it shall be completed 
within ninety days from the date fixed for its commencement, and 
that the said work shall not be sublet without the consent in writing 
of the said party of the first part. 

Fifth. It is further agreed that if at any time the party of the first 

art shall be of the opinion that the said work, or any part thereof, 
is unnecessarily delayed, or that the said contractor 1s wilfully vio- 
lating any of the conditions or covenants of this contract, or is ex- 
ecuting the same in bad faith, all of the work may be discontinued 
under this contract, or any part thereof; and the said party of the 
first part shall thereupon have the power to placesuch and so many 
persons as may be deemed advisable by centract or otherwise to work 
at and complete the work herein described, or any part thereof, and 

to use such materials as may be found upon the line of said 
22 work, or to procure other materials for the completion of the 

same, and to charge the expense of said labor and materials 
to the party of the second part, and the expense so charged shall be 
deducted and paid by the party of the first part out of such moneys 
as may be then due, or may at any time thereafter grow due, to the 
said party of the second part, under and by virtue of this agreement, 
or any part thereof; and in case such expense is less than the sum 
which would have been payable under this contract if the same had 
been completed, the party of the second part shall be entitled to re- 
ceive the difference; and in case such expense shall exceed the last 
said sum, the amount of such excess shall be paid to the party of 
the first part by the party of the second part. 

Sixth. It is further agreed that all loss or damage arising out of 
the nature of the work to be done under this agreement, or from 
any unforeseen obstructions or difficulties which may be encountered 

in the prosecution of the same, or from the action of the ele- 
23 ments, or from incumbrances to individuals, property, or 
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otherwise, on the line of the work, or adjacent thereto, shall be 
sustained by the said contractor. 

Seventh. It is further agreed that the said party of the second part 
shall punctually pay the workmen who shall be employed by him 
on work under this contract, in cash current,and not in what is de- 
nominated store pay or orders; and that he will from time to time 
and as often as may be required by said party of the first part fur- 
nish to said party satisfactory evidence that all persons who have 
done work or furnished materials have been paid as herein required ; 
and if such evidence is not furnished such sum or sums as may be 
necessary for such payment or claims shall be retained by said party 
of the first part until the said claims shall be fully satisfied. 

Eighth. And it is further agreed that partial payments shall be 


made by the duly authorized financial agent of the said party of the . 


first part on the monthly estimates of the chief engineer of 
24 the Board of Public Works aforesaid, and that whenever the 
said chief engineer aforesaid shall certify, in writing, that the 
party of the second part completely performed this contract on his 
part, and shall submit with said certificate his estimate of the 
amount due the party of the second part, then within thirty (30) 
days, as hereinafter provided, the said party of the second part shall 
be entitled to receive the full amount due under this contract, de- 
ducting therefrom all previous partial payments which may have 
been made as hereinafter mentioned. | 
And it is further expressly agreed that no money shall become due 
and payable under this contract except upon the certificate of said 


e 


engineer, as hereinbefore provided; and the said party of the second | 


part further agree- that he shall not be entitled to demand or re- 
ceive payment for any portion of the aforesaid work except in the 
manner set forth in this agreement; and when each and all of the 

stipulations hereinbefore mentioned are complied with and the 
25 engineer shall have given his certificate to that effect, a final 

settlement shall be made in writing between the parties, and 
the whole amount found due the party of the second part under this 
contract shall be paid to him, excepting such sum or sums as may 
be retained under any provision of this contract: Provided, That 
payments on account may be made by direction of the board, other- 
wise than upon the estimates of the engineer as provided above, if 
in their opinion the prompt execution of this nl will be promoted 
thereby. 

Ninth. It is further agreed that if at any time during the period 
of one year from the completion of the work to be done under this 
contract any part or parts thereof shall become defective from im- 
perfect or improper material or construction, and in the opinion of 
the said party of the first part require repair, the said party of the 
second part will, on being notified thereof, immediately commence 

and complete the same to the satisfaction of the party of the 
26 first part, and in case of failure or neglect of the said party 

of the second part so to do, the same shall be done under the 
directions and orders of the party of the first part at the cost and 
expense of the party of the second part. 
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Tenth. It is further agreed that the said party of the second part 
shall receive the following prices as full compensation for furnishing 
all the materials and labor which may be required in the prosecu- 
tion of the whole of the work to be done under this agreement, and 
in all respects completing the same, to wit: 

Grading footway, per cubic yard, twenty cents. 

Paving with new brick, per square yard, eighty cents. 

Relaying old brick pavement, per square yard, twenty-five cents. 

Setting new curb-stones (6”’), per lineal foot, thirty cents. 

Resetting old curb-stones (4"’), per lineal foot, fifteen cents : 

Provided, That bricks shall be furnished by the board ata 

27 price not exceeding eleven dollars and fifty cents per thou- 

sand, curb-stones to be delivered on the line of work by the 

board free of cost to the contractor, which said sums or prices the 

said party of the first part shall pay to the said party of the second 
part as herein provided, 

Eleventh. It is further agreed that the measurements shall be 
made by the engineer of the board or his assistants. 

Twelfth. And the said party, constituting and composing the 
Board of Public Works in and for the District of Columbia afore- 
said, agree with the said party of the second part to perform all the 
stipulations of this contract obligatory in it, and to pay, or cause to 
be paid, to the said party of the second part, or to his heirs, execu- 
tors, or administrators, in lawful money of the United States, the 
amount which may be found, from time to time, due him according 
to the contract. 

Thirteenth. It is further agreed that this contract shall be 

28 subject to any and all provisions of an act entitled “An act 

to provide a government for the District of Columbia,” ap- 

proved February 21, 1871, so far as the same shall or may be in any 

respect applicable to said contract, and also to any law of the Dis- 

trict of Columbia pertinent thereto, or to any part thereof, as fully 
as if the same were particularly set forth herein. 

In witness whereof the parties to these presents have hereunto set 
their hands and seals the day and year first above written. 

H. D. COOKE, 

ALEX. R. SHEPHERD, 

JAMES A. MAGRUDER, 

Ss. P. BROWN, . 8. 

A. B. MULLETT, a3 
Board of Public Works of the District of Columbia. 

PATRICK CULLINANE, 

Contractor. 


Signed and sealed in presence of— 
W. E. NOTT. 
LEWIS H. HALL. 


Bond in the sum of $2,706, dated September 18th, 1871. 


29 Exhibit B, C, and D are each of the same form as Exhibit 
A, except the number, date, kind of work, and place to be 
done and price for the same. 
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Extension of Contract No. 20. 


It is hereby agreed that this contract, with its various terms, con- 
ditions, and stipulations (except as respects the time of execution), 
shall be extended so as to embrace the grading and macadamizing 
at the board rates of Four-and-a-half street west from Missouri ave. 
to Arsenal gate, in the cityjof Washington, D. C., said work to be ex- 
ecuted in every respect in conformity with the accompanying speci- 
fications. 

Witness our hands and seals the first day of July, A. D. 1872. 

H. D. COOKE, SEAL. 
ALEX. R. SHEPHERD, [sear 
JAMES A. MAGRUDER, [sEAL. 
SEAL. 
SEAL. 
Board of Public Works of the District of Columbia. 
PATRICK CULLINANE, 
Contractor. 
Signed and sealed in presence of— 
WM. E. NOTT. 
JOHN A. HURLEY. 


30 Specifications for Constructing Roadway of McAdam Metal. 
Board of Public Works, District of Columbia. 


(1) The road will be dressed to the proper grade and cross-section 
to (12) twelve inches below the surface of the street when finished. 

(2) The surface will be well compacted by rolling and ramming. 
Any mud or soft or compressible material in the road-bed will be 
removed and the space filled with clean earth or gravel. 

(3) On this bed the metal will be spread in a uniform layer of (8) 
eight inches. The whole will then be compacted by rolling and 
ramming in such places as the roller cannot reach. 

(4) This-base course of metal will be of broken stone, of any hard 
and firm stone which may be approved by the engineer. This stone 
will be broken to pass through a ring (3) three inches in diameter 
by its longest dimensions, and screened from all dirt and particles 
less than one-quarter of an inch wide. 

(5) On this base course will be spread the top course of metal (4) 

four inches thick, made from hard and compact stone. Gran- 
31 ite, trap, or equally hard stone will be required for this top 

course. No sandstone, mica, slate, or any stone which con- 
tains mica will be used. 

(6) The stone for this course will be screened and entirely freed 
from dust and the finer particles of stone. This top course will be 
well compacted by rolling. On this course will be spread the top 
dressing obtained from the screening of the top course in sufficient 
quantity to be half (3) an inch thick after filling the surface void 
spaces of the top course. 

(7. Draining pipe-drains will be laid wherever required and con- 
nected with the manholes of the sewers. They will be paid for by 
the lineal foot, at a price to be determined by the board. 
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Bond in the sum of $20,000, with Thomas Kirby, Morris Murphy, 
and Geo. W. Goodall, sureties, dated July 1, 1872. 


Exuisit “ E.” 
SEPTEMBER 131TH, 1873. 


It is hereby agreed that in virtue of a settlement this day made 
between Patrick Cullinane and the Board of Public Works of the 
District of Columbia the board agrees to deliver to Patrick 

a2 Cullinane during the coming week bonds of the District of 
Columbia in such amounts as the auditor of said board may 


find due said Cullinane. 
JAS. A. MAGRUDER, 
Treas. Board of Public Works. 
H. A. WILLARD, B. P. W. 


VII.—Findings of Fact and Conclusion of Law. Filed May 14, 1883. 


This case having been heard before the Court of Claims, the Court 
upon the evidence, finds the facts to be as follows: 


I. 


On the 18th of September, 1871, the following contract was en- 
tered into between the claimant and the Board of Public Works of 
the District of Columbia: 


This contract, made and concluded this eighteenth day of Sep- 
tember, in the year one thousand eight hundred and seventy-one, 
by and between Henry D. Cooke, Alexander R. Shepherd, James A. 
Magruder, A. B. Mullett, and S. P. Brown, constituting and com- 
posing the Board of Public Works of the District of Columbia, of 
the first part, and Patrick Cullinane, of Washington, D. C., of the 
second part, witnesseth : . 

First. That the said party of the second part has agreed, and by 
these presents doth agree, with the said party of the first part, for 
the consideration hereinafter mentioned and contained, and un- 
der the penalty expressed in a bond bearing even date with these 
presents, and hereunto annexed, to furnish at his own proper cost 
and expense all the necessary materials and labor, and in a good, 
firm, and substantial manner to lay and put down a brick foot- 
pavement along Four-and-a-half street west, from Maine avenue to 
the Arsenal, in the city of Washington, D. C., and set the curbstones 
along said Four-and-a-half street west, and between said points, the 
sald paving to be executed in all respects in conformity with the 
specifications following, to wit: 

* * * * * * 

(Specifications for setting curbstones and brick foot-pavements left 
out.) 

Second. It is further agreed that the said party of the first part 
shall appoint, from time to time, such person or persons as may be 
by said party deemed proper, to inspect the material to be furnished 
and the work to be done under this contract, and that such person 


y, 
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or persons shall have any and all a and privileges which 
may be necessary to enable them to faithfully make the inspection 
aforesaid. 

Third. It is further agreed that the work under this contract shall 
be commenced on or before the twenty-third day of September, one 
thousand eight hundred and seventy-one. 

Fourth. It is further agreed that the said party of the first part 
may, on notice to the party of the second part, suspend work under 
this contract; but if not suspended, it shall be completed within 
ninety days from the date fixed for its commencement, and that the 
said work shall not be sublet without the consent in writing of the 
said party of the first part. ) 

Fifth. It is further agreed that if, at any time, the party of the 
first part shall be of the opinion that the said work, or any part 
thereof, is unnecessarily delayed, or that the said contractor 1s wil- 
fully violating any of the conditions or covenants of this contract, 
or is executing the same in bad faith, all the work may be discon- 
tinued under this contract, or any part thereof; and the said party 
of the first part shall thereupon have the power to place such and 
so many persons as may be deemed advisable, by contract or other- 
wise, to work at and complete the work herein described, or any part 
thereof, and to use such materials as may be found upon the line of 
said work, or to procure other materials for the completion of the 
same, and to charge the expense of said labor and materials to the 
party of the second part, and the expense so charged shall be de- 
ducted and paid by the party of the first part out of such moneys 
as may be then due, or may at any time thereafter grow cue, to the 
said party of the second part under and by virtue of this agreement, 
or any part thereof; and in case such expense is less than the sum 

which would have been payable under this contract if the 
33 same had been cuniiatiol the party of the second part shall 

be entitled to receive the difference ; and in case such expense 
shall exceed the last said sum, the amount of such excess shall be 
paid to the party of the first part by the party of the second part. 

Sixth. It is further agreed that all loss or damage arising out of 
the nature of the work to be done under this agreement, or from 
any unforeseen obstructions or difficulties which may be encountered 
in the prosecution of the same, or from the action of the elements, 
or from incumbrances to individuals, property, or otherwise on the 
line of the work, or adjacent thereto, shall be sustained by the said 
contractor. 

Seventh. It is further agreed that the said yi of the second part 
shall punctually pay the workmen who shall be employed by him 
on work under this contract in cash current, and not in what is de- 
nominated store pay or orders; and that he will from time to time, 
and as often as may be required by said party of the first part, fur- 
nish to said party satisfactory evidence that all persons who have 
done work or furnished materials have been paid as herein required. 
And if such evidence is not furnished, such sum or sums as may be 
necessary for such payment or claims shall be retained by said party 
of the first part until the said claims shall be fully satisfied. 

3—299 
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Eighth. And it is further agreed that partial payments shall be © 
made by the duly authorized financial agent of the said party of the 
first part on the monthly estimates of the chief engineer of the 
Board of Public Works aforesaid, and that whenever the said chief 
engineer aforesaid shall certify in writing that the party of the sec- 


_ ond part completely performed this contract on his part, and shall 


submit, with said certificate, his estimate of the amount due the 
party of the second part, then within thirty (30) days, as hereinafter 
provided, the said party of the second part shall be entitled to re- 
ceive the full amount due under this contract, deducting therefrom 
all previous partial payments which may have been made, as here- 
inafter mentioned. 

And it is further expressly agreed that no money shall become 


due and payable under this contract, except upon the certificte of 


said engineer, as hereinbefore provided ; and the said party of the 
second part further agree- that he shall not be entitled to demand or 
receive payment for any portion of the aforesaid work, except in the 
manner set forth in this agreement; and when each and all of the 
stipulations hereinbefore mentioned are complied with, and the en- 
gineer shall ~have given his certificate to that effect, a final settle- 
ment shall be made in writing between the parties, and the whole 
amount found due the party of the second part under this contract 
shall be paid to him, excepting such sum or sums as may be retained 
under any provision of this contract: Provided, That payments on 
account may be made by direction of the board otherwise than upon 
the estimates of the engineer as provided above, if in their opinion 
the prompt execution of this work will be promoted thereby. 

Ninth. It is further agreed that if at any time during the period 
of one year from the completion of the work to be done under this 
contract any part or parts thereof shall become defective, from im- 
perfect or improper material or construction, and in the opinion of 
the said party of the first part require repair, the said party of the 
second part will, on being notified thereof, immediately commence 
and complete the same to the satisfaction of the party of the first 
part; and in case of failure or neglect of the said parties of the 
second part so to do, the same shall be done under the directions 
and orders of the party of the first part at the cost and expense of 
the party of the second part. 

Tenth. It is further agreed that the said party of the second part 
shall receive the following prices as full compensation for furnish- 
ing all the materials and iabor which may be required in the prose- 
cution of the whole of the work to be done‘under this agreement, 
and in all respects completing the same, to wit : 

Grading footway, per cubic yard, twenty cents. 

Paving with new brick, per square yard, eighty cents. 

Relaying old brick pavement, per square yard, twenty-five cents. 

Setting new curb-stones (6”), per lineal foot, thirty cents. 

Resetting old curb-stones (4), per lineal foot, fifteen cents. 

Provided that bricks shall be furnished by the board at a price 
not exceeding eleven dollars and fifty cents per thousand, curb-stones 
to be delivered on the line of work by the board free of cost to the 
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contractor, which said sums or prices the said party of the first part 
shall pay to the said party of the second part, es herein provided. 

Eleventh. It is further agreed that the measurements shall be made 
by the engineer of the board or his assistants. 

Twelfth. And thesaid party constituting and composing the Board 
of Public Works in and for the District of Columbia aforesaid agree 
with the said party of the second part to perform all the stipulations 
of this contract obligatory in it, and to pay or cause to be paid to 
the said party of the second part, or to his heirs, executors, or ad- 
ministrators, in lawful money of the United States, the amount 
which may be found, from time to time, due him according to the 
contract. 

Thirteenth. It is further agreed that this contract shall be subject 

to any and all provisions of an act entitled “An act to pro- 
34 vide a government for the District of Columbia,” approved 

February 21, 1871, so far as the same shall or may be in any 
respect applicable to said contract, and also to any law of the Dis- 
trict of Columbia pertinent thereto, or to any part thereof, as fully 
as if the same were particularly set forth herein. 

In witness whereof the parties -to these presents have hereunto 
set their hands and seals the day and year first above written. 

H.-D. COOKE, S 
ALEX. R. SHEPHERD,  [t. s 
JAMES A. MAGRUDER, [L. s. 
L. § 

s 


% 


S. P. BROWN, i 

A. B. MULLETT, L: 
Board of Public Works of the District of Columbia. 
PATRICK CULLINANE, Contractor. 


Signed and sealed in presence of— 
W. E. NOTT. 
LEWIS H. HALL. 


IT. 


On the Ist of July, 1872, an extension of the said contract was . 


agreed upon and reduced to writing by the claimant and said board 
in the terms and form following: 


Extension of Contract. 


It is hereby agreed that this contract, with its various terms, con- 
ditions, and stipulations (except as respects the time of execution), 
shall be extended so as to embrace the grading and macadamizing, 
at the board rates, of Four-and-a-half street west, from Missouri ave. 
to Arsenal gate, in the city of Washington, D. C., said work to be 
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executed in every respect in conformity with the accompanying 
specifications. 
Witness our hand and seal the first day of July, A. D. 1872. 
H. D. COOKE, L. 8S. 
ALEX. R. SHEPHERD, _ {1. ] 
JAS. A. MAGRUDER, L. 8. 
Board of Public Works of the District of Columdia. 
PATRICK CULLINANE, Contractor. 


Signed and sealed in presence of— 
W. E. NOTT. 
JOHN A. HURLEY. 


Specifications for Constructing Roadway of McAdam Metal. 
Board of Public Works, District of Columbia. 


First. The road will be dressed to the proper grade and cross-sec- 
tion (12) twelve inches below the surface of the street when finished. 

Second. The surface will be well compacted by rolling and ram- 
ming; any mud or soft or compressible material in the road-bed 
will be removed and the space filled with clean earth or gravel. 

Third. On this bed the metal will be spread in a uniform layer of 
(8) eight inches. The whole will then be compacted by rolling and 
ramming in such places as the roller cannot reach. 

Fourth. This base course of metal will be of broken stone of any 
hard and firm stone which may be approved by the engineer; this 
stone will be broken to pass through a ring (8) three inches in diam- 
eter by its longest dimensions, and screened from all dirt and par- 
ticles less than one-quarter of an inch wide. 

Fifth. On this base course will be spread the top course of metal 
(4) four inches thick, made from bead aie compact stone ; granite, 
trap, or equally hard stone will be required for this top course. No 
—, mica, slate, or any stone which contains mica will be 
used. 

Sixth. The stone for this course will be screened and entirely free 
from dust and the finer particles of stone; this top course will be 
well compacted by rolling; on this course will be spread the top 
_ dressing obtained from the screening of the top course in sufficient 
quantity to be (3) half an inch thick after filling the surface void 
spaces of the top course. 

: Seventh. Draining pipe drains will be laid wherever re- 

35 uired, and connected with the man-holes of the sewers. 

hey will be paid for by the lineal foot at a price to be deter- 
gy wat one board. . 

nd in the sum of $20,000, with Thomas Kirby, Morris Murphy, 

and Geo. W. Gooddall, sureties, dated July 1, 1872. ed 


ITT. 


Between the 18th of September, 1871, and the 14th of July, 1872, 
three other written contracts were entered into between the claim- 
ant and said board for improvement of streets in Washington, which 
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contracts were drawn, except as to dates, description of work and 
prices, in the same form as that set forth in finding I. 


IV. 


For word done by the claimant under the contract set forth in 
finding I, and the extension thereof set forth in finding II, and the 
‘other three contracts mentioned in finding III, the defendant be- 
came indebted to claimant in the gross sum of $191,065.44, from 
which the defendant was entitled to deduct for material furnished 
him, and for certificates issued by it to material men, $24,002.62, 
leaving a gross balance of $167,062.82 due him. On account of this 
the defendant paid him $38,112.82 in money, after deducting which 
there was a balance due him of $128,950, for which he held divers 
and sundry certificates issued to him by the auditor of said board, 
commonly called auditor’s certificates, given by authority of said 
board, as evidence of its indebtedness, in the form following: 


No. —. OFFICE OF AUDITOR OF BoARD OF PuBLIc Works, 
: W ASHINGTON, D. C., , 18—. 
I hereby certify that I have this day audited and allowed the 
account of — for work on , amounting to-$ ie 
, Auditor. 


V. 


The claimant held for some time the auditor’s certificates, amount- 
ing to the said sum of $128.950, and finding that he could not raise 
any money on them he exchanged them April 8, 1873, for an equal 
amount of other certificates, known as improvement certificates, of 
which the following is a sample: 


No. 2207. BoarD OF PusBiic Works, $200. 
WasuHinotTon, D. C., April 8, 1873. 
This is to certify that for work done under the direction of the 
Board of Public Works of the District of Columbia, agreeably to acts 
of the Congress of the United States and of the Legislative Assembly 
of said District, there is due P. Cullinane the sum of two hundred 
dollars. This certificate will be received in payment of special 
assessments prior to issuing certificates of indebtedness against indi- 
vidual property, for improvements made in the District of Colum- 
bia, under contracts with the Board of Public Works, when the 
assessments are equal to, or exceed the, amount of the certificate. 
By order of the Board of Public Works. 
J. C. LAY, Auditor. 
S. P. BROWN, Secretary. 
JAMES A. MAGRUDER, 
Treasurer Board of Public Works. 


The said sum of $128,950 embraced the auditor’s certificates which 
had been issued to the claimant for all the work done by hii on 4} 
street under the extension of contract set forth in finding II. 
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36 VI. 


Under the said extension of contract the claimant proceeded to do 
the work on 44 street called for in that extension, and received 
therefor auditor’s certificates as aforesaid. 

On the 26th of November, 1872, R.“A. Bacon and others addressed 
to the Board of Public Works a complaint against.the character and 
quality of that work, which complaint was referred by the board to 
R. C. Phillips, chief engineer, with directions to inspect and finally 
report upon the work, who, on the 6th of December following, made . 
to the board the following repor! : ; 

BoARD OF Pusiic Works, DIstRICT OF COLUMBIA, 
OFFICE OF CHIEF ENGINEERS, 
WASHINGTON, D. C., Dec. 6, 1872. 


Board of P. Works. 

GENTLEMEN: Referring to your endorsement on letter of R. A. 
Bacon, Esq., Nov. 26, 1872, compl’g of work on 43 st. from 6th st. 
to Arsenal gate, I have the honor to report that having notified Dr. 
Wallace, both the special sup’rs, and Mr. Cullinane, contractor, that - 
I should make a thorough examination of 4} street from 6th to | 
Arsenal gate yesterday, at 2 p. m., all the parties were present, ex- 
cept Dr. Wallace (the death of whose father savenanll I caused 
some twenty openings to be made in the macadamizing and the foot 
pavements at points selected by me. I found the macadam to be 
composed mainly of a rather hard quality of micaceous stone, not so 
hard as could be desired, and sand and gravel, a few small bowlders { 
or cobble-stone occasionally occurring. Some of the top dressing 
contains too much loam, but generally it is good clean sand or 
gravel. The whole (except near the Arsenal gate, where the street 
has not yet been rolled) is firm and compact, and will be found a 
good road of its kind. The actual depth of the metal varied from 
10 to 14 inches, the average being above a foot. : 

The footwalks are good brick, and pretty well laid. Thesand and 
gravel beneath them is of good quality, and at the shallowest place 
found 4 inches in depth (this only in one case); generally the depth 
was about 8 inches. There are a few places where the pavement is 
not yet completed (foot-walks), and a few others where, from setting 
of trenches, &c., it is slightly out of order, but Mr. C. promised to 
repair the whole line in the spring. 

here are two objections to the street as improved : 

Ist. It has too little crown , and 

2d. It should have flagging gutters throughout its whole length. 
Neither of these objections are the fault of the contractor. 

I respectfully recommend that flagging gutters be laid, and that 

as soon as the portion not yet fully completed be finished, and the 
repairs promised made, that the work be accepted. 
Respectfully, &c., R. C. PHILLIPS, 
Ch’f Eng’r. 


December 9, 1872, this report was by the board “ referred to the 
auditor, approved.” 
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VII. 


After said report was made and approved, and after the claimant’s 
accounts for the work done on 43 street were credited by the auditor 
of the board and the auditor’s certificates therefor were delivered to 
the claimant, the roadway of said street was dug up 19 feet wide and 
15 inches deep in the middle of the road by a street railroad com- 
pany for the whole length of the work done by the claimant, before 
the examination of the street made by H. A. Willard, a member of 
the board, as shown in the next succeeding finding. 


VIII. 


On the 8th of July, 1873, the vice-president of the board requested 
H. A. Willard, a member of the board, to make a thorough 
ov investigation of 4} street, macadamized by the claimant, and 
said Willard made the investigation and reported the result, 

as follows: 


Boarp oF Pusiic Works, District or CoLUMBIA, | 
WasHINGTON, July 15, 1873. 


Hon. A. R. Shepherd, Vice President, &c. -« 


Sir: In reply to your communication of the 8th inst., requestin 
me to make a thorough investigation of 43 St. S. W., macac neler’ 
by Patrick Cullinane, and akout which so much complaint has been 
made, I have the honor to report as follows: 

I have very carefully and thoroughly examined this work by 
going over the entire street, by digging holes at various points, and 
by comparing it with other macadamized roads, viz: New York ave. 
and the Seventh-st. road. I have also called to my aid the experi- 
ence of Col. T. B. Samo, the able ass’t eng. in charge of the Wash- 
ington aqueduct, whose report is herewith transmitted. 

I find that the terms of the contract have not been carried out in 
the following respects : 

First. The specifications call for twelve (12) inches of stone, broken 
so as to pass through a ring three inches in diameter by its longest 
dimensions. On digging eight holes in different parts of the street, 
I found many of the stones of large size, and extending only toa 
depth of from seven (7) to nine (9) inches. I also found that the 
stone was very generally mixed with gravel and earth, while the 
specifications expressly state that the stone shall be screened from 
all dirt and particles less than one-quarter of an inch wide. The 
top course is covered with loam and sand. 

By reference to the report of Col. Samo it will be seen that he finds 
the following violations of the contract: 

Ist. The depth of stone averages from 7 to 10 inches instead of 12 
inches. 

2d. The stones are not broken sufficiently small. 

3d. They have not, apparently, been screened. 

4th. The top dressing is not composed of the material specified. 

These violations are in complete accordance with my own views 
as expressed above. 
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From information derived from intelligent residents along the 
line of the street, and from other reliable sources, I find that the 
rolling was insufficiently done, and that the two courses of stone 
were very generally put down at thesame time. This may account, 
in'some degree, for the very uneven surface of the road. Some al- 
lowance should be made to the contractor on account of the digging 
up of the centre of the street for the purpose of laying the street rail- 
road, which J find has been done since the work on the street was 
commenced, and consequently that portion is in a worse condition 
than the other part. 

To put this street in such a condition as to conform to the terms 
of the contract, so far as it is possible to do in its present state, it 
would be necessary to remove all the earth, dirt, and loose stone by 
careful sweeping, and then to cover the street with fine broken stone 
two inches in depth, to be well rolled with a steam roller, then to 
cover this with good gravei, which must again be rolled. 

I have obtained estimates from two parties for making the repairs 
above suggested, without, however, permitting the parties to be aware 
of the exact street for which they were estimating. The number of 
square yards upon the street covering Cullinane’s contract is 46,933. 

Wm. Holmead’s estimate is 55 cents per sq. yd. (including gravel- 
ing), which will amount to $25,813.15. J.T. Hall’s estimate (in- 
cluding gravcling), is 52} cents per sq. yd., which will amount to 
$24,639.82, which is $1,173.32 less than the former bid. In answer 
to your interrogatory as to which is the most advantageous offer sub- 
mitted for covering the street with two coats of asphaltum, warrant- 
ing the same for three years, as in other cases where asphalt pave- 
ments have been laid by the board, I have to say that the following 
propositions have been received: L.S. Filbert, $2.30 pr. sq. yd., 
which will amount to $107,945.90; C. E. Evans, $2.18 pr. sq. yd., = 
$102,313.94; Geo. Follansbee, $2, = $93,866. 

In view of the expense that will necessarily be incurred in putting 
down the asphalt pavement, and the present financial condition of 
the board, it will be for them to decide whether it would be advisa- 
ble at this time to adopt this mode of repairing the street. 

Since the above was written, the following propositions have been 
received from Mr. Wm. B. Parisen : 

To remove the surface accumulation, turn up the stone and cement 
the same, put on 2 inches of wedging and 3 inches of asphalt mas- 
tic, at $2 pr. sq. yd., warrant it for 5 years, the work to be completed 
in 75 days. | 

If the board decide to use the asphalt pavement, this is by far the 


most advantageous bid. 


Very respectfully, os sae 


38 TX. 
On the minutes of the board of July 23, 1873, appears the follow- 
ing entry: 
P. Cullinane was furnished with a copy of report in case of 4} 
street, by which it appears that to complete his contract in accord- 
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ance with its specifications it will cost $24,639.82; that he will be 
required to put this street in full accordance with specifications with- 
in 10 days, or it will be done at his expense under directions of the 
board. No payments will be made on his certificates or of any 
amount which may be retained by the board until this is done; 
that his bondsmen, Morris Murphy, Thomas Kirby, and George W. 
Goodall, have been furnished with copy of this letter and report, 
and were notified that they will be held responsible with him in the 
above amount. Auditor notified. 


On the same date the following letter was addressed by the vice- 
president of the board to the claimant, accompanied with a copy of 
the aforesaid report of H. A. Willard: 


BoaRD OF Pustic Works, District oF COLUMBIA, 
WASHINGTON, July 23, 1873. 
P. Cullinane, Esq.: 

Sir: I enclose a copy of the report made in the case of your con- | 
tract for the improvement of Four-and-a-half street, by which it ap- 
pears that to complete your contract in accordance with its specifica- 
tions it will cost $24,639.82. 

You will be required to put the street in full accordance With the 
specifications within ten days or it will be done at your expense 
under the direction of the board. No payments will be made you 
on certificates, or of any amounts which may be retained by the 
board until this is done. Your bondsmen have had a copy of.this 
report and letter served upon them, and have been notified that 
they will be held responsible with you in the above amount. 


Very respectfully, ‘een 
A. R. SHEPHERD, 
Vice-President. 


To this letter the claimant sent the following answer: 
WasHINGTON, D. C., July 24, 1873. 
Hon. A. R. Shepherd, vice-president of the Board of Public Works: 


Dear Sir: I have the honor respectfully to acknowledge the 
receipt of your communication of the 23d inst., transmitting the 
report of Hon. H. A. Willard to you of his inspection of my work 
in macadamizing 44 street. 

Notwithstanding I am surprised at the conciusion reached by Mr. 
Willard, yet I do not desire and cannot afford to be piaced in a posi- 
tion of apparent antagonism to the District government, or to the 
rest, under the imputation of having imperfectly executed my work. 

I feel certain of having substantially complied with the terms of 
my contract for macadamizing 4} street. 

The board had two inspectors constantly supervising the manner 
of executing my work, and I am quite sure they made regular re- 
ports to you as the work —— Jn addition to their vigilant 
watchfulness, I beg to call your attention to the report of your then 
chief engineer, R. C. Phillips, of date Dec. 6th, 1872, to your board. 
In reference to.the macadamizing, he says the whole (except near 
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the Arsenai gate, where the street has not been rolled) is firm and. 
compact, and will be found a good road of the kind. The actual 
depth of the metal varied from 10 to 14 inches, the average being 
above a foot. Mr. Phillips further says in his report that the objec- 
tions he finds to the work are not the fault of the contractor. 

Since I completed my work, the Met. R. R. Co. have torn up the 
center of the stteet, and made it look ragged and incomplete. You 
will not, I am quite sure, require me to incur the expense of repair- 
ing their work. , 

The District government are now indebted to me over one hun- 
dred and thirty thousand dollars for work done. I am largely in- 
debted, and you will readily perceive that it is impossible for me to 
engage in a work of any considerable magnitude so long as the 
present order continues against me. You certainly do not intend to 
require me to do a work Mr. Willard estimates to cost nearly twenty- 
tive thousand dollars, and at the same time render it impossible for 
me to do anything by withholding over one hundred thousand dol- 
lars that should have been paid me some months ago. I am per- 

fectly willing to do everything I ought to do, and you know 
39 I have heretofore willing- complied with every order of the 

board. You will not fail, I am certain, to take my case 
under careful consideration, and not charge upon me what the R. 
R. Co. are manifestly responsible for. At any rate you will not con- 
tinue me in my present unpleasant and undeserved position. 


Very respectfully, your ob’t ser’t, : 
PATRICK CULLINANE. 


X. 


After the foregoing correspondence took place the claimant, 
through his attorney, made efforts to obtain a settlement of matters 
with the board, and, after an interview with said Willard, he ad- 
dressed to him the following letter. 

WasuHineTon, D. C., Aug. 11th, 1878. 
Hon. H. A. Willard, B’d Pub. Works. 

Srr: In considering my proposition of last night, to compromise 
my claim with the board, I beg to state that $110,696 in cer- 
tificates 1 hold were dated last Feb’y, and balance last April. 


The interest, you will observe, if I go to court and suc- 


ceed, will amount to about.__- ...---..__ 2 $4,000 00 
Add discount on D. C. bonds: 

WE OE oa s Seid en ie ckncks weceus 12,000 00 

Add 7,000, as proposed yesterday..._..._._._-_-__---- 7,000 00 

MUD oid eta as Shwe eet bi as 23,000 00 


So that my proposal is virtually discounting the amount allowed 
me at least $23,000. 
Respectfully, PATRICK CULLINANE, 
By L. G. HINE, His Att'y. 


i ee | 
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XT. 


September 9, 1873, the claimant sent the following letter: 


Hon. A. R. Shepherd, V.-Pres’t B’d Public Works. 

Sir: There is due me for work done the board, besides macada- 
mizing the carriage-way on 43 street, sixty thousand seven hundred 
and six dollars and sixty cents ($60,706.60.) Please submit tothe board 
this fact with a view to ordering its payment. The fault found with 
my work seems to be confined to the carriage-way on 4} St., and I 
am quite sure the board will not withhold my entire pay. The 
total amount allowed me, besides payments received, is $131,914.52. 
There is also $1,175.00 due me for delivering 1,175 loads of dirt at 
the canal, which has not been audited. 


Washington, D. C., Sept. 10th, 1876. 
Respectfully, PATRICK CULLINANE. 


In reference to this letter the following appears on the minutes 
of the board, September 10, 1873: 

Patrick Cullinane was notified in reply to his proposition of 9th 
instant that the board declined to acceed to it; that they will pay 
in bonds the amount of his certificates, less $24,639.83, the amount 
required to put the work in good order. 


This action of the board was communicated to the claimant in 
the following letter: 

BoaRD oF Pusiic Works, District oF CoLUMBIA, 
WAsHINGTON, Sept. 10th, 1873. 
Patrick Cullinane, Esq. 

Sir: In answer to your proposition of the 9th inst., addressed to 
the vice-president of this board, I am instructed to say that the board 
decline acceeding to it. | 

I am also instructed to state that they will pay in bonds the 
amount of your certificates, less $24,639.83, the amount required to 
put your work in order in accordance with the specifications. 


Very respectfully, CHAS. S. JOHNSON, 
Ass’t Sec’y. 
40 September 10, the following letter was sent by theclaimentto 


said H. A. Willard: 


Hon. H. A. Willard. 

Sir: For the purpose of settling all matters of dispute between 
re B’d of Public Works and Patrick Cullinane, he proposes as 
follow : 

Ist. To take D.C. bonds to the amount of the estimate (or ap- 
proved bills) made for him, less seven thousand dollars ; or, 

2d: To take in money the amount of his work approved by the 
board, excepting the macadamizing of carriage-ways on 4} St., and 
leave that work to be referred to arbitrators in the usual way, and 
amount found by them to be paid in cash. : 


WASHINGTON, Sept. 10th, 1873. 
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This proposition made only for the purpose of obtaining an early 


settlement. 
PATRICK CULLINANE, 
By L. G. HINE, Mis At?’y. 


XII. 


After the correspondence hereinbefore set forth, there were verbal 
negotiations between the claimant and his attorney and individual 
mem bers of the board, resulting finally in the signing and sealing by 
the claimant and the board of the following paper : 

- Whereas differences have existed between the Board.of Public 
Works of the District of Columbia and Patrick Cullinane in refer- 
ence to the contract of said Cullinane for. improving Four-and-a 
half street, in the city of Washington, it is agreed to adjust the 
same by deducting from the total amount due said Cullinane the 
sum of fifteen thousand dollars, in consequence of the character of 
the work, in the judgment of the board, and the amount equitably 
chargeable against the Metropolitan Railroad Company, which said 
amount is to be hereafter fixed between said board and said com- 
pany ; bonds to be issued to said Cullinane for the balance due him. 

Witness our hands and seals this thirteenth day of September, . 
A. D. eighteen hundred and seventy-three. 

PATRICK CULLINANE. [set] . 
H. D. COOKE. SEAL. 
ALEX. R. SHEPHERD. SEAL. | 
JAMES A. MAGRUDER.  [seatr,. 
ADOLF CLUSS. | SEAL. 
H. A. WILLARD. SEAL. 


It does not appear that there was, before or at the time of the 
signing of this paper any other agreement than this between the 
claimant and the board as to the settlement of the matters of differ- 
ence between them ; nor does it appear that there was any stipula- 
- tion connected with said settlement, which, after having been agreed 
upon between the parties, was omitted, by mistake or otherwise, 


from said paper. 
XIII. 


In pursuance of the agreement set forth in the next preceding 
finding the treasurer of the board issued and delivered to the claim- 
ant bonds of the District of Columbla, of the description known as 
“permanent improvement bonds,” to the amount, on their face, of 
$113,950, for that amount found to be due him for the work done 
by him under the contracts referred to in the first three of the 
foregoing findings, after deducting $15,000 for defective work ; of 
which bonds the following is a sample: 


Permanent Improvement Bonds. 


UnitTeEp States oF AMERICA, District of Columbia : 
100 C.] Number 5212. [C 100. 
This certifies that the District of Columbia, the capital of the Uni- 
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ted States, is indebted unto J. & W. Siligman & Co., or bearer, 
41 in the sum of one hundred dollars, payable on the first day 
of July, A. D. eighteen hundred and ninety-one, with seven 
per cent. interest avalie semi-annually on the first days of January 
and July in each year, at the First National Bank, in the city of 
New York, on the presentation of the proper coupon hereunto annexed. 
This bond is issued in pursuance of the act of Congress of the United 
States entitled “An act to provide a government for the District of 
Columbia,” approved twenty-first of February, 1871, and of an act 
of the Legislative Assembly of the District of Columbia, entitled “An 
act making appropriation for reimbursing the Board of Public 
Works of the District of Columbia for the money expended by them 
for the erection and repair of pumps, cleaning and repair of streets, 
and raising and underpinning of houses and market-houses,” ap- 
proved June 25th, 1873. | | 
In testimony whereof the Governor of said District has executed 
these payee duly attested by the seal of the District and counter- 
signed by the secretary and comptroller. : 
Dated at the city of Washington, in the District of Columbia, this 
first day of July, A. D. eighteen hundred and seventy-three. 
[Seal District of Columbia. ] Bhs 
H. D. COOKE, Governor. 
Attest : 
EDWARD L. STANTON, Secretary. 
GEO. E. BAKER, Comptroller. 


XIV. 


At the time of the delivery of said bonds to the claimant they 

were, in the money market, below par, and he knew that fact. 
XV. 

After receiving said bonds the claimant hypothecated $45,000 of 
them with one Blumenburg, as security for money borrowed of him. 
The remainder of them he sold, but when, or for what prices, does 
not satisfactorily appear. 

Upon the foregoing facts the conclusion of law is that the claim- 
ant’s petition should be dismissed, on the ground stated in the 
following opinion : 


VITI.— Opinion of the Court. 
DRAKE, Cu. J., delivered the opinion of the Court: 


The claimant had four contracts with the Board of Public Works 
of the District of Columbia for the improveinent of streets, under 
which he did a large amount of work. In regard to one piece of 
that work, the macadamizing of 43 street S. W., a controversy arose 
between him and the Board, which delayed the settlement between 
them of a final balance due him on account of all the work done 
under the four contracts: After considerable negotiation the follow- 
ing agreement was arrived at, and signed and sealed by the claim- 
ant and all the members of the Board: 
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Whereas differences have existed between the Board of Public 
Works, of the District of Columbia, and Patrick Cullinane in refer- 
ence to the contract of said Cullinane for improving Four-and-a-half 
street, in the city of Washington, it is agreed to adjust the same by 
deducting from the total amount due said Cullinane the sum of fif- 
teen thousand dollars in consequence of the character of the work, 
in the judgment of the board, and the amount equitably chargea- 
ble againt the Metropolitan Railroad Company, which said amounts 
is to be hereafter fixed between said board and said company ; bonds 
to be issued to said Cullinane for the balance due him. 

Witness our hands and seals this thirteenth day of September, A. 
D. eighteen hundred and seventy-three. 


‘ PATRICK CULLINANE. [SEAL 
H. D. COOKE: [SEAL._ 
ALEX. R. SHEPHERD. {SEA 
JAMES A. MAGRUDER. [SEAL.,| 
ADOLPH CLUSS. SEAL. 
H. A. WILLARD. 'SEAL.] 
42 In pursuance of this agreement bonds of the District of 


Columbia to the amount of $113,950 were delivered to and 
accepted by the claimant, which he hypothecated in part, and sold 
in part, at much below their par value. 

He now sues to recover $68,000, which he alleges he lost by the 
depreciation of the bonds; and in order to lay a foundation for a 
recovery, he avers that the above writing did not fully express the 
actual agreement arrived at between him and the board; and he 
invokes the equitable jurisdiction vested in this court in cases 
against the District, to reform that writing, so as to make it express 
that actual agreement. His averment is, that there was omitted, 
by mistake, therefrom a stipulation which was agreed upon, that 
the bonds given to him in pursuance of that agreement “ should be 
at par, or equivalent to cash, and if not, they (the Board of Public 
Works) would pay in cash the difference between the actual value 
and their face value.” . 

If the agreement be not reformed by the addition thereto of this 
stipulation, the claimant has no case; for it is found as a fact that 
when he received the bonds he knew that their actual value was 
below par, and knowing this, he received them at their face value 
in settlement of his entire claim. 

It is a well-settled rule of equity jurisprudence that if, in such a 
case, the mistake is clearly made out by proofs entirely satisfactory, 
equity will reform the contract, so as to make it conformable to the 
precise intent of the parties. 

lt is an equally well-settled rule that if the proofs are doubtful 


and unsatisfactory, and the mistake is not made entirely plain, 


equity will withhold relief: upon the ground that the written paper 
ought to be treated as a full and correct expression of the intent 
until the contrary is established beyond reasonable controversy. 
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After careful consideration of tle evidence in this case, we have 
felt constrained to find that it does not appear that there was, before 
or at the time of the signing of the agreement in question, any 
otLer agreement than that between the claimant and the Board of 
Public Works as to the settlement of the matters of difference be- 
tween them; nor was there any stipulation connected with the set- 
tlement, which, after having been agreed upon between the parties, 
was omitted, by mistake or otherwise, from said agrcement. 

This finding, of course, leaves no ground whatever for equitable 
interposition to reform the agreement, which, therefore, must stand 
in its precise terms as the expression of the minds of the par- 
ties. The settlement having been carried out on both sides in ac- 
cordance with those terms, the matter is finally closed. The claim- 

ant has no cause of action, and his petition must be dismissed. 


43 XI—Final Judgment of the Court. 


At a Court of Claims held in the city of Washington on the 14th 
day of May, A. D. 1883, judgment was ordered to be entered as fol- 
lows: 

The Court, on due consideration of the premises, find for the de- 
fendants, and do order, adjudge, and decree that the petition of the 
claimant, Patrick Cullinane, be dismissed. 


44 X.—A pplication of Claimant for and Allowance of Appeal. 


From the judgment rendered in the above-entitled cause on the 
14th day of May, A. D. 1883, in favor of the defendant, the claimant, 
by his attorney, on the first day of June, 1883, makes application for, 
= gives notice of, an pesetves, the Supreme Court of the United 

tates. 


Filed June 1, 1883. 
VEDANTUS B. EDWARDS, 
Attorney for Claimant. 


And now, to wit, June 4, 1883, it is ordered that the application 
for an appeal in this case, filed June 1, 1883, be allowed as prayed 
for. 


45 In the Court of Claims. 


PaTRICK CULLINANE 
v8. No. 12. 
Tue District oF COLUMBIA. 

I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in 
the shove-colities cause, of the findings of’ fact by the Court and 
the conclusion of law thereon, of the opinion of the Court, of the 
final judgment of the Court, of the application for allowance of ap- 
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peal to the Supreme Court of the United States, and of the allow- 


ance of same. 
In testimony whereof I have hereunto set my hand and affixed 


the seal of said Court of Claims, at Washington city, this 23 day of 
June, A. D. 1883. 


[Seal Court of Claims. Reipublice Civibusque. ] 
JOHN RANDOLPH, 
Ass’t Clerk C’t of Claims. 


Endorsed on cover: Court of Claims. No. 299. Patrick Culli- 
nane, appellant, vs. The District of Columbia. Filed 25th Septem- 


ber, 1883. 
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Supreme Court of the United States. 


OCTOBER TERM, 1886. 


N7- 


JOHN F. CuLLINNANE \ 
AND 
EpwAarD D. DONNELLY, 


Executors of the estate of Patrick Cullinnane, No, 57. 
deceased. 


DS. asim 


THE Districr oF CoLUMBIA. 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF OF APPELLANT. 


The appellant, Cullinnane, brought suit in the 
Court of Claims, to recover from the District of Colum- 
bia the difference between the market value and the 
face value of certain certificates of indebtedness which - 
appellant was compelled to accept. And also to re- 
cover the sum of $15,000 which, after the District had 
accepted the work and adinitted the amount, refused 
to allow the same to be paid or converted into bonds 


‘unless this sum was deducted from the total amount 


found by the District to he due. And also to recover 
the damages for the detention of the money found 
due, from the time it was due and payable under the 
contract, till it was paid. 

The petition of appellant was by the Court of Claims 
dismissed. 
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ASSIGNMENT OF ERRORS. 


It is contended that the Court of Claims erred : 


First. In holding that the appellant was not enti- 
tled to recover the difference between the market value 
and the face value of the certificates of indebtedness 
delivered to him. 


Second. In holding that the appellant could not re- 
cover the sum of $15,000 deducted from his account, 
after the work had been accepted, and the amount ad- 
mitted to be due him. 


Third. In not rendering judgment for the sum of $4,- 
835.62, the legal interest due on the sum admitted to 
be due from date, due till paid. 


Points AND AUTHORITIES. 


The Court of Claims has found as facts substantially 
that the appellant had a valid written contract with 
the District of Columbia, (pages 16, 17, 13, 19;) that 
for all work done he was to be paid in cash the prices 
named in said contract, (p. 19,) and to be paid within 
30 days from the date of the estimite of the Engineer 
of the Board of Public Works, (p. 18;) that the engineer 
aforesaid, measured the work, and it was approved by 
the defendants, (p. 22;) that after the contract was 
fully completed, the work done and accepted by the 
defendants, a street railroad company dug the street 
up 19 feet wide, 15 inches deep in the middle, the 
whole length of said street, (p. 23;) that no payment 
would be made by defendant until 4} street was com- 
pleted, (p. 25;) that appellant contended that the Board 
of Public Works ought not to require him to incur © 
that expense, (p. 26;) that the work dune by appellant 
for the District, under the written contract, measured 
by the engineer, and accepted by the District, and the 


3 


amount admitted to be due was : - $191,065.44 
Deducting material and cash paid, . ‘ 62,115.44 
Left the balance due him, P : - $128,950.00 
p. 21. 
° ARGUMENTS. 


As the contract provided for a specific mode of pay- 
ment, it was the duty of the obligor to pay accordingly, 
and the payment by the District in an entirely differ- 
ent medium from that provided for in the contract, 
rendered it liable for the difference. 20 Wallace, 289. 


In the case of Loony as. The District of Columbia 
113, U. S., 258, this court decided different, but it is 
submitted that this is a different case to that; here 
the appellant was compelled to take the certificates, 
and he was compelled to surrender them, and take 
what he could get. 


The amount of work done by appellant was certified 
to by the District Engineer, as provided for by the 
contract, his accounts were audited, and approved by 
the District, and evidences of indebtedness given him 
for the full amount of his work, but after his contract 
had been fully completed, the work accepted, the ac- 
count stated, the balance found and admitted to be 
due, the defendants insisted that $15,000.00 be de- 
ducted, they insisting he ought to put the street in 
complete order, and the appellant that he ought not. 
Now it is contended that the court ought to have ren- 
dered a judgment against the District of Columbia 
for this sum with interest from the date due till paid. 

94 U. S., 66. : 
15 Ct. Claims, 297. 
2 Ct. Claims, 508. 


4 


The certificates of the engineer approving the work , 
was conclusive, and the District was bound by it. ( 
94 U.S., 98 : 
97 U.S., 398. at 
106 Mass., 3733.  l¢ 


The findings of the Court of Claims disclose the fact 
that the balance found due, $128,950, was not paid un- 
til many months after it was due and payable, and it 
is respectfully submitted that the law of damages is 
well settled that the measure of damages is, that when 
no interest is specified, the debt and legal interest from 
the time the debt is due, till it is paid; is the true mea- 
sure of damages, and the Court of Claims ought to 
have rendered judgment accordingly. 

Field on Damages, p. 190. 

3 Parsons’ Contracts, p. 155. 
Sedgwick Damages, p. 232. 

6 Howard, p. 146. 
16 Wallace, p. 378. 

104 U. S, p. 771. 
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It is submitted that the judgment of the Court of 
Claims should be reversed, and the cause remanded 
to said court with directions to render judgment in 
favor of the appellant. 


V.B. Epwarps, 
For Appellant. 
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The certificates of the engineer approving the work 
was conclusive, and the Distriet was bound by it. 
94 UT S., 98. 
97 US. 398. 
106 Mass., 375. 


The findings of the Court of Claims diselose the fact 
that the balance found due, $128,950, was not paid un- 
til many months after it was due and payable, and it 
is respectfully submitted that the law of damages is 
well settled that the measure of damages is, that when 
no interest is specified, the debt and leqal interest from 
the t'me the debt is due, till it ts paid, is the true mea- 
sure of damages, and the Court of Claims ought to 
have rendered judgment accordingly. 

Kiela on Damages, p. 190. 

3 Parsons’ Contracts, p. 155. 
Sedgwick Damages, p. 232. 
6 Howard, p. 146. 

16 Wallace, p. 378. 

104 UL Sy p. 771. 


It is submitted that the judgment of the Court of 
Claims should be reversed, and the cause remanded 
to said court with directions to render judgment in 
favor of the appellant. 

V. iB. Epwarps, 
For Appellant. 


» 


+ 


"No. 


Me eis Fon 


gi 


ea ee 


o 


STRICT OF 


Tar D 


Supreme Court of the alnited States. 


OcTOBER TERM, 1886. 


Patrick CuLLINANE, Appellant, 
vs. 
Tat District oF COLUMBIA. 


APPEAL FROM THE COURT OF CLAIMS. 


Brief for the United States. 


The case is one where an unliquidated account 
was reduced to certainty by agreement of ap- 
pellant and appellee, and the negotiable bonds 
of the appellee were delivered to the appellant 
at their par value in satisfaction of the amount 
found to be due. 
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The appellant, who knew the bonds so received 
were at a discount when he received them (Find- 
ing XIV; p. 29), sues now to recover the dif- 
ference between the par value of the bonds so 
received and what he realized on them by sale 
and hypothecation, with interest as damages for 
the detention thereof. 


It is submitted that there was a valid accord 
and satisfaction, and that the case is within the 


‘principle of Looney v. The District of Columbia 


(113 U. S., 258), upon which and the opinion of 


the learned court below (pp 29-31) the case is _ 


submitted and an affirmance of the j 

respectfully requested. 
WM. A. MAURY, 

Assistant Attorney-General. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 
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No. 302. 


JOHN HALSTED, PLAINTIFF IN ERROR, 


DS, 


SARAH A. BUSTER AND MARY A McGEE (LATE MARY 


A. BUSTER.) 


IN ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR * 


THE DISTRICT OF WEST VIRGINIA. 
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JOHN HALSTED VS. SARAH A. BUSTER ET AL. 1] 


1 Pleas before the Honorable John J. Jackson, judge of the 
district court of the United States for the district of West 
Virginia, at Charleston, May 30, 1883, and in the 107th year of 
the Independence of the United States of America. See 


Be it remembered that heretofore, to wit, at rules held in the 
clerk’s office of said court at Charleston on the first Monday in 
August, 1873, came John Halstead, a citizen and inhabitant of the 
State of New York, by Abraham Burlew, Esq., his counsel, and filed 
his declaration in ejectment (together with the notice thereto attached 
and the marshal’s return thereon), and specification of damages 
against William B. Buster and Eldridge Barrett, which declaration, 


specification, notice, and marshal’s return are in the words and 


figures following, to wit: 
Declaration. 


In the District Court of the United States for the District of West 
Virginia, holden at Charleston, in said State. 


John Halstead, a citizen of the city of New York and of the State 
of New York, complains of William B. Buster and Eldridge 
2 Barrett for that heretofore, to wit, on the first day of Fébru- 
ary, 1873, the said plaintiff was possessed in fee of a certain 
tract or parcel of Jand lying and being in the county of Fayette 
and State of West Virginia, which land was conveyed by Robert 
Soulter, trustee, to John Halstead on the 6th of June, 1864, but 
which land is more particularly described in a deed from William 
K. Smith and Anderson G. Grinnan to the Forest Hill Mining and 
Manufacturing Company, dated on the 16th day of June, 1867, as 
follows, to wit: Beginning at a point marked “A” in the middle of 
the northern line of the old Forest Hill tract ; thence N. 23° W. 193 
poles to two chestnut oaks ona ridge between Armstrong and Mor- 
ris creeks and corner to the lands of Paint Creek Company; thence 
along the top of the ridge 8. 87° W. 40 poles to two chestnuts, 8S. 59° 
W. 42 poles to a ta!l white oak, 8. 32° W. 54 poles to a chestnut, S. 
12° W. 61 poles to a black oak, S. 60° W. 32 poles to a white oak, 
S. 26° W. 34 poles to two chestnut oaks, 8. 48° W. 233 poles toa 
chesnut, 8. 64° W. 53 poles to a dogwood, S. 11° W. 26 poles toa 
white oak, S. 61° W. 106 poles toa gum, 5S. 10° W.18 poles toa 
chestnut, S. 44° W. 213 poles to a stake, S. 57° W. 45 poles to a 
hickory, S. 45° W. 26 poles to a small locust, S8.15° W. 24 poles to a 
chestnut oak, S. 42 poles to a chestnut oak, 8S. 28° E. 90 poles to a 
black oak, S. 84° W. 18 poles to a stake, S. 60 W. 41 
3 poles to a chestnut, S. 66° W. 44 poles to a black oak, N. 83° 
W. 36 ‘poles to a chestnut, 8. 43° W. 82 poles, N. 87° W. 28 
poles to three chestnuts, N. 82° W. 60 poles to a black oak, 8. 50° 
W. 20 poles to a white oak, S. 12° W. 20 poles to a stake, S. 5° W. 
41 poles to a white oak, N. 86° W. 323 poles to a chestnut, S. 35° W. 
59 poles to a chestnut oak at the head of Morris creek; thence along 
the ridge between Paint and Armstrong creeks 8. 30° W. 69 poles 
to a chestnut, S. 55° E. 24 poles to a chestnut oak, N. 80° E. 25 poles 
1—302 
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to two chestnut oaks, S. 65° E. 25 poles to a pine, N. 80° E. 56 poles 
to a white oak, S. 16° E. 102 poles to a chestnut oak, S. 20° W. 48 
poles to a chestnut, S. 45° W. 80 poles to a chestnut, S. 33° E. 32 
poles to a chestnut oak, S. 20° W. 77 poles to a chestnut oak and 
pine, 8. 16° E. 50 poles to a chestnut, 8S. 5° W. 47 poles to a chestnut 
oak at the head of Ash Camp branch, S. 50° E. 66 poles to a chestnut 
oak, N. 67’ E. 24 poles to a chestnut, S. 87° E. 24 poles to a chestnut, 
S. 67° E. 24 poles to a chestnut, S. 2’ W. 343 poles to a chesnut oak, 
S. 14° W. 44 poles, S. 23° E. 41 poles to a chestnut, N. 84° E. 185 
sar thence N. 6° W. 450 poles; thence N. 31° E. 900 poles to the 
yeginning; also a certain parcel of land bounded on the south by 
the foregoing boundary, on the north by the Great Kanawha river, 

being the westerly part of the Huddleston survey by a line 
4 running from the northerly to the southerly side of the same, 

containing about one hundred acres, being a part of the tract 
known as the Huddleston tract. 

And, being possessed of the whole of the foregoing described land, 
the defendants afterwards, to wit,on the 10th day of February, 1873, 
entered into said premises and unlawfully withheld from said plain- 
tiff the possession thereof to his damage of $5,000.00. 

JOHN HALSTEAD, 
By A. BRULEW, is Att’y. 


Notice. 


To Wiiliam B. Buster and Eldridge Barrett, defendants in the fore- 
going suit: 

Take notice that the above declaration in ejectment against you 
and specification of damages will be filed in the office of the clerk of 
the district court of the United States for the district of West Vir- 
ginia, holden at Charleston, at rules, on Monday, the 4th day of 
August, 1873, at which time and place you can appear if you think 


proper, and that if you fail to appear and plead thereto within the | 


time required by law, judgment will be given against you. 
JOHN HALSTEAD, 
By A. BRULEW, Att'y. 
June —, 1873. 


Specification. 
5 William B. Buster & Eldridge Barrett, Dr., to John Halstead. 


To damages for destruction of property described in plain- 
tiff’s declaration as follows: 


To one thousand trees at $2 per tree-_.--_-_..--------- $2,000 00 
7 enmberes 10 108 ooo ces cecen neue 2,000 00 
$4,000 00 


The plaintiff, John Halstead, will claim damages as above stated 


on the trial of this cause. 
JOHN HALSTEAD, 
By A. BRULEW, Ait’y. 
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Return. 


Served within declaration, notice, and specification of damages on 
William B. Buster on this 29th day of July, 1873, by delivering to 
him a true copy of the same, and on Eldridge Barrett on this 29 day 
of July, 1873, by delivering to his mother, a free white person & 
member of his family, & above the age of 16 years, at his usual place 
of abode, a true copy of the within, and explaining to her the pur- 


port thereof, the said Barret — not at home and not found. 
WM. BROWN, 


Deputy for H. Slack, Mar. 


Whereupon it appearing that the defendants, W. B. Buster and 
Eldridge Barrett, have been duly served with copies of the foregoing 
declaration, specification, and notice, and they failing to appear, on 

motion of the plaintiff, it was ordered that Judgment be entered 


6 in favor of the plaintiff against the defendants for the premises _ 


described in the declaration, unless they should appear and 
plead to issue at the then next rules. 

At-which day, to wit, at rules held as aforesaid in said clerk’s office 
on the first Monday in September, 1873, came again the plaintiff, by 
his said attorney, and on his motion, and the defendant still failing 
to appear, it was ordered that the order made at the last rules in this 
cause be confirmed. . 


And at another day, to wit, at a district court cf the United States 
for the district of West Virginia, held at Charleston, December 24th, 
1873: 

This day came the parties, by their attorneys, and thereupon the 
defendants for plea say that they are not guilty of unlawfully with- 
holding from the plaintiff the premises, as in the plaintiff’s declara- 
tion it is alleged ; to which plea the plaintiff replies generally and 
puts himself upon the country, and the defendants do the like; and, 
on motion of the defendants, the office judgment obtained at rules 
isset aside. And by consent of the parties it is ordered that Survevor 

A. P. Sinnett do go upon the lands in controversy in this 
7 action and dosuch surveying as either party may require, and 

that he return to this court five reports and seven fair plats ; 
but before commencing such surveying the surveyor shall give to 
the parties or their attorneys reasonable notice of the time and place 
of commencing such surveying. 

And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston, May 8, 1874: 

This day came the parties, by their attorneys, and, on motion of the 
plaintiff, it is ordered that the surveyor, Abel P. Sinnett, dosuch fur- 
ther and additional surveying on the land in controversy as either 
party may require and report in accordance with the provisions of 
the order of survey heretofore entered in this cause; and, on motion 
of the defendants, it is ordered that the plaintiff give bond, with good 
security, for costs in this cause before the clerk of this court within 
60 days from this date, and on his failure so to do this cause shall be 


dismissed. 


« 
Bs 
> 
es 
i ee 
fey 
Bee 
S 
Be 
BY 
Pr: 
‘Za 
Bre 
$4 
ey 
Pe: 
°F 
ee 
ene 
2% 
“= 
‘e 
Oe 
3 
; 
x, 
x 
z 
“a 
nia 
S, 
: 
* Fa 
Re 
es 
i 
“ad 
ay 
ay. 
oN 
ea 
yy 
Ps 
a 
oe. 
nie 
Es 
i 
Ts 
= 
3 
aa 
78 
es 
¥ 
— 
aes 
wk 
~ 
ae 
bs 
os, 
a 
™ 
—— 
Get 
Poe 
— 
P ag 
oe 
et 
“3 
a 
wy 
ee 
ees. 
ee 
a 
“8 
+ 
pg 
t 
= 
: 
‘ 
& 


4 JOHN HALSTED VS. SARAH A. BUSTER ET AL. 


And at another day. to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston, November 24, 
1876: 
This day came the parties, by their attorneys, and, on 
8 motion of the defendants, and at their costs, this cause 1s con- 
tinued until the next term. And Samuel Estep, a witness 
duly summoned in this cause at this term on behalf of the plaintiff, 
being called, and not appearing, on motion of plaintiff, a rule is 
awarded against said witness, returnable here on the 2d day of the 
next term, to answer for his said contempt. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston, November 6, 
1878: 

This day came the parties, by their attorneys, and thereupon 
_ the death of the defendant, Wm. B. Buster, is suggested upon the 
record, and, by consent of the parties, this cause is revived in the 
name of Mary A, Buster and Sarah A. Buster, heirs-at-law of said 
Wm. B. Buster, dec’d, to proceeded in against them to final deter- 
mination, and this cause is continued. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston, June 7, 1879, 
for reasons appearing to the court this cause is set for trial on the 
9th day of the next term, to which time this cause is continued. 


9 And at another day, to wit, at a district court of the 
United States for the district of West Virginia, held at 
Charleston, November 16, 1881: 

On metion of the plaintiff, by his attorney, T. S. Robson is hereby 
appointed assistant surveyor in this cause to act with A. P. Sinnett, 
heretofore appointed, and they are hereby directed to do such further 
surveying in this cause as either party may require, and report the 
same to court with maps, first giving ten days’ previous notice to 
counsel of record in this suit before beginning said survey. And 
said surveyors are ordered and directed to lay down on the maps 
already filed in this cause the entire Wilson and Gallatin surveys 
under which the respective parties claim to hold. And this cause 
is continued at the costs of the plaintiff. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston May 8th, 
1882 : ; 


The defendants, Sarah A. Buster, Mary A. McGee, formerly Mary 
A. Buster, disclaim title to all the lands in the plaintiff’s declaration 
mentioned and described, except the following parcel, to wit: Be- 

ginning at the point marked “B” on the piat marked X and 
10 filed in this cause by A. P. Sinnett, surveyor; thence with 
the blue line to the point “ D;” thence with the red line to 
the point “J” on the top of the ridge between the waters of Arm- 
strong creek and Morris creek, a poplar tree standing at said point, 
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the said point being on the outer line of the Gallatin 2,000 acres ; 
thence with the top of said ridge towards the Kanawha river to the 
point “P;” thence with the red line to; thence by the blue line to 
the place of beginning at the point “ B.” 


And at the same day, to wit, at a district court of the United 

States for the district of West Virginia, held at Charleston the day 
and year last aforementioned : 
- This day came the parties by their attorneys; and thereupon 
came a jury, to wit, John N. Conley, A. W. Mann, Jacob Fry, Geo. 
E. Sampson, George A. Stephenson, J. M. McWhorter, James T. 
Rucker, Reuben Harrison, John H. Atkinson, John TT. Gibson, 
Shryner Stover, and Gloud W. Kennedy, who, being selected by lot, 
tried and sworn the truth to speak upon the issue joined, and hav- 
ing partly heard the evidence, and there not being time to finish 
the trial of this cause this day, the jury are adjourned over until to- 
morrow morning at 9 o'clock. 


11 And at another day of the same term, to wit, at a district 
court of the United States for the district of West Virginia, 
held at Charleston, May 9, 1882: 

This day came the parties by their attorneys,and the jury im- 
paneled in this cause at a former day of the term appeared pursuant 
to their adjournment, and having heard the evidence, and there not 
being time to finish the trial of this cause this day, the jury are ad- 
journed over until to-morrow morning at nine o'clock. 


And at another day of the same term, to wit, at a district court of 
the United States for the district of West Virginia, held at Charles- 
ton, May 10, 1882: 

This day came the parties by their attorneys, and on motion of 
the plaintiff it is ordered that this cause cause be dismissed as to the 
defendant, Eldridge Barrett. And thereupon the jury impaneled and 
sworn in this cause appeared in court according to their adjourn- 
ment on yesterday, and, having fully heard the evidence and argu- 
ments of counsel, retired to their chamber to consider of their verdict, 
and after some time returned into court and upon their oaths do say, 
“We, the jury, find for the defendants.” Therefore it is considered 

by the court that the defendants be discharged and go hence 
12 without day, and that the plaintiff be in mercy, &e., and that 

the defendants recover against the plaintiff their costs by 
them about their defense in this behalf expended. 


And at another day of the same term, to wit, at a district court of 
the United States for the district of West Virginia, held at Charles- 
ton, May 20, 1882: 

This day came again the parties by their attorneys, and it appear- 
ing that the judgment entered on the verdict rendered in this cause 
ut a former day of this term having been so entered without the di- 
rection of the court thereto, the said Judgment is set aside and held 
for naught. And thereupon the plaintiff, by his attorney, moved 
the court to set aside the verdict of the jury returned in this cause 


JOHN HALSTED VS. SARAH A. BUSTER ET AL. 
at this term and grant him a new trial herein; of which motion the 


next term. 


13 And at another day, to wit, at a district court of the United 
States for the district of West Virginia, held at Charleston 
May 30, 1883: | : 

This day came again the parties, by their attorneys, and the 
motion heretofore made by the plaintiff to set aside the verdict of 
the jury rendered herein, and to award him a new trial, being 
argued and considered by the court, is overruled. 

It is therefore considered by the court that the defendants be dis- 
charged and go hence without day, and that the plaintiff be in 
mercy, &c, and that the defendants recover against the plaintiff their 
costs by them in this behalf expended, including in said costs the 
sum of $10, the fee of D. C. Gallaher, Esqr., who, at the instance 
and by the direction of the court, recorded certain testimony, given 
in court upon the motion aforesaid. 

Memo: Be it remembered that upon the trial of this cause the 

laintiff, by his attorney, tendered his bills of exceptions marked 
os. 1 & 2, which are here signed and sealed and ordered tuo be 
made a part of the record in this cause. 

Bill of exceptions marked No. 1 is in the words and figures fol- 

lowing, to wit: 
14 Be it remembered that on the trial of this action before the 
jury, the plaintiff, to maintain the issue on.his part, read in 
evidence acopy of a survey and accompanying plat made April 14, 
1795, for William Wilson of 85,600 acres of land in the words and 
figures following, to wit: 

Surveyed for William Wilson eighty-five thousand six hundred 
acres of land in Kanawha county on S. W. side of the Great Kana- 
wha river joining surveys made for Albert Gallatin & Co at and 
near the Great Falls of said river extending down, back of, and wito 
said surveys so as to include some of the waters of Cabin creek hy 
virtue of the following land office treasury warrants, viz: 4 warrants 
of 20,000 acres each, Nos. 782, 783, 784, 785, and 5,600 acres of a 
warrant for 20,000, N. 791, all dated the 14th Oct., 1794, and is 
bounded as followeth, viz: Beginning at two beech trees in the forks 
of a branch running into Cabin creek, about } of a mile below 
Flin’s Cabin, and running thence S. 55° E. 350 poles to a poplar 
and red oak on the top of a ridge; thence S. 65° E. 286 poles, cross- 
ing a branch at 80 sleles to 2 gums on the east side of a hill; thence 
S. 85° E. 1,760 poles to two chestnut trees growing from one root, 

crossing waters at the following distances from each other: at 120 
15 __ poles, Paint creek ; at 400 poles, a branch ; 440 po’s, at 500 poles, at 

260 poles—s’d 2 chestnuts; thenceS. 24° E. 732 poles to a beech in 
the forks of Armstrong’s creek about 6 poles from the left-hand fork 
of the same, being corner to Albert Gallatin’s survey of 2,000 acres, 
crossing water at 360 poles; thence S. 66° E. 1,366 poles, crossing 
Loop creek to a hickory on a hillside, corner to said Gallatin survey 


TS OR IT Pere at 8° eu Ane 
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of 3,000 acres; thence with a line of the same N. 74° 30’ east 798 | 
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poles to a gum & maple in the forks of a branch, corner to the same; 
thence leaving said survey and running east 724 poles to 2 Spanish 
oaks about 40 poles from the Great Kanawha river, crossing water 
at 420 poles; thence south 15° west 504 poles to a poplar and maple 
in a flat, crossing water at 220 poles; thence S. 50° W. 152 poles to 
a Spanish vak & dogwood on the point of a ridge, crossing water at 
20 poles; thence S. 20 W. 432 poles to two chestnut oaks on the top 
of a ridge, crossing waters at the following distance, 120 poles; thence 
S. 10 E. 560 poles to two white oaks on the point of a ridge, crossing 
waters at the following distances: At 140 poles, 180 poles, & 200 
poles, waters of Laurel creek; thence 8S. 40° W. 2,020 poles to a pop- 
lar and maple in a hollow about 20 poles from a branch of 
16 Paint creek, crossing waters at the following distances: 160 
poles, 140 poles, 100 poles, 160 po’s, 360 poles, 660 poles to 
Loop creek ; 360 poles, & 600 poles to the said maple and poplar; 
thence N. 70° W. 4,548 poles to a beech and sugar tree on the bank 
of Raccoon creek, a branch of Cabin creek, crossing waters at the 
following distances: 400 poles, 320 poles, 240 poles, 320 poles, 1,040 
poles, 100 poles to Paint creek; 420 poles. 500 poles, waters of Paint 
creek ; 720 poles to Cabin creek ; 488 poles to the s’d beech & sugar 
tree; thence N. 9° 30’ E. 2,980 poles to the beginning, crossing waters 
at 340 poles, 300 poles, 240 poles, 200 poles, 300 poles, 540 poles, 100 
poles, 500 po’s, 460 poles to the said beginning, including 6,786 acres 
of prior claims, for which there is an allowance made in the caleu- 
lation 14th Ap’l, 1794. | 
. AND’W JOHNSTON, Ass’t. 
REUBEN SLAUGHTER, S. kK. C. 
A copy. 
Teste: JOEL S. QUANIER, 
CVUk Kanawha County C't. 


I, Thomas Swinburn, deputy for S. Chapman, surveyor of Kana- 
wha county, West Virginia, hereby certify that the date of the above 
survey, as recorded in the original surveyor’s book of Kanawha 
county No. 1 in my office, is April 14, 1795. 

Given under my hand this 9th May, 1882. 

THOMAS SWINBURN, 
Deputy for 8S. Chapman, S. K. C. 


(Here follows diagram marked p. 16.) 


17 Also a copy of a grant from the Commonwealth of Vir- 
ginia to Benjamin Martin, assignee of William Wilson, for 


85,600 acres of land, dated Ist January, 1796, in the words and fig- 
ures following, to wit: 


‘Robert Brooke, Esquire, Governor of the Commonwealth of Vir- 
ginia, to al] to whom these presents shall come, Greeting : 

Know ye that by virtue of land office treasury warrants No-. 
782, 783, 784, 785 and 791, issued the 14th day of October, 1794, 
there is granted by the said Commonwealth unto Benjamin Martin, 
assignee of William Wilson, a certain tract or parcel of land con- 
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taining eighty-five thousand six hundred acres, by survey bearing 
date the 14th day of April, 1795, lying and being in the county of 
Kanawha, on the southwest side of the Great Kanawha river, join- 
ing surveys made for Albert Gallatin at and near the Great Falls of 
said river, and extending down back of and with the said surveys, 
so as to include some of the waters of Cabin creek, and is bounded 
as followeth, to wit: Beginning at two beech trees in the fork of a 
branch running into Cabin creek about a quarter of mile below 

Flin’s Cabin, and running thence 8. 55° E. 350 poles to a 
18 poplar and red oak ou the top of a ridge; thence 8. 65° E. 

286 poles, crossing a branch at 80 poles, to two guns on east 
side of a hill; thence S. 80° E. 1,760 poles to two chestnut trees 
growing from one root, crossing waters at the following distances 
from each other, to wit: at 120 poles, Paint creek ; 400 poles, a branch ; 
at 440 poles, 500 poles, 260 poles, to the two chestnuts; thence S. 
24° E. 732 poles to a beech in forks of Armstrong’s creek about six 
poles from the left hand fork, the same being corner to Albert Gal- 
entine’s survey of 2,000 acres, crossing water at three hundred and 
sixty poles; thence S. 66° E. 1,366 poles, crossing Loop creek to a 
hickory on a hillside, corner to said Galentine’s survey of 3,000 
acres ; thence with a line of the same N. 743° E. 798 poles to a gun 
& maple in the forks of a branch, corner to the same; thence leav- 
ing said survey and running east 724 poles to two Spanish oaks 
about 40 poles trom the Great Kanawha river, crossing waters at 420 
poles; thence 8. 15° W. 504 poles to a poplar and maple In a flat, 
crossing waters at 220 poles; thence 8S. 50° W. 152 poles to a Span- 
ish oak and dogwood on the point of a ridge, crossing waters at 20 
poles; thence 8. 20° W. 432 poles to two chestnut oaks on the top 
of a ridge, crossing waters at the following distance, 120 poles; 

thence S. 10° E. 560 poles to two white oaks on the point 
19 of a ridge, crossing waters at the following distance-: 140 

poles. 180 poles, and 200 poles, waters of Laurel creek ; 
thence S. 40° W. 2,020 poles to a poplar and maple in a_ hollow, 
about 20 poles from a branch of Paint creek, crossing waters at the 
following distance-: 160 poles, 140 poles, 100 poles, 160 poles, 360 
poles, 660 poles to Loop creek ; 360 poles and 600 poles to the said 
maple and poplar; thence N. 70° W. 4,548 poles toa beech and 
sugar tree on the bank of Raccoon creek, a branch of Cabin creek, 
crossing waters at the following distance-: 400 poles, 320 poles, 240 
poles, 320 poles, 1,040 poles, 100 poles to Paint creek ; 420 poles, 500 
poles, waters of Paint creek ; 720 poles to Cabin creek; 488 poles 
to the said beech and sugar tree; thence N. 9° & 30’ E. 2,980 poles 
to the beginning, crossing waters at 340 poles, 300 poles, 240 poles, 
200 poles, 300 poles, 540 poles, 100 poles, 500 poles, 460 poles to the 
said beginning. But it is always to be understood that the survey 
upon which this grant is founded includes 6,786 acres of prior claims 
(exciusive of the above quantity of 85,600 acres), which, having a 
preferance by law to the warrants and rights upon which this grant 
is founded, liberty is reserved that the same shall be firm and valid, 

and may be carried into grant or grants, and this grant shall 
20 __—sicbe no bar, in either law or equity, to the confirmation of the 
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title or titles to the same, as before mentioned and _ reserved, 
with its appurtenances; to have and to hold the said tract or parcel 
of land, with its appurtenances, to the said Benjamin Martin (except 
as before excepted), and his heirs, forever. 

In witness whereof the said Robert Brooke, Esquire, Governor of 
the Commonwealth of Virginia, hath hereunto set his hand and 
caused the lesser seal of the said Commonwealth to be aftixed, at 
Richmond, on the first day of January, in the year of our Lord one 
thousand seven hundred and ninety-six, and of the Commonwealth 


the twentieth. 
ROBERT BROOK E. 


LAND OFFIcE, RicuMonp, VA. 
The foregoing is a true copy from the records. 
Witness my hand and seal of office this 23d dav of August, 1875. 
[L. s.] S. H. BOYKIN, 
Reg. L. Office. 


Also sundry deeds and wills, beginning with a deed from Ben- 
jamin Martin, which transferred, conveyed, and devised to 
21 the plaintiff all the title acquired by Martin under his said 
grant in and to the land described in his declaration in this 

cause. 

Also an agreement in writing, signed by Mollohan and Fontain, 
att’ys for defendant, and A. Brulew, att’y for plaintiff, endorsed 
“Agreement made concerning certain maps,” &c., in the words and 
flgures following, to wit: 

JOHN HALSTEAD ) 
v8. 
Herrs oF Witiram B. Buster, Dec’d. f 


It is agreed between the plaintiff and defendants to the above- 
entitled action of ejectment, now pending in the United States dis- 
trict court at Charleston, West Virginia, that on the trial thereof no 
evidence need be introduced by either party of the identity of the 
Wm. Wilson survey of 85,600 acres or of the Gallatin and Savary 
survey of 2,000 acres, but the courses and distances thereof shall be 
assumed to be correctly laid down by A. P. Sinnett on the maps and 
plats filed by him in said cause, marked 1, 2, 3, &c., under an order 
made in said cause at the last term of said court. 

This agreement is not, however, to preclude either party 

22 from raising and insisting on any matters of law by virtue 

whereof the courses and distances of said surveys, or either of 

them, may be required to yield to any other calls mentioned in said 
surveys respectively. 

And we accept the said plats in lieu of extending the said surveys 
upon the plats made and heretofore filed by Surveyor Sinnett in this 
cause as required by the order made in this cause on the 16th day 


of November, 1881. 
MOLLOHAN & FONTAINE, 
Att’ys for Defendants. 
A. BRULEW, Atty for Plaintiff. 


In Ejectment. 
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Also the report and plat of survey made and filed in this action 
by A. P. Sinnett, surveyor, under an order made in this action on 
the — day of , 18—, which report is in the words and figures 
following, to wit, “No. 1,” &e.: 


In the District Court of the United States for the District of West 
Virginia. In Ejectment. 


JOHN HALSTEAD vs. Wu. B. Buster & ELDRIDGE BARRETT. 


In obedience to an order of said court made at the fall 

23 term thereof, at Charleston, West Va., in the above-named 
‘ause, a copy of which said order attends this report, and 

made Exhibit No. 1 (see page — of this record for said Exhibit No. 
1), the undersigned, special surveyor for said court, did, on the 24th 
day of March, 1874, after having given notice to the parties of the 
time and place of commencing said survey, a copy of which notice 
attends this report, and made Exhibit No. 2 at th- instance of the 
plaintiff’s counsel, proceed to execute said order. I went to the 
house of James R. Buster, and from thence to a beech tree on Arm- 
strong’s creek, about 85 poles above the first forks, and designated 
by letter A on the accompanying plat, and claimed by the plaintiff 
as a corner to a survey of $5,600 acres made for Wm. Wilson, and 
corner toasurvey of 2,000 acres made for Albert Gallatin and Savary 
DeValcolon—present, James R. Buster, Dr. Chas. F. Hale, A. Brulew, 
counsel for plaintiff, and W. Molohan, counsel for the defendants— 
with R. E. Wescott and Willis Sinnett as my chain men, at the in- 
stance of the plaintiff’s counsel, I run thence 8S. 41 E. 3 poles & 16 
links to the bank of Armstrong's creek, the spot shown to me by 
James R. Buster as the place where the original beech once stood. 
I then run the call of the Wilson line reversed, with a varia- 

24 tion of 2° east N. 22’ W., crossing the Tucker fork of Arm- 
strong’s at 120 poles—course continued—in all, 167 poles, and 

found 2 poles to my left at (B), two black oaks and a birch marked 
with three chops on three sides, viz., on the side S. 22° E., on the 
side about N. 22 W., and on the side facing S. 31 W., and claimed 
to be corner between the Forrest Hill and the Elk Ridge tracts—same 
course, N. 22° W., continued—in all, 327 poles, to two chestnut oaks 
on the top of the dividing ridge between Armstrong and the Skylar 
fork of Morris creek at (C), and corner to Forrest Hill tract. I then, 
at the instance of A. Brulew, counsel, &c., began at the two black 
oaks and birch at (B), and ran thence S. 31 W. 42 poles to Tucker 
fork—course continued—in all, 77 poles, to the intersection of said 
line with the Gallatin line at (D). I then began on said line where 
it crosses Tucker fork, and run thence up said said fork 8S. 89 W. 58 
poles to the improv ement of Barrett on the S. E. side of said branech— 
in all, 78 poles—to Barr rett’s house at (E ). The plaintit s counsel not 
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the beech at (A) and run for the reverse of the last course of 
25 the Gallatin and Savary 2,000 acres, N. 4493 W. 125 poles to 

the line of the Forrest Hill tract at (D), course continued, 
crossing Tucker fork at 178 poles just below Barrett’s house, in all, 
from said beech, 342 poles, toa poplar and two chestnut oaks on the 
top of the dividing ridge at (J); thence following along on the top 
of said ridge, as shown upon the plat, to the top of the rocky ledge on 
point ridge at (K); thence down said point ridge to a fallen walnut 
on Armstrong’s creek at (L). The defendants not wanting any fur- 
ther surveying done I stopped the survey upon the part of the de- 
fence at this point. 

At the request of the plaintiff’s counsel I went to the beech at (A) 
and ran the second call of a patent to J. R. Buster for 97 acres; 
thence N. to 6 W.; I ran it with 50’ variation to the right N. 5} W, 
crossing Tucker fork at 92 poles—course continued—in all, 224 poles, 
for a white oak and gum; the distance terminated on the southeast 
hillside facing main Armstrong’s creek at (M); (corner not found). 

I found no marks upon this line at the termination of the dis- 
tance, and about 2 poles to my right stand two white oaks; one of 
said oaks has three chops of an axe on the side facing about west ; 

one of said chops is about 23 feet from the ground; the other 
26 two are about three inches from each other and 12 or 14 inches 

above the first; I did not block this tree; the marks are too 
young for the Buster survey, say not more more than 10 or 12 years 
old ; there has been oak timber—several trees—cut and taken away 
for timber, as I suppose, in the immediate vicinity of the termina- 
tion of this line. I then run the 3d call of said patent S. 47} W., 
crossing the head of Log hollow and over a point and crossing the 
Wilson line at 72 poles, and crossing the head of a hollow of ‘Tucker's 
fork, in all 92 poles, for two chesnut oaks and white walnut; the dis- 
tance terminated on a point ridge facing Tucker’s fork at (N); (cor- 
ner not found); no marks found upon this line. I then run for the 
4th call of patent S. 8} W. 42 poles for a poplar and birch ; distance 
terminated on a hillside near the Tucker's fork at (O). I did not 
find this corner or any marks upon this line. I then then run for 
the last call of the patent S. 73 E., crossing Tucker’s fork at 14 poles, 
and stopped surveying. 

Pursuant to notice given, at the request of plaintiff’s counsel, I 
went on the 6th of August, 1874—I went to the house of James R. 
Buster on Armstrong’s creek, and, being informed that Dr. Chas. F. 

Hale was absent from home, I adjourned the survey until 
27 August the 11th. Tuesday, 11th August, 1874, pursuant to 

adjournment, I went to the beech tree at (A) on Armstrong’s 
creek corner to Wilson, Gallatin, and Buster. Present, J. R. Buster, 
Wm. B. Buster, Dr. Chas. F. Hale, David Mahood, and —— Ander- 
son. In accordance with instructions of plaintiff’s counsel and also 
of Dr. C. F. Hale, with said Mahood and Anderson as my chain- 
men, | ran the second eall of a patent te Tas RD it 8 em oe 
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marks, and could find no marks as corner or line trees. ‘l‘here has 


been timber cut about the termination of this line. I then run the 
3d call of patent S. 474 W. 92 poles for two chestnut oaks and white 
walnut. The distance gave out on a point ridge at (N), facing the 
Tucker fork. I found no marks upon this line and found no marks 
as corner trees at or near the point (N). There is chestnut oak timber 
near the termination of this line, but I found — upon it. I then 

I then ran the 4th call of patent S. 83 W. 42 poles for a poplar 
28 and birch. The course and distance terminated on a hill near 

Tucker fork, at (O), corner not found and no marks found upon 
this line. I then ran the last call of patent S. 7} E., crossing Tucker 
fork at 14 poles; course continued by protraction in all 150 poles to 
(I), thence N. 65} E. 80 poles to A, the place of beginning. 


Remarks. 


The lines on the accompanying plat shaded blue are intended to 
represent the land claimed by the plaintiffs. 

The lines represented by the letters A, J, P,Q, & to A, and shaded 
red, are intended to represent a tract of land claimed by William B. 
Buster. 

The lines represented by the letters T, K, L, O, and to P, and shaded 
ellow, are intended to represent a tract of land claimed by James R. 
uster. 

The lines represented by letters A, M, N, O, I, & to A, and shaded 
green, are intended to represent a tract of 97 acres claimed by James 
R. Buster, and ran, according to the patent calls, from the beech 
at A. 

All of which is respectfully reported. 

A. P. SINNETT, 
Special Surveyor for Dist. Ct. U. S. for Dist. W. Va. 


And said plat is endorsed “ Exhibit B,” in the words, letters, lines, 
and figures following, to wit: 


(Here follows diagram marked p. 28.) 


29 Also the plat filed in this action by A. P. Sinnett, surveyor, 
on the 24th of April, 1882, inarked “ Plat No. 4,” in the words 
and figures following, to wit: 
(Here follows diagram marked p. 30.) 


31 And it was admitted by the respective part‘es, in the pres- 
ence of the jury, that the said William Wilson survey of 
85,600 acres and the Gallatin and Savary survey of 2,000 acres here- 
inafter mentioned are correctly laid down on the said plat made by 
A. P. waar: marked “No. 4,” and form an interlock, as there repre- 
sented. 
It was also admitted by the respective parties to this action, in the 
presence of the jury, that the lands claimed by the plaintiff and de- 
scribed in his declaration, and represented and inscribed on said 
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map within the lines shaded blue as the “ Forest Hill Tract,” and 
that said lands are correctly laid down on said map. 

And it was admitted by the defendants, in the presence of the jury, 
that they were in possession of all the lands described in the decla- 
ration and claim title thereto, except that part thereof for which 
they have filed a written disclaimer in this action, which is in the 
words and figures following, to wit: 


(For said disclaimer see page 9 of this record.) 


32 The pldintiff introduced evidence tending to prove that 

he and those under whom he claims have been in occupation 
of the lands described in the declaration by actual occupancy of the 
same since the year 1860. 

It was also proved by the plaintiff that the beginning corner in 
the grant to Martin for the 85,600 acres is designated on the said 
map filed by A. P. Sinnett by the index pointing to the corner 
marked “2 beeches.” 

That the fourth call in said grant for “two chestnut trees growing 
from one root” is represented on the Martin line within the sard . 

Gallatin and Savary grant at “2 chestnuts” which were 
30 found and located on the ground, and that the call in the 

Martin grant “to a beech in the forks of Armstrong’s creek,” 
“corner to Albert Gallatin’s survey of 2,000 acres,” is represented on 
said map at the point “A.” 

The defendants to maintain the issue on their part read in evi- 
dence an entry dated the ,in the words and figures following, 
to wit: 


(Entry not found on file in the papers.) 


34 Also a copy of a survey for 2,000 acres, made on the afore- 
said entry, dated the 24th of August, 1794, in the words and 
figures following, to wit : . 


Surveyed for Albert Gallatin and Savary De Valceulon 2,000 
acres of land in Kanawha county on theS. W. side of the Great Ka- 
nawha river, joining a survey made for William Morris of 500 acres, 
and near the upper end of a survey of 359 acres for Andrew Don- 
nally, and the sel end of a survey made for James Armstrong, by 
virtue of a land office treasury warrant for 2,000 acres, No. 17562, 
issued to Richard Clai the 30th June, 1783, and is bounded as fol- 
loweth, (to wit): 

Beginning at a beach on Armstrong’s creek above the first forks of 
said creek about 80 poles up from said fork and about 6 poles from 
the largest fork on the right-hand side thereof, thence down the 

creek N. 34° E. 325 poles to a sugar tree & elm, N. 31° W. 
30 192 poles to a birch & lynn corner to William Morris, thence 
with his line N. 57 W. 945 to two white oaks near Donally’s 
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line, S. 53° W. 280 poles to sycamore on a creek, thence S. 49 E. 


1,200 poles to the beginning. 
24th Aug’t, 1794 
REUBEN SLAUGHTER, S. K. C. 
Copy. 


Teste: THOMAS SWINBURN, 
Dep. for S. Chapman, 8. K. C. 
Fee, $1.00. 


Also a copy of a grant from the Commenwealth of Virginia to 
Albert Gallatin and Savary DeValcoulon for 2,000 acres, dated 22d 
July, 1795, in the words and figures following, to wit: 


Robert Brooke, Esquire, Governor of the Cominonwealth of Vir- 
ginia, to all to whom these presents shall come, Greeting : 


Know ye that by virtue of a land-office treasury warrant, number 
seventeen thousand five hundred and sixty-two, issued the thirtieth 
day of June, one thousand seven hundred and eighty-three, there is 
granted by the said Commonwealth unto Albert Galatine and Savary 

DeValcoulon a certain tract or parcel of land containing two 
36 thousand acres, by survey bearing date the twenty-fourth day 

of August, one thousand seven hundred and ninety-four, lying 
and being in the county of Kenhawa, on the southwest side of the 
Great Kenhawa river, joining a survey made for William Morris of 
five hundred acres, and near the upper end of a survey made for 
Andrew Donally of three hundred and fifty-nine acres, and the lower 
end of a survey made for James Armstrong, and is bounded as fol- 
loweth, to wit: Beginning ata beech on Armstrong's creek above the 
first forks of said creek about eighty poles up from the fork and about 
six poles from the largest fork on the right-hand side thereof; thence 
down the ereek north thirty-four degrees east three hundred and 
twenty-five poles to a sugar tree and elm, north thirty-one degrees 
west one hundred and ninety-two poles to a brick and lynn corner 
to William Morris; thenee with his line north fifty-seven degrees 
west nine hundred and forty-five poles to two white oaks: thence 
leaving his line and running south fifty-three degrees west two hun- 
dred and eighty poles toa sycamore on a branch; thence south 

eighty-nine degrees east twelve hundred poles to the begin- 
Oo” ning, with its appurtenances ; to have and to hold the said 

tract or parcel of land with its appurtenances to the said Al- 
bert Gelatine and Savary DeValcoulon and their heirs forever. 

[In witness whereof the said Robert Brooke, Esquire, Governor of 
the Commonwealth of Virginia, hath hereunto set his hand and 
eaused the lesser seal of the said Commonwealth to be affixed, at 
Richmond, o: the twenty-second day of July, in the year of our Lord 
one thousand seven hundred and ninety-five and of the Common- 
wealth the twentieth. 


ROBERT BROOKE. 


LAND OFFICE, RiciMOND, VIRGINIA. 
The foregoing is a true copy trom the records. 


~. ° 


iia 


—_,~" 


JOHN HALSTED VS. SARAH A. BUSTER ET AL. 15 


Witness my hand and seal of office this 27th day of April, 1877. 
[1. s.] S. H. BOYKIN, 
Regr Land Office. 


And it was agreed in open court, in the presence of the jury, by 
the respective parties to this action, that the Gallatin and Savary 
title to the land described in said last-mentioned grant was, on or 

before March 22, 1842, forfeited to the Commonwealth for the 
38 non-payment of taxes due thereon, and for the failure of the 

owners to cause the same to be entered on the books of the 
commissioners of the proper counties and have the same charged 
with taxes according to law. 

The defendants also read in evidence a copy of proceedings had 
in Fayette county concerning the aforesaid forfeiture in the words 
and figures following, to wit: 


At a circuit ee court of law & chancery held for the county of 
Fayette, at the court-house, on Monday, the 3d day of April, 1839. 


Present, the Honorable Edwin S. Duncan, one of the judges ’6f the 
general court, and of the 9th judicial circuit. 


The court appointed Alfred Beckley com’r of delinquent and for- 
feited lands in the place of Wm. Carnifix, resigned, who thereupon, 
with Wm. Carnifix and Aaron Stockton, his security, entered into 
and acknowledged a bond in the penalty of $1,000, with conditions 
according to law, and also took the oath prescribed by law. 


And at another day, to wit, at a circuit superior court of law and 
chancery continued and held for the county of Fayette, on 
a9 Saturday, the 2d day of April, 1842, the commissioner of 
forfeited and delinquent Jands for Fayette county this day 
made a report in writing that a tract of land containing 2,000 acres, 
patented to Albert Gallatin and Savary de Vancoulon (alias) John 
Savary, is forfeited for reasons stated in the report, and the report 
by the court is ordered to be filed, and it is ordered that the com- 
missioner do make sale of the said Jand at the next June term of 
Fayette county court on the terms and according to the provisions 
of the acts of assembly in such cases made and provided, and that 
he report his sales to the court. 


And on another day, to wit, at a circuit superior court of law and 
chancery, continued and held for the county of Fayette on Thurs- 
day, the Ist day of September, 1842, the commissioner of forfeited 
and delinquent lands this day made a report of the sale of a tract 

containing 2,000 acres patented Albert Gallatin and John De 
40) Vancoulon alias John Savary, at which sale James Morris for 
himself et al. became the purchasers at the price of one hun- 
dred dollars, one-fourth part of which was paid in hand, and the 
purchasers’ bond taken for the residue. It is adjudged and ordered 
that the sale be confirmed, and the commissioner, after paying the 
expenses reported by him out of the purchase-money as received, 
, 
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and dispose of the residue as directed by the acts of assembly in such 
cases made and provided. 

I, E. H. Easby, clerk of the circuit court of Fayette county and 
State of West Virginia, do certify that the foregoing is a true copy 
from the records of my office; and I further certify that I have 
made dilligent search throughout my said office and find no other 
than the above proceedings relating to the patent of Gallatin & 
Savary for 2,000 acres of land. 

Given under my hand this 27th day of April, 1877. 

E. H. EASBY, Clerk. 


They also proved that a book containing some of the records 
41 and proceedings of commissioners of delinquent and forfeited 
lands for the county of Fayette, in the State — Virginia, had 

been lost during the late war and could not be found. 

The defendants also offered in evidence a copy of a deed made by 
Alfred Beckly, commissioner of forfeited & delinquent lands, to Mary 
Jones, in the words and figures following, to wit: 

This indenture, made this fourth day of April, in the year of 
our Lord one thousand eight hundred and forty-three, between 
Alfred Beckly, commissioner of delinquent and forfeited lands in 
and for the county of Fayette and Commonwealth of Virginia, of the 
one part, and Mary Jones, of said county, of the other part: Whereas 
the circuit superior court of law and chancery for the said county of 
Fayette did, by virtue of an act of the General Assembly of Virginia 
passed on the 30th day of March, 1837, entitled An act toamend and 
explain the laws concerning western land titles and for other pur- 
poses, constitute and appoint the said Alfred Beckly commissioner 

of delinquent and forfeited land in and for the county of Fay- 
42 ette. And whereas under the appointment aforesaid and in 

pursuance of the said recited act and of the amendatory act 
of the General Assembly passed on the 15th day of March, 1888, 
entitled “An act to amend an act entitled ‘An act to amend and ex- 
plain the laws concerning western land titles and for other pur- 
poses,” the said Alfred Beckly. by virtue of an order of the judge of 
the circuit superior court of law and chancery for said county, made 
on the second day of April, 1842, did cause public notice to be given 
of the time and place of sale of the said land hereinafter described 
ina newspaper published nearest the place of sale, to wit, in the 
Western Whig, published in the tow- of Lewisburg on the county of 
Greenbrier, and caused the same to be posted at the door of the 
court-house of said county and at least four other public places in 
said county for at least thirty days next preceding the day of sale, 
and in pursuance of the said advertisement did offer at public 
sale at the door of the court-house aforesaid on the 16th day of 
June, 1842, among others the tract or parcel of land hereinafter 
described, and at the said public sale the said Mary Jones, the 
party of the second part, being the highest bidder, became the 

purchaser of part of a tract or parcel of land situate on 
43 Armstrong creek, in said county, containing 2,000 acres, pat- 

ented to Albert Gallatin and John De Valcoulon, alias John 
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Savary, on the 22d July, 1795, and forfeited in the name of their 
vendees, and which part of said tract is bounded as follows, to wit: 
Beginning at a beech on the bank of Armstrong’s creek, about 80 
poles above the mouth of the first large branch from the N. W.; 
thence N. 34° E. 280 poles to a division line agreed upon by the said 
Mary Jones and George Richards, and with said line from a wainut 
on the bank of the creek north 58° west to a certain point of a rock 
ledge on the top of the creek ridge, and with said ridge in all its 
meanders till it intersects. the back or protracted line of the whole 
survey, and with said line south 493 east to the beginning, contain- 
ing four hundred acres, more or less, and the said sale having been 
confirmed by a decreetal order made on the Ist day of September, 
1842; and whereas the whole of the purchase-money having been 
paid by the said party of the second part the purchaser is now en- 
titled, by the provision of the first-recited act, to a deed for the same 

from the said party of the first part, he, the said commis- 
44 sioner, conveying such title therein as the said act authorises 

to be conveyed, or as he can convey as the authorised com- 
missioner as aforesaid (but without any personal responsibility what- 
ever): Now, this indenture witnesseth: That the said party of the first 
part, for and in consideration of $33.33, one-fourth whereof was to 
him in hand paid at the date of the sale aforesaid, and the residue, 
together with $—— interest accruing on said residue since the same 
became due, at and before the sealing and delivery hereof, the re- 
ceipt whereof is hereby acknowledged, do hereby grant, bargain, sell, 
and convey unto the said party of the second part, her heirs and as-. 
signs forever, said part of said tract, to hold the same by and ae- 
cording to the metes, bounds, and abuttals above set forth, with all 
and singular the tenements, hereditaments, and appurtenances, and 
all the right, title, and interest that the said party of the first part 1s, 
under and by virtue of the acts aforesaid and under and by virtue 
of his appointment as aforesaid, authorized to convey on and to the 
same, to have and to hold the same, and all and singular the ap- 
scale aforesaid, to the said party of the second part, 


45 er heirs and assigns forever. 


In testimony whereof the said party of the first part has hereunto 
set his hand and seal the day and vear above written. 
ALFRED BECKLEY, [seat.] 
Commissioner of Del. Forfeited Lands, Fayette Co. 


FAYETTE County Court, CLERK’s OFFICE, 4th April, 1845. 


This deed was acknowledged by the vendor in this office, and is 


admitted to record. 
Teste: JAMES T. WAITE, BD. C. 
For H. HILL, C. F. C. 


A copy from the records in this office. Witness my hand & 


official seal this 18th day of September, 1874. 
[L. s.] G. M. BLUME, 


Clerk County Court, Fayette County, West Virginia. 
3—302 
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To the reading of which deed the plaintiff objected because the 
said proceedings in Fayette county did not show Mary Jones to be 
the purchaser of the land described in said deed, and because the 
defendants produced no decree of court directing a deed to be made 

to her for the lands conveyed by said deed, which. objections, 
46 after being argued and considered, were each of them over- 

ruled by the court, and the said deed was read in evidence to 
the jury as connecting said Mary Jones with the said Gallatin grant 
and as showing title in the defendants, to which decisions and rul- 
ings, and to each of them, the plaintiff then and there excepted. 

The defendants also read in evidence a copy of a deed from Alfred 
Beckley, commissioner to George Richards, in the words and figures 


following, to wit: 


This indenture, made this twentieth day of January, in the year 
of our Lord one thousand eight hundred and forty-six, between 
Alfred Beckley, commissioner of delinquent and forfeited lands in 
and for the county of Fayette and Commonwealth of Virginia, of 
the one part, and George Richards, of Fayette couniy, Virginia, of 
the other part: Whereas the circuit superior court of law and chan- 
cery for the said county of Fayette did, by virtue of an act of the 
General Assembly of Virginia, passed on the 30th day of March, 
1837, entitled “An act to amend and explain the laws concerning 

Western land titles and for other purposes,” constitute and 
47 appoint the said Alfred Beckley, commissioner of delinquent 
and forfeited lands in and for the county of Fayette ; 

And whereas, under the appointment aforesaid, and In pursuance 
of the said recited act, and of the amendatory act of the General 
Assembly, passed on the 16th day of March, 1838, entitled “An act to 
amend an act entitled ‘An act to amend and explain the laws con- 
cerning Western land titles,’ and for other purposes,” the said 
Alfred Beckley, by virtue of an order of the judge of the circuit 
superior court of law and chancery for said county, made on the — 
day of April, 1842, did cause public notice to be given of the time 
and place of sale of the said land hereinafter described, in a news- 

aper published nearest the place of sale (to wit, in the —, published 
in the town of Charleston, in the county of Kanawha), and caused 
the same to be posted at the door of the court-house of said county, 
and at least four other public places in said county, for at least 
thirty days next preceding the day of sale, and in pursuance of the 
said advertisement did offer at public sale, at the door of the court- 
house aforesaid, on the 16th day of June, 1842, among others, 

48 the tract or parcel of land hereinafter described, and at the 
said public sale the said George Richards, the party of the 
second part, being the highest bidder, became the purchaser of lot 
or tract No. 2, being part of a tract or parcel of land of 2,000 acres 
on Armstrong’s creek, a branch of the Great Kanawha river, pat- 
ented to Albert Gallatin and John DeVancoulen alias John Savary, 
on the 22d July, 1795, and forfeited in the name of John Savary, 
and which said tract or lot No. 2 is bounded as follows, to wit: 
Beginning ata walnut on the north bank of Armstrong’s creek, 
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thence N. 56° west to a remarkably rocky place or pile on the divid- 
ing ridge between the waters of Armstrong’s and Morris creeks; 
thence with said ridge, with its various bearings, to the closing or 
protracted line of the patent, and with it reversed N. 45}- west about 
115 poles to division corner of part or lot No. 3, sold to James Mor- 
ris, and with his line N. 333° east 346 poles to the patent linc, and 
with the same reversing south 57}° east 330 poles to lynn and birch ; 
thence south 31° east 192 poles to Henry Bank’s corner, and with a 
line of the original grant south 34° west about 45 poles to 
49 the intersection of the line from walnut to the pile of rocks 
upon the dividing ridge. 

And whereas, the whole of the purchase-money being paid by the 
said party of the second part, the purchaser is now entitled, by the 
provisions of the first-recited act, to a deed for the same from the 
said party of the first part for and in consideration of $30.663, one- 
fourth whereof was to him in hand paid at the date of the sale afore- 
said, and the residue (together with $ interest accruing on said 
residue since the same became due) at and before the sealing and 
delivery hereof, the receipt whereof is hereby acknowledged, do 
hereby grant, bargain, ot and convey to the said party of the sec- 
ond part, his heirs and assigns forever, said lot or tract No. 2 to hold 
the same by and according to the metes, bounds, and abuttals above 
set forth, with all and singular the tenements, hereditaments, and 
appurtenances and all the right, title, and interest that the said party 
of the first own under and by virtue of the acts aforesaid and under 
and by virtue of his appointment as aforesaid authorized to convey 

in to the same, to have and to hold the same and all and 
o0 singular the appurtenances aforesaid to the said party of the 

second part, his heirs and assigns forever, subject to all the 
rights of occupant claimants according to the provisions of the sev- 
eral acts of assembly in such cases made and provided. 
. In testimony whereof the said party of the first part has hereunto 
set his hand and seal the day and year above written. 

ALFRED BECKLY, [sea] 
Commissioner of Forfeited & Delinquent Lands, Fay Co. 


FAYETTE County Court, CLERK’s Orrice, March 11th, 1846. 
Personally came before me in my office this day Alfred Beckly, 
commissioner of forfeited and delinquent Jands in said county, party 
of the 1st part to the within indenture, and acknowledged the same 
to be his act & deed for the purposes therein expressed and desired 
the same to be recorded. 


Teste : H. M. DICKINSON, Clk. 
A copy. 
Teste: M. T. DAVIS, Clerk. 
by G. W. MILLER, Dep. 
51 Defendants also read in evidence sundry deeds and decrees 


transferring and conveying to the defendants the title ac- 
quired by Mary Jones and George Richards by the said deeds from 
Beckley, commissioner to the lands described in the aforesaid deeds 
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to Jones and Richards respectively, and proved that said deed to the. 
said Mary Jones embraced all the lands described in the plaintiffs’ 
declaration which they have not disclaimed as aforesaid. 

The defendants also introduced evidence tending to prove that 
they and those under whom they claim have been in the possession 
of the land conveyed in the said deed to Mary Jones since the date 
of its execution. : 

The plaintiff then further,to maintain the issue on his part, read 
In evidence sundry entries in the words and figures following, and 
endorsed “ Thomas Edgar for Wm Wilson, three entries,” to wit: 


Thomas Edgar, for Wm. Wilson, enters 50,000 acres of land in Ka- 
nawha county by virtue of t-ree land office treasury warrants, 20,000 1 
acres each, to begin joining a survey made for Henry Banks 
D2 of 10,600 acres on Cabbin creek and extend along back of 
Gallatins & Co., survey made on and near the Kanawha river, son 
& all the surveys & entrys on the same as far upas the Montgomery 
line, & to extend back for quantity, leaving room for all surveys 
and prior locations in said bounds, warrants No. 783 & 782 & 784. 
October 24, 1794. | 
Entry book No. 1, page 71st. 
A copy. : 
Teste: JOEL S. QUARIN, 
Clerk Kanawha Co. C’t. mn 


Thomas Edgar, for Wm. Wilson, lifts his entry of 10,000 acres, 
made between Skiles’ entry of 40,000 acres & Banks’ lands at the 
mouth of Gauley, & enters the same joining back of his eatry of 
50,000 acres between Cabbin creek & the Montgomery line along up | 
Kanawha, made the 24th October, 1794, by virtue of part of L. office - 
T. warrant for 20,000 acres, No 784, Jan’y 25th, 1795. 

Entry book No. 1, page 86. 

Teste: JOEL S. QUARIN, 7 

CVk Kana. Co. C't.. 


Thomas Edgar, for William Wilson, lifts his entry of 10,000 acres 

made on 12 pole, the 24th Oct’r, 1704, & enters the same 
53 joining his entry of 50,009 acres between Cabbin creek and 

the falls of Kanawha river. 

Jan’y 20th, 1795. 

Entry book No. 1, page 84. 

A copy. | 

Teste : JOEL S. QUARRIER, 
CVk Kanawha County C’t. 


It was admitted also by the parties in open court, in the presence 
of the jury, that in addition to the foregoing entries Thomas Edgar, 
for William Wilson,on the 10th day of April, 1795, regularly entered 
15,600 acres in Kanawha county, which entry added to the fore- 
going entries aggregates 85,600 acres (exclusive of 6,786 acres) on 
which the Martin grant is founded. 
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Also an entry dated the 12th day of April, 1785, in the words and 
figures following, to wit: 

Albert Galiton & Savary De Valcoulon, among others, made the 
following entrys, to wit: For 100 acres, 1,900 acres, 5,000 acres, 4,000 
acres, and also “8,000 acres on 3 State warrants, one No. 15240, dated 
2d April, 1783, to Michael Ryan; one No. 21941 dated 24th Dee’r, 
1783, & the other No. 15195, dated 2 Ap’l, 1783, granted to Philip 

Slaughter on the Gr-ate Kanawha, so as to inelude all the 
o4 vacant land on it, between the entry of Andrew Donnally at 

the Gr-ate Falls of the river and the several entrys made in 
Campbell’s bottom & near it, little above and near Elk, leaving room 
for the entry made in the several places of that space, & also to 
extend back of the said entry of Donnally’s one mile above it on 
the Kanaw-a the af’s’d entry to be laid in as meny surveys as neces- 
sary to include all the vacant lands in the limits set by said loca- 
tioh on the Gr-ate Kanawha. 

Aprile 12th, 1785. 

Copy. 

Teste : , THOMAS SWINBURN, 
Dep. for S. Chapman, S. ker C. 


Also a survey for 3,000 acres for Albert Gallatin and Savary De 
Valcoulon, dated 3d August, 1794, in the words and figures follow- 
ing, to wit: 


(Here follows diagram marked p. 54.) 


DO Surveyed for Albert Gallatin and Savary DeValcoulon 


3,000 acres of land in Kanawha county on the S. W. side of 


the Great Kanawha river, joining around, above, and below a sur- 
vey made for William Morris & Andrew Donally at the Great Falls 
of said river by virtue of a land-office treasury warrant for 500 
acres, No. 21941, ass’e of James Hawkins, who was assignee of David 
Anderson, and is boundeth as followeth, to wit: 

Beginning at a lynn opposite the mouth of Gauly river, on the 
bank of Kanawha, and also opposite two large rocks about 20 poles 
in tne river, and thence down the river, with its meanders and 
binding therewith, three hundred and fifty-four poles to a large 
rock in the river, corner to Donna!ly & Morris, and with these lines 
S. 50 E. 78 poles to chestnut oaks, corner to the same; S. 15 E. 80 
poles to a beech & sugar tree, corner to the same; south 50 poles to 
two lynns, corner to the same; 8. 65 W. 48 peles to an ash «& 
sugar tree on the bank of the river; thence down the river, with its 
meanders and binding thereon, seven hundred and seventy poles to 
a sycamore & elm on the bank of the river, joining or near the land 

surveyed for James Armstrong; thence leaving the river and 
56 running S.12° E. 400 poles to a hickory on a spur of a ridge ; 
thence N. 74° E. 798 poles to a lynn and se on the point 
of a hill in the fork of a creek, and about 15 poles from the main 
forks of said creek, which creek empties into Kanawha in the land 
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surveyed for Donnally & Morris; thence N. 1 W. 843 poles to the 
beginning. 
od Aug., 1794. 
REUBEN SLAUGHTER, 8. K. C. 


Copy from record book 1, page 34. 


A copy from the record. 
Teste : HAMILTON MORRIS, 
Clerk Kanawha County Court. 


And proved that the Martin grant calls for the southern bound- 
ary of this 3,000-acre survey, and that said survey lies between the 
said Martin grant and the Great Kanawha river. 


Also an entry dated the 12th day of April, 1783, in the words and 
figures following, to wit: 


Albert Galiton & Savary DeValcoulon, among others, made the 
following entrys, to wit: For 100 acres, 1,900 acres, 5,000 acres, 
4,000 acres, and “also 8,000 acres on 3 State warrants s, one No. 

15,240 dated 2d April, 1783, to Michael Ryan; one No. 
o7 21941, dated 24 Dec’r, 1783, & the other No. 15195, dated 

2d Ap’l, 1783, granted to Philip Slaughter on the Gr-ate 
Kanawha, so as to Include all the vacant land on it between the 
entry of Andrew Donnally at the Grate Falls of the river & the sev- 
eral entrys made in Campbell’s bottom & near it, little above & near 
Elk, leaving room for the entrys made in the several places of that 
space, & also to extend back of the said said entrys of Donally’s one 
mile above it on the Kanawha, the af’s’d entry to be laid in as meny 
surveys as [are] necessary to include all the vacant lands in the 
limits set by said location on the Grate Kanawha. 

Aprile 12th, 1785. 

Copy. 

Teste : THOMAS SWINBURN, 
Dep. for S. Chapman, S. Kk. C. 


Also 4,000 acres added to the foregoing entry on 3 land office war- 
rants, one, No. 15466, dated 11th Ap’, 1783, granted to John Lewis, & 
No. 17562 & 17566, & dated 30th June, 1783, granted to Richard Clai- 
borne, so that the whole 12,000 be surveyed as the 8,000 had been 
directed by said entry. 

Apr-le 12th, 1785. 


Copy. 
Teste: THOMAS SWINBURN, 
Dep. for 8S. Chapman, S. K. C. 
58 Also a survey for 2,000 acres for Albert Gallatin and Sa- 


rary De Valcoulon, dated the 28 of August, 1794, in the 
words and figures following, to wit: 


(Here follows diagram marked p. 58.) 


Surveyed for Albert Gailatin & Savary De Valcoulon 2,000 acres 
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of land in Kanawha county, on the S. west side of the Great Kanawha 
river, joining the lands of John Hansford, Wm. Prior, & Andrew 
Donnally, by virtue of a land office treasury warrant, for 2,000 
acres, No. 15240, and dated 2d Ap’l, 1783, issued in the name of 
Michael Ryan, and is bounded as follows (to wit) : | 

Beginning at a black oak corner to Hansford, and running with 
his line N. 57° W. 337 poles to a chestnut corner to same, & N. 56° 
E. 100 poles to a poplar & birch, on the bank of the river, thence 
down the river with its meanders 295 poles to a small lynn grown 
from a large stump on the bank of Kanawha river, thence leaving 
the river and with a line of William Prior’s 8. 85° W. 15 poles to a 
poplar corner, to the same S 78° W. 398 poles to a poplar, 8. 47° W. 
390 poles to a poplar corner to Donnally, and with his lines 8. 40° 

W. 50 poles to a beech «& sugar tree, S 35° E. 44 poles to a 
59 black oak & white oak E. 92 poles to two beeches N. 77° E. 
30 poles to two pines near the bank of Cabin creek ; thence 

leaving Donnally’s lines & running N. 82 E. 914 poles to the be- 
ginning. 

28th Aug’t, 1794. 

REUBEN SLAUGHTER, 8S. A: ©. 

Copy: 

Teste : THOMAS SWINBURN, 

Deputy for S. Chapman, S. Kk. C. 


And proved that this survey lies between the said Wilson survey 
for 85,600 acres and the Great Kanawha river, and that the south- 
ern boundary of the said 2,000 acres runs through the beginning 
corner of the said Wilson survey at the “ 2 beeches ” designated by 
the index on said map No. 4. 


The plaintiff also read in evidence two certificates, numbered 1 
and 2, respectively, and proved the due payment of the taxes assessed 
on the lands granted to Benjamin Martin aforesaid up to and in- 
cluding the year 1842, which certificates are in the words and figures 
following, to wit: 

(No. 1.) 


COMMONWEALTH OF VIRGINIA, 
OFFICE OF THE AUDITOR OF PuBLIC ACCOUNTS, 
Ricumonp, Va, April 29, 1881. 
60 I, R. A. Noel, first clerk in the office of the auditor of publie 
accounts for the Commonwealth of Virginia, and, in the ab- 
sence of said officer, acting auditor of public accounts, do hereby 
certify that it appears from the records of my office, which I have 
caused to be carefully examined, that on the 30th day of June, 1838, 
Judah Dobson paid into the treasury, through this office, the sum of 
$23.10 on account of the redemption of 85,600 acres of land on the 
Great Kanawha river, in Kanawha county, returned as delinquent 
for the taxes due thereon for the vears 1835, 1836, & 1837. 
Given under my hand the day and year above written. 
R: A. NOEL, 
Act’g Auditor. 
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(No. 2.) 


COMMONWEALTH OF VIRGINIA, 
OFFICE OF THE AUDIfLOR OF PUBLIC ACCOUNTS, 
Ricumonp, VA, April 29, 1881. 

I; R. A. Noel, first clerk in the office of the auditor of public ac- 
counts for the Commonwealth of Virginia, and, in the absence of 
said officer, acting auditor of public accounts, do hereby certify that 
it appears from the records of said office, which I have caused to be 

‘arefully examined, that on the 19th July, 1836, John G. Mosby, 
61 for H. O. Middleton paid into the treasury, through this office, 

the sum of $61.92, in redemption of a tract of 85,600 acres of 
land on Kanawha and New rivers, in the county of Favette, in the 
name of Judah Dobson, which land was omitted from the books of 
the commissioner of the revenue for the years 1811 to 1835, both 
inclusive. 

Given under my hand the day and year above written. 

R. A. NOEL, 
Act’g Aud’t’r. 


The plaintiff then read in evidence a survey made for Andrew 
Reed and John Stewart for 50,000 acres in the words and figures fol- 
lowing, to wit: 

Surveyed for Andrew Reid and John Stuart 50,000 acres of land 
by virtue of two entries, one the made the 4th day of dav of August, 
1794, for 25,629 acres on two land office treasury warrants for 19,471 
acres, numbered 18199, granted to John Strother, Jun’r, the 30th 
day of July, 1785, and No. 14931, granted to Hannah Coon the 10th 
of Dec’r, 1752, and 6,158 acres, part of a land office treasury war- 
rant No. 19830, granted to Obadiah Smith the 10th of Oct’r, 1783. 
The other entry, for 24,571 acres, made the 4th day of June, 1795, 
on a land office treasury warrant No. 1575, granted to Henry Banks 

the 19th of May, 1795, and 4,571 acres, part of a land office 
62 treasury [warrant] No. 1057, granted to Joseph Meze the 3d 

of January, 1795, lying in Montgomery county, on the west 
side of New river “alias” Kanawha, including Loop creek, Ar- 
buckle’s creek and Pipe creek, and bounded as follows: Beginning 
at a white oak marked J. M., a chestnut and black oak on top of the 
river ridge below the mouth of Piney river and corner of Moore and 
Becklev’s survey, and with their lines S. 80° W. 258 poles to two 
chestnut oaks; 8. 30° W. 246 to a hickory and white oak sap- 
ling; S. 76° W. 94 to two white oaks; S. 10° E. 158 to two 
Spanish oaks and a chestnut; S. 50° W. 686 poles to a black oak 
and two white; N. 70° W. 46 to a black oak and chestnut; S. 
75° W. 192 to two pines in a glade; N. 40° W. 114 to a white 
oak and oak marked J. M., and several other brazed trees; thence 
leaving Moore & Beckly’s line north 450 poles to 2 chestnuts on a 
ridge; N. 40 W.72 to two chestnuts and chestnut oak; N. 62 
W. 64 to a white oak and two poplars; north 106 to a chest- 
nut oak and chestnut; N. 40° W. 388 p. to 2 chestnuts and chestnut 
oak; N. 23 E. 36 to a chestnut and white oak on Stuart’s ridge, 
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between the waters of the Loop and Paint creeks; N. 70° W. 
63 100 to a chestnut oak, white oak, and small poplar; N. 13 E. 
216 totwo chestnut oaks on a ridge; N. 9° E. 298 to two chest- 
nuts and small poplar on a ridge; N. 36 E. 40 to a black oak and 
chestnut ; N. 102 to a chestnut, chestnut oak, and sour-wood saplin ; 
N. 18 W. 242 to a black oak, gum tree, and chestnut on a ridge; N. 
23° E. 52 to a black oak and white oak saplin; N. 30° W. 184, cross- 
ing a small fork of Paint creek, to two white oaks in a draft; N. 600 
p. to a black and Spanish and a chestnut oaks on the point of a 
ridge; N. 39° E. 166 p. to two white oaks on a ridge; N. 58 to two 
Spanish oaks; N. 40 i 68 to a Spanish and white oaks on a ridge; 
N. 17° W.110 to a maple and chestnut oak; N. 18 E. 1,020 to adog- 
wood, a small poplar, and chestnut ona high ridge and along the 
saine; N. 22° E. 116 to a black oak and red oak; N. 50° E. 40 toa 
black oak and white oak; N. 27° E. 190 to a black oak and three 
Spanish oaks; N. 41° W. 980 to two Spanish oaks marked J. E. and 
four chesnuts marked J. M.,S. P., & W. R., on Farley’s sugar tree 
mountain on the S. side of Pack’s gap; N. 246 to 3 sugar trees on 
the side of a ridge; east 158 to three chestnut oaks on top of the 
mountain; N. 46° W. 74 to two sugar trees anda chestnut oak on 
said mountain; N.30° E. 140 to two elms; N. 8° E. 144 to a 
64 Spanish and chestnut oaks and sugar tree; N. 10° W. 132 to 
three chestnut oaks near a pinnacle of rocks; N. 70° KE. 132 to 
3 chestnut oaks; E. 52 toa lyn-and buckeye; N. 25° E. 1,040 toa 
white oak marked W. R. and chestnut marked J.S., J. M. and maple 
marked 8S. P. in a hollow; N. 40° E. 24 to a maple and Spanish oak 
on the river ridge ; S. 242 totwo white oaks and red oak marked J. S. 
near the bank of the river and up the several courses thereof, and 
binding thereon 5,220 poles, to a sacefras, two ash trees, and marked 
S. P.,a Spanish oak and lynn on the river bank ; thence continuing 
up and with the meanders of the river 1,056 poles to a beech; thence 
leaving the river S. 62° W. 186 to a sugar tree on the side of a ridge; 
S. 25° W. 40 toa poplar and hickory near the river; west 36 poles toa 
chestnut oak marked J. S. and chestnut oak saplin on the side of a 
ridge above a large deerlick ; S. 28° W. 400 to an ash, sugar tree, 
and buckeve; 8. 10° E. 30 to two ash trees and poplar near the 
river; S. 71° W. 16 to two water beeches and a sycamore on the edge 
of the river; N. 83° W. 240 up the river ridge to a poplar and Spanish 
oak; S. 62° W.110 poles to the beginning. An allowance of 27.6624 
acres is made in the calculation of the area of this platt for three 
surveys, viz., two of 12,300 acres each and one of 3,062} acres, 
65 made for Henry Banks and contained in the boundary 
thereof. 
yompleated the 10th of June, 1795. 
JOHN JAMESON & 
THOS. FEANSTON, 


Chainmen. 


SAMUEL PACK & 
JAMES ELLIS, 
Pilots and Marksmen. 
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L. OFFIckE. 


A copy from the original. 
Teste : JOHN MATHEWS, Ass’t. 
: GORDON CLOYD, 8S. M. C. 
W. SELDEN, 


Reg. Ld Of. 


Teste : 


January 31st, 1825. 


The following is a copy of the map accompanying the last afore- 
said survey, to wit: | 


(Here follows diagram marked p. 66.) 


67 And proved that from 1,500 to 2,000 acres of this survey 
lies within the Martin grant on the southeast end thereof. 
Also an entry made for Thomas Edgar, 4th March, 1795, in the 
words and figures following, to wit: 


1795, March 4. Surveyed by W. D. 


Thomas Edgar, by virtue of 2 land office treasury warrants, one 
No. 693, granted to Alex’r Porter and James Welch the 9th of Sept., 
1794, 5,000 acres of which is unappropriated, the other, No. 15,902, 
a duplicate, granted to Colo. Wm. McWilliams, & the property of 
Henry Banks, and by him assigned to Thos. Edgar, for 4,000 acres, 
and a certificate for 730 acres lodged in the surveyor’s office of Green- 
brier, No. 469, dated 29th of May, 1794, granted to Henry Bowyer, 
in all amourting to 9,730 acres, enters the same below and adjoin- 
ing Colo. John Stuart’s and Andrew Reid’s entry of 31,3563 acres. 


The above is a true copy of the entry made by Thomas Edgar of 
9,730 acres in entry book D, page 28, in the surveyor’s office in 
Montgomery county, Va. 

Teste: R. R. LINKONS, 

| Su. M. Co., Va. 


Also a copy of a survey made for Thomas Edgar for 9,730 
68 acres, in the words and figures following, to wit: 


(Here follows diagram marked p. 68.) 


Surveyed for Thomas Edgar 9,730 acres of land by virtue of an 
entry made 4th of March, 1795, on the following land office treasury 
warrants, “viz:” 5,000 acres, part of a land office treasury warrant 
No. 693, granted to Alexander Porter & James Welch the 9th of 
September, 1794; 4,000 acres on a land office treasury warrant No. 
15902, granted to Colo. William McWilliams the 8th of May, 1783, 
and 730 acres, part of a land office treasury warrant No. 469, granted 
to Henry Bowyer the 29th of May, 1794, lying in Montgomery 
county, on the Kenhawa river, a small distance above the falls, and 
bounded as follows: Beginning at two Spanish oaks marked I. E. 
and four chestnuts marked I. M.S. P. & W. R. on Farly’s sugar-tree 
mountain, on the south side of Pack’s gap, and corner of Ried’s 
69 and Stuart’s loop survey, and joining and below Andrew 
Reid’s entry of 31,356 acres, and thence with the lines of the 
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loop survey N. 246 poles to three sugar trees on the side of a ridge, 
east 158 to 3 chestnut oaks on the top of the mountain, N. 46 W. 74 
to two sugar trees and a chestnut oak on said mountain, N. 30° FE. 
140 to two elms, N. 8 E. 144 to a Spanish & chestnut oaks and a 
sugar tree, N. 10 W. 130 to three chestnut oaks near a pin-acle of 
rocks, N. 70 E. 132 to three chestnut oaks, east 52 to a lynn and 
buckeye, N. 25 E. 1040 to a white oak marked W. R. and chestnut 
marked J.S.I.M.and maple marked S. P.in a hollow, N. 50 E. 24 to 
a maple and Spanish oak on the river ridge; thence leaving s’d line 
N. 33 W. 132 to a white oak and red oak, S. 66 W. 116 to a white 
oak and red oak, 8S. 47 W. 120 to two hickories in a hollow, S. 76 W. 
96 to a maple anda large poplar, N. 46 W. 58toa poplar and maple 
on the north side of a hill, N. 3 E. 54 to a chestnut and chestnut oak 
on the bank of the river and down the several courses thereof and 
bindiny thereon, 342 poles to two maples and a chestnut oak; theace 
leaving the river W. 54 poles to two chestnuts on west side of a hill, 

N. 55 W. 30 to two beech trees by a small branch, south 67° 
70 west 470 to a beech and chestnut on the bank of a creek, S. 

318 poles to a double sugar tree, lynn, maple, and chestnut 
oak on a sharp ridge by a stack of rocks, S. 7° W. 2,320 to two white 
oaks and a poplar near a branch of Bear creek and on a* line of 
Reed’s survey and with the same N. 41 E. 486 poles to three chest- 
nut oaks on a high ridge, a corner of Reed’s survey, N. 52 E. 232 
poles to the beginning ; variation, 3° E. 7 


Completed 20th April, 1796. 
WM. DINGESS, Ass’t. 


GORDON CLOYD, S. A.C. 
SAMUEL PACK, 

Pilot and Director. 
WILLIAM HILTON & 
SAMUEL PACK, Jr., 


Chainmen. 


The foregoing survey is a true copy from land book, page 231, in 
the surveyor’s office of Montgomery Co., Va. 
Teste: B. R. LINKONS, 
Suv’r M. Co., Va. 


And proved that 6,817 acres of this survey lies within the said 
Martin’s grant, adjoining the aforesaid Ried and Stuart survey, and 


. that no part of the said Ried and Stuart survey, or the said Thomas 


Edgar survey, lies within the said interlock caused by the 
71 said overlapping of the said Martin and Gallatin grants as 


aforesaid. 
Upon this state of facts the plaintiff asked the court to instruct the 


jury in the words and figures as follows, to wit: 
Plaintiff's Instruction No. 1. 


JOHN HALSTEAD 
v8 In Ejectment. 


THe Hetrs or WiLiiAM B. Buster, Dec’d. 
The court instructs the jury, inasmuch as it is a conceded fact in 
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this cause that the Gallatin survey of 2,000 acres, which has been 
given in evidence by the defendants, and under which they claim 
was, at the date of the passage of the act of March 22d, 1842, con- 
cerning delinquent and forfeited lands, forfeited to the Common- 
wealth for the non-payment of taxes due thereon or for the failure of 
the owners to cause the same to be entered on the books of the com- 
missioners of the proper counties and have the same charged with 
taxes according to law, that the said survey then was, by reason of 
such forfeiture, vested in the Commonwealth, and if the jury find 
from the evidence that the boundaries of the William Willam sur- 
vey of 85,600 acres and the grant thereunder given, in evidence by 
the plaintiff and under which ne claims included 44 part of the 
. ° Aa”. . 
land embraced within the boundary. of the said forfeited 
72 survey, and that the persons having just title or claim to said 
Wilson survey at the passage of the act aforesaid shall have 
paid all the taxes duly assessed and charged against them, and all 
taxes that ought to have been assessed or charged thereon from the 
time they acquired title thereto, then by virtue of the said act of 
March 22d, 1842, that portion of the forfeited survey embraced within 
the boundary of the Wilson survey, which had become and was 
vested in the Commonwealth, became absolutely transferred to and 
vested in the said persons having such title and claim to said Wilson 
survey, except so far as any persons under bona fide claim to any 
part of said land by title, legal or equitable, derived from the Com- 
monwealth and on which the taxes had been fully paid up according 
to law; to the giving of which instruction the defendants objected, 
and in lieu thereof the court, at the instance of defendants, in- 
structed the jury as follows, to wit: If the jurv find from the 
evidence that the grant to Gallatin & Savary, under which de- 
fendants claim, is older than the grant to Benjamin Martin, 
assignee of William Wilson, under which the plaintiff 
73 claims, and that the Gallatin and Savary grant is founded on 
an older entry and survey than the entry and survey upon 
which the Martin grant is founded, and that every portion of the 
land in controversy is included within the calls of each of said 
grants, then the court instructs the jury that that portion of the Gal- 
latin & Savary survey within the said Martin survey was excepted 
and reserved in and from the operation of the Martin grant, and 
that the grant to said Martin, assignee, &c., vested in him no title 
or claim of title to so much of the Gallatin & Savary grant as was 
included within the limits of of the said Martin grant, and that the 
plaintiff has acquired no title or claim of title to the land in con- 
troversy in this suit by virtue of the forfeiture of the Gallatin and 
Savary title to the Commonwealth of Virginia. 

To the giving of which instruction the plaintiff objected; and the 
said objections of the defendants and rlaintiffs, respectively, being 
argued and considered, the court was of the opinion to and did ac- 
cordingly sustain the defendants’ objections to the plaintiff’s afore- 
said instruction, and did overrule plaintiff’s said objections to the 
defendants’ said instructions; and thereupon the court refused to 


JOHN HALSTED VS. SARAH A. BUSTER ET AL. . 29 
instruct the jury as requested by the plaintiff, but did instruct 
74 the jury as requested by the defendants. | 
To which foregoing decisions, rulings, and actions, and to 
each of them, the plaintiff then and there excepted, and his said 
exceptions are signed, sealed, and reserved to him. 7 
May, 1883. J. J. JACKSON. 


Bill of exceptions marked No. 2 is in the words and figures fol- 
lowing, to wit: 


Bill of Exceptions No. 2. 


Be it remembered that on the trial of this cause the plaintiffs 
moved the court to set aside the verdict of the jury, and to award 
him a new trial therein, upon the ground that the verdict is con- 
trary to the evidence, and that the court misdirected the jury upon 
the law of the case; and the court, after considering the motion upon 
the evidence taken in the cause, the papers filed, and instructions 
given and refused, as set out in the bill of exceptions marked num- 
ber one in this cause, is of the opinion to overrule said motions, and 
thereupon the court refuses to set aside said verdict; to which de- 
cisions, rulings, and actions of the court the plaintiff deth except, 
which exceptions 7s signed, sealed, and reserved to him; which is 


done. 
J. J. JACKSON. 


79 And now at this day, to wit, ata district court of the United 

States for the district of West Virginia, held at Charleston 
on the 30th day of May, 1885, being the same day and year first 
herein mentioned : 

The plaintiff desiring to appeal from the judgment of the court 
rendered in this cause to the Suprewe Court cf the United States, 
and it appearing from affidavits filed in this cause that the land in 
controversy exceeds in value the sum of $5,000, the court certifies 
that the matter in controversy in this cause, exclusive of costs, ex- 
ceeds the sum of $5,000. A writ of error and supersedeas is allowed 
the plaintiff on his executing a bond with good security in the 
penalty of $2,000, conditioned according to law, to be approved by a 
judge of a circuit or district court of the United States, and filing 
the same in the clerk’s office of this court at Charleston. 

Execution is stayed on said judgment for 60 days. 

The following is a copy of the appeal bond given in pursuance of 
the last foregoing order and filed in the clerk’s office of this court 
at Charleston on the 29th day of June, 1883. 


Appeal Bond. 


76 Know all men by these presents that we, John Halstead 

and John J. Blauvelt, are held and firmly unto Mary A. 
Buster, Sarah A. Buster, heirs-at-law of Wm. B. Buster, and Eldridge 
Barrett, in the Just and full sum of two thousand (2,000) dollars, to 
the “on hang whereof, well and truly to be made, we bind ourselves, 
our heirs, executors,and administrators, jointly, severally,and firmly, 
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by these presents. Sealed with our seals and dated this 26th day of 
June, 1883. 

The condition of the above obligation is such that whereas the 
above-named John Halstead has prosecuted an appeal to the Supreme 
Court of the United States to reverse a judgment of the district court 
of the United States for the district of West Virginia, holden at 
Charleston, rendered by the Honorable John J. Jackson, judge of 
the said court, in an action of ejectment pending in said court, in 
which the said John Halstead is plaintiff, and Mary A. Buster, Sarah 
A. Buster, heirs-at-law of William B. Buster, and Eldridge Barrett 
are defendants: 

Now, therefore, if the said John Halstead, the plaintiff in said 

action, shall prosecute the said appeal to effect and answer 
77 all costs and damages 1f he should fail to make good his plea, 
then this obligation to be void; else, to remain in full force. 
JOHN HALSTEAD. [SEAL. 
JOHN J. BLAUVELT. [seat. 


Acknowledged before me— 
[Seal Sam‘l H. Lyman, U. 8. Commissioner, So. Dist. New York. ] 


SAMUEL H. LYMAN, 3 
U.S. Com’r & Clerk U. 8. Dist. Court, 
South’n Dist. New York. 


(Endorsed :) Approved June 26, 1883. Addison Burns, U. S. dist. 
judge, so. dist. of N. Y. 


I, Jasper Y. Moore, clerk of the district court of the United States 
for the district of West Virginia, do certify that the foregoing is a 
true and correct transcript of the record and proceedings in the 
action of ejectment lately pending in my said court at Charleston,. 
wherein John Halstead was plaintiff, and Sarah A. Buster & others 
were defendants, except an entry mentioned on page 33 of this 
record as not found in the papers. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of my said court at Charleston, this 18th day of 
September, A. D. 1883. 

[Seal District Court United States, District West Virginia, Charleston, West Va. ] 

JASPER Y. MOORE, | 
Clerk D. C. U.S, D. W. Va. 


Fee for this record, $44.75. 


78 Tue Unirep STates oF AMERICA: 


The President of the United States to‘the honorable the judge of the 
district court of the United States for the district of West Vir- 
ginia, Greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said district court before you 
at Charleston, between John Halsted and Sarah A. Buster and Mary 
A. McGee (late Mary A. Buster), a manifest error hath happened, to 
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the great damage of the said John Halsted, as by his complaint 
appears, we, being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 

October next, in the said Supreme Court to be there and then 
79 held, that, the record and proceedings aforesaid being in- 

spected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the 5th day of June, in the year of our Lord one 
thousand eight hundred and eighty-three. 

[Seal District Court United States, District West Virginia, Charleston, West Va.] 

Teste : JASPER Y. MOORE, 

Clerk Dist C’t U. S., Dist. West Va. 


Copy of above writ filed fin the clerk’s office, dist. ¢e’t U.S; “at 
Charleston, in said cause, June dth, 1883. 
Teste: | JASPER Y. MOORE, 
Clerk D. C. U.S8., D. W. V. 


80 [Endorsed :] John Halsted vs. H’s of W. B. Buster. Writ of 
error. 


81 THE UNITED STATES OF AMERICA, 88: 


The President of the United States of America to Sarah A. Buster 
and Mary A. McGee (late Mary A. Buster): 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the district court of the United States for the dis- 
trict of West Virginia, at Charleston, wherein John Halsted is plain- 
tiffin error, and you are defendants in error, to shew cause, if any 
there be, why the judgment rendered against the said plaintiff in 
error, as In the said writ of error mentioned, should not be cor- 
rected and why speedy justice should not be done to the parties in 
that behalf. | 

Witness the Honorable John J. Jackson, judge of the said district 


court, this 25th day of August, A. D. 1883. 
J. J. JACKSON, Judge. 


82 [ Endorsed ‘] Service accepted for Sarah A. Buster & Mary 
A. McGee by Thos. L. Brown, their atty, Sept. 13, ’83. 
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JOHN HALSTED Vs. 


§3 UNITED STaTEs OF AMERICA, \ : 
| District of West Virginia, § ~ * 
To the honorable justices of the Supreme Court of the United States : 


And now comes John Halstead, by William H. Hogeman, his 
attorney, and complains that in the record and proceedings, and 
also in the rendition of a judgment in a suit between John Halstead, 
plaintiff, and Sarah A. Buster and Mary A. McGee (formerly Mary 
A. Buster), heirs-at-law of Wm. B. Buster, deceased, defendants, tried 
in the district court of the United States for the district of West 
Virginia, and exercising circuit court powers, at the May term, 1883, 
and in which judgment was rendered against him on the 30th day 
of May, 1883, manifest error hath intervened to the great damage of 
the said John Halstead, in this: 

nae - was error to refuse to instruct the jury as requested by the 

aintiff. . 

' 2d. It was error to instruct the jury as requested by the defendant. 
3d. It was error to overrule plaintiff’s motion to set aside the ver- 
dict of the jury; and 

4th. It was error to enter judgment on said verdict. 

Wherefore he prays for the allowance of a writ of error and such 
other process as may cause the same to be corrected by the Supreme 


Court aforesaid. 
WM. H. HOGEMAN, 
Attorney for Plaintiff in Error. 


[Endorsed :] D. C. U. S. D. W. Va. Halstead, in ejectment, vs. 
Buster. Record. 


Endorsed on cover: West Virginia D.C. U. S. No. 302. John 
Halsted, plaintiff in error, vs. Sarah A. Buster and Mary A. McGee 
(late Mary A. Buster). Filed 25th September, 1883. 
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SS UNITED STATES OF AMERICA, ( 
District of West Dargie, J 


~ Ss 


To the honorable tustices of the Supreme (lourt oft the Uhiited Stites: 


And now comes John PHalstead. by Willtam Tf. Togeman, tis 
attorney, and complains that in the record and proceedings, and 
also da the rendition of a yucdeme ht dnoa suit between Jolin [ladstead, 
plaintitl and Sarah AL Buster and Mary A. MeGee Germerly Mary 
A. Boasterd). leivs-at-low of Win. Bo Boaster, deceased, defendants, tried 
In tlie district court of the United States tor the district of West 
Virginia, and exercising eirenit court powers, at the May term, PSs5, 
and ia Which judement was rendered agaist him on the 50th dav 
of May. ISS5, biisitilfest error hisath Intervened to thie Lrecl damage of bg 
the said Jobin Pfealstead, in this: 

Ist. Tt was error to refuse to instruct the jury as requested by the 


Pd. dt was error to instruct the jury as requested by the defendant. 
Od. it wre error to ove rrule plrintith’s Hiotlon to set rsd the Ver- 


dict of the jury: and 
beta. [1 Was CPL mito enter pidenmirent (9}) ~iled verdict. 
Wherefore lie prays forthe allowance of a writ of error and: such 


Ober process as tay enitse fie “ilije: To bye Corrected hy the Supreme 


WAM. TE. TOG MAN, 


Ailorneny for Plavntih iy) error. 
Pdandorsed | D.C. DLS. DW. Val Talstead, in eqeetment, rs. 
acdorsed on cover: West Virginian D.C. U.S. No. 502. Jolin 


Phalsted. pisduuidbinm error es. Sarah A. Buster and Marv AL MeCee 
, Mas ay A. Dust: I). ae | any ~ Jot hiber, ISS. 
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SUPREME COURT OF THE UNITED STATES, 


JOHN HALSTED 
vs, » [wn EseEcTMENT. 


SARAH A. BUSTER, er At... 


To the Honorable Judges of the Supreme Court : 


I submit the following brief and points as attorney for 
plaintiff in error in this action : 


On the first Monday in August, 1873, John Halsted, a 

_ citizen of the State of New York, brought an action of eject- 
ment in the District Court of the United States, for the 
District of West Virginia, against William B. Buster and 
Eldridge Barrett, to recover certain tracts of land situate in 
Kanawha County in said District. One of the tracts is de- 
scribed by courses and distances supposed to contain two 
. thousand acres; and the other tract is described as contain- 
ing about one hundred acres. The defendants disclaimed 
title to all of the land described in the plaintiff's declaration, 
except the parcel described on the plat marked “X,” begin- 
ning at point marked “ B,” thence with the blue line to the 


2 


point “ D,” thence with the red line to point “J” on the 
outer line of the Gallatin survey of 2,000 acres, thence to 
point “ P,’’ thence with the red line to the point ‘‘ C,” thence 
by the blue line to the place of beginning at ‘“‘ B ;” and as to 
this, issue was joined on the plea of not guilty. 

William B. Buster died shortly after the action was brought, 
and by consent of parties, the action was revived in the name 
of Mary A. Buster and Sarah A. Buster, heirs at law, &c., 
and the action was dismissed as to Eldridge Barrett. 

On the 8th day of May, 1882, the action was submitted to 
a jury, which resulted in-a verdict for the defendants, on the 
10th day of May, 1882. The court, on the 30th day of May, 
1883, gave judgment for the defendants on the verdict of the 
jury. 

On the trial, the plaintiff and defendants each requested an 
instruction to the jury, and the court refused the instruction 
asked for by the plaintiff, and gave to the jury the instruction 
asked for by the defendants, and the plaintiff excepted, &c. 


The plaintiff's title rests on a survey made for William 
Wilson, on the 14th of April, 1795, for 85,600 acres, followed 
by a patent to Benjamin Martin, assignee of William Wilson, 
dated January Ist, 1796, for the tract described in the survey. 

The survey to Williain Wilson concludes with the follow- 


ing reservation, to-wit : “ including 6,786 acres of prior claims, 


for which there is an allowance made in the calculation.” 
(Page 7.) 

And the grant to Benjamin Martin concludes as follows: 
“ But it is always to be understood that the survey upon 
which this grant is founded includes 6,786 acres of prior 
claims (exclusive of the above quantity of 85,600 acres), 
which, having a preference by law to the. warrants and rights 
upon which this grant is founded, liberty is reserved that 
the same shall be firm and valid, and may be carried into 
grant or grants, and this grant shall be no bar, in law or 
equity, to the confirmation of the title or titles to the same, 
as before mentioned and reserved,” &c. * * “to have and 
to hold,” &c., “except as before excepted,” &c.; which reser- 
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vation corresponds with the reservation made in the survey, 
and is known as an “ inclusive survey.” 

Surveys having been made in different parts of the State 
subsequent to the treaty of 1783, which included in their 
boundaries smaller tracts, and these being reserved by 
the surveyor, some doubts arose as to the authority of the 
Governor to grant patents in such cases. Accordingly, on 
the 2d day of June, 1788, the Legislature of Virginia passed 
an act to authorize the Governor to issue them, the Ist sec- 
tion of which is as follows: 

‘¢That it shall and may be lawful for the Governor to issue 


grants with reservation of claims to lands included within such 
surveys, anything in any law to the contrary notwithstanding. ’’ 


The reservation is founded on the certificate of the survey- 
or, and with the exception of the land reserved, the grantee 
procured a legal title for the lands embraced within the ex- 
terior lines of his survey. ae 

The “prior claims” reserved may be specific, so as to leave 
no doubt as to the particular number of acres or boundary 
reserved ; or they may be for a certain number of acres, the 
identification and location of which may become a question 
of fact for the jury to decide. 


The Gallatin and Savary grant of 2,000 acres, under which 
the defendants claim, which forms an interlock with the Mar- 
tin grant, is founded on an older entry and survey than the 
entries and surveys on which the Martin grant is founded; 
but the Gallatin and Savary grant became forfeited to the 
Commonwealth of Virginia, on or before the 22d day of 
March, 1842, for “ the non-payment of taxes due thereon,” 
and for “the failure of the owners to cause the same to be 
entered on the books of the commissioners of the proper 
counties, and have the same charged with taxes according to 
law ;” and by this forfeiture, the Gallatin and Savary grant, 
to the extent of that part which lies within the Martin grant, 
enured to the benefit of the owners of the Martin grant, for 
the reason that the owners of said last mentioned grant had 
complied with all the conditions necessary to procure the 
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benefit of such forfeiture, which were: ‘first, just title or 
claim derived from the Commonwealth, previous to January 
1st, 1843; and, second, the payment of all taxes up to and 
including the year 1842, in accordance with section 3 of the 
act of the Legislature of Virginia, passed March 22d, 1842, 
which runs as follows : 


‘‘ That all right, title and interest which shall be vested in the 
Commonwealth in any lands lying west of the Alleghany Moun- 
tains, by reason of the non-payment of taxes heretofore due there- 
on, or which may become due on or before the first day of January 
next, or of the failure of the owner or owners thereof to cause 
the same to be entered on the books of the commissioners of the 
proper counties, and have the same charged with taxes accurding 
to law, by virtue of the provisions of the several acts of assembly 
heretofore enacted in reference to delinquent and omitted lands, 
shall be, and the same are hereby absolutely transferred to, and 
vested in any person or persons, (other than those for whose default 
the same may have been forfeited, their heirs and devisees,) for so 
much as such person or persons may have just title or claim to, 
legal or equitable, claimed, held, or derived from or under any 
grant of the Commonwealth, bearing date previous to the first day 
of January, eighteen hundred and forty-three, who shall have dis- 
charged all taxes duly assessed and charged against him or them 
upon such lands, and all taxes that ought to have been assessed or 
charged thereon, from the time he, she or they acquired title there- 
to, whether legal or equitable.’’ 


If the patent to Gallatin and Savary for the 2,000 acres is 
not within the exception, which was a question for the jury, 
then the Martin grant secures tothe grantee the same title to 
the land that a junior patent located on an elder patent would 
secure. 

It is a title well known in Virginia and West Virginia, and 
where these elder grants have been forfeited for non-payment 
of taxes and non-entry, the law casts the forfeited title on 
the junior grant absolutely and completely, without inquisi- 
tion or judicial proceeding of any kind. 

(Wild’s Lessee vs. Serpell, 10 Grattan, 405.) 


The law does not undertake to prescribe the character of 
evidence necessary to prove and locate the “ prior claims” 
in an inclusive grant, and the plaintiff proved by the best ad- 
ducible evidence, that the defendants are occupying lands 
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granted to Benjamin Martin, on which his (plaintiffs) claim 
rests. He has located his land, and has located 8,000 acres of 
‘‘ prior claims” to the Martin survey and entries, within the 
Martin grant, and outside of the Gallatin and Savary grant. 


The plaintiff therefore asked the court to charge the jury, 
first : 


‘* Inasmuch as it is a conceded fact in this cause that the Gal- 
latin survey of 2,000 acres, which has been given in evidence by 
the defendants and under which they claim, was, at the date of 
the passage of the act of March 22d, 1842, concerning delinquent 
and forfeited lands, forfeited to the Cominonwealth for the non. 
payment of taxes due thereon, or for the failure of the owners to 
cause the same to be entered on the books of the commissioners of 
the proper counties and have the same charged with taxes accord- 
ing to law, that the said survey then was, by reason of such for- 
feiture, vested in the Commonwealth, and if the jury find from the 
evidence that the boundaries of the William Wilson survey of 
85,600 acres and the grant thereunder given in evidence by the 
plaintiff and under which he claims included any part of the land 

embraced within the boundary of the said forfeited survey, 
( and that the persons having just title or claim to said Wil- 

son survey at the passage of the act aforesaid shall have paid 
all the taxes dully assessed and charged against them, and all taxes 
that ought to have been assessed or charged thereon from the time 
they acquired title thereto, then by virtue of the said act of March 
22d, 1842, that portion of the forfeited survey embraced within 
the boundary of the Wilson survey, which had become and was 
vested in the Commonwealth, became absolutely transferred to and 
vested in the said persons having such title and claim to said Wil- 
son survey, except so far as any persons under dona fide clain: to 
any part of said land by title, legal or equitable, derived from the 
Commonwealth and on which the taxes had been fully paid up ac- 
cording to law.’’ 


To the giving of which instruction the defendants objected, 
and in lieu thereof the court, at the instance of the defend- 
ants, instructed the jury as follows, to-wit : 


‘* If the jury find from the evidence that the grant to Gallatin and 
Savary, under which defendants claim, is older than the grant to 
Benjamin Martin, assignee of William Wilson, under which 

43 the plaintiff claims, and that the Gallatin and Savary grant 
is founded on apn older entry and survey than the entry and 
survey upon which the Martin grant is founded, and that every 
portion of the land in controversy is included within the calls of 
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each of said grants, then the court instructs the jury that that por- 
tion of the Gallatin and Savary survey within the said Martin sur- 
vey was excepted and reserved in and from the operation of the 
Martin grant, and that the grant to said Martin, assignee, &c., 
vested in him no title or claim of title to so much of the Gallatin 
and Savary grant as was included within the limits of of the said 
Martin grant, and that the plaintiff has acquired no title or claim 
of title to the land in controversy in this suit by virtue of the for- 
feiture of the Gallatin and Savary title to the Commonwealth of 
Virginia.’’ 


The plaintiff excepted to the ruling of the court, refusing 


to give the instruction asked for by him, arid in giving the © 


instruction given, which are the principal errors complained 
of. 


It was error to refuse the instruction asked for by plaintiff; 
it was also error to give the instruction asked for by the de- 
fendants. 


If the question of locating the excepted lands was not a 
question of fact, the burden of proof was on the defendants, 
who claimed under the Gallatin patent, to prove that the land 
in controversy was excepted land. 

(Hopkins vs. Ward, 6 Mumford, 40.) 


The defendants’ title to the land in controversy, rests on a 
deed from Alfred Beckley, commissioner of delinquent and 
forfeited lands, to Mary Jones, under proceedings to sell the 
Gallatin and Savary grant, as forfeited land, in Fayette coun- 
ty, Virginia; and by this deed they undertake to connect 
their title to the Gallatin grant. The objections taken by the 
plaintiff to the reading of the deed in evidence, the decision 
of the court and the exceptions taken by plaintiff, are set out 
in the bill of exceptions, (page 18,) as follows: 


‘* To the reading of which deed the plaintiff objected becausé 
the said proceedings in Fayette county did not show Mary Jones 
to be the purchaser of the land described in said deed, and because 
the defendants produced no decree of court directing the deed to 
be made to her for the lands conveyed by said deed, which objec- 
tions, after being argued and considered, were each of them over- 
ruled by the court, and the said deed was read in evidence to the 
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jury as connecting the said Mary Jones with the Gallatin grant, 
and as showing title in the defendants, to which decision and 
rulings, and to each of them; the plaintiff then and there excepted.”’ 

There is error, also, in this instruction, for the reasons 


stated therein. 


The instructions asked for by plaintiff and defendants are 
founded on evidence, substantially as follows: 


The plaintiff, to maintain the issue on his part, put in 
evidence with other evidence, admissions, agreements and 
evidence referred to in his bill of exceptions “ No. 1,’ as fol- 
lows: 


Plat and survey for William Wilson for 85,600 acres of 
land, made April 14, 1795. 


Grant from the Commonwealth of Virginia to Benjamin 
Martin, assignze of William Wilson, for 85,600 acres of land, 
dated 1st January, 1796. <2 

By sundry deeds and wills, all the title acquired by Martin 
under said grant, and all that enured to it by the forfeiture of 
the Gallatin and Savary title for 2,000 acres, granted to them 
by the Commonwealth of Virginia, 22d July, 1795, to the ex- 
tent of the land described in the plaintiff’s declaration, became 
vested in the plaintiff before, and was owned by him at the 
time this action was brought. 

And it was agreed that the Gallatin and Savary title to the 
2,000 acres referred to, was, on or before the 22d day of March, 
1842, forfeited to the State for the non-payment of taxes, &c. 
(Page 15.) | 

A survey for 3,000 acres for Albert Gallatin and Savary, 
dated 3d August, 1794, situate on south-west side of Great 
Kanawha river, Joining around, above and below a survey 
made for Morris and Donnally at the Great Kanawha Falls 
of said river—beginning at a ‘“ Lynn" opposite mouth of 
Gauley river, &., on the Kanawha river, and running to a 
“ Hickory,” &c., and to a “ Lynn,” &c. (Page 21.) 

And proved that the Martin grant calls for the southern 
boundary of this 3,000-acre survey. 
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A survey for 2,000 acres for Albert Gallatin and Savary, 
dated 28th August, 1794, situate on south-west side of the 
Great Kanawha river. (Page 22.) 

And proved that this survey lies between the Martin grant 
and the Great Kanawha river, and that the southern bound- 
ary of this 2,000-acre survey runs through the beginning 
corner of said Martin grant at the “2 beeches” designated on 


the index map “ No. 4.” 


A survey made for Andrew Reed'and John Stewart, for 
50,000 acres, completed roth June, 1795, on an er made 
4th August, 1794. (Page 25.) 

And proved that 1,500 or 2,000 acres of this survey lies 
within the Martin grant, on the south-east end thereof. 


(Page 26.) 


An entry made for Thomas Edgar, 4th March, 1795, for 
9,730 acres of land, lying below and adjoining the entry 
made for John Stewart and Andrew Reed. 


Copy of survey made for Thomas Edgar, for 9,730 acres, 
completed April 20th, 1796. (Page 26.) 

And proved that 6,817 acres of this survey lies within the 
Martin grant, adjoining said Reed and Stewart survey, and 
that no part of said Reed and Stewart or Thomas Edgar 
surveys lies within the interlock caused by the overlapping of 
the Martin grant and the Gallatin and Savary grant of 2,000 
acres laid down on said map “ No. 4.” (Page 27.) 


And plaintiff introduced evidence tending to prove that he 
and those under whom he claims, had been in occupation of 
the land described in the declaration, by actual occupancy, 
since 1860, and proved due payment of the taxes assessed on 
the lands granted to Martin up to and including the year 


1842. (Page 23.) 


And the defendants, to maintain the issue on their part, 
read in evidence a copy of the survey for 2,000 acres, herein 


referred to, made 24th August, 1794. (Page 13.) 
Also, a copy of a grant from the State of Virginia to 
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Albert Gallatin and Savary, for 2,000 acres, dated 22d July, 
1795. 


The defendants also read in evidence copies of proceedings 
covering the forfeiture of the Gallatin and Savary 2,000 acres 
in controversy. (Page 15.) 


Also, a deed from Beckley, commissioner of delinquent and 
forfeited lands, to Mary Jones, dated 4th April, 1843. 

To the reading of which deed the plaintiff objected, which 
objection was overruled, and exception taken by the plaintiff. 


Also, a deed from Beckley, commissioner, to George Rich- 
ards, dated 20th January, 1846. 


And the defendants read in evidence sundry deeds and 
decrees, transferring and conveying to the,defendants the title 
acquired by Mary Jones and George Richards, by the deeds 
from Beckley, commissioner, to the lands described in the two 
deeds last mentioned. “2 


And it was admitted by the parties that the Wilson survey 
of 85,600 acres and the Gallatin and Savary survey of 2,000 
acres, made 24th August, 1794, (under which defendants 
claim,) are correctly laid down on the plat made by A. P. 
Sinnett, marked “ No. 4,” and form an interlock, as there 
reported. (Page 12.) 

It was also admitted, &c., that the lands claimed by the 
plaintiff, anddescribed in his declaration, are represented and 
inscribed on said map within the lines shaded blue, as the 
“Forest Hill Tract,” and that said lands are correctly laid 
down on said map. (Pages 9g. 12, 13.) 

It was also proved that the beginning corner in the Martin 
grant, for 85,600 acres, is described on said map by the index 
pointing to the corner marked “2 beeches.” | 

That the fourth call in said grant, for “two chestnut trees 
growing from one root,” is represented on the Martin line, 
within the Gallatin and Savary grant, at “ 2 chestnuts,” which 
were found and located. And that the call in the Martin 
grant, “toa beech in the Forks of Armstrong's Creek,” corner 
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to Albert Gallatin’s survey of 2,000 acres, is. represented 
on said map at the point “A.” 


The foregoing are the substantial points of the evidence 
on which the instructions are founded. _ 


The survey of 2,000 acres for Gallatin and Savary, made 
28th August, 1794, and put in evidence by plaintiff, lies be- 
tween the Wilson survey and the Kanawha river, and the 
southern boundary runs through the beginning corner of 
the Wilson survey at “2 beeches.” (Page 23.) 

See map of the Wilson survey. : 

The first call for, a Gallatin survey in the Wilson survey, 
after leaving beginning corner, is for a “‘ beech” in the Forks 
of Armstrong’s creek, “corner to Albert Gallatin survey of 
2,000 acres,” which survey interlaps with the Wilson survey, 
and with the exception of the part which interlaps, it lies 
between the Wilson survey and the Kanawha river. 

The survey for the 3,000 acres for Albert Gallatin and Sav- 
ary, &c., dated 3d August, 1794, lies above the 2,000-acre sur- 
vey above mentioned, and between the Kanawha river and the 
Wilson survey, and the Wilson survey calls for the Gallatin 
survey at a “ hickory,” and runs with the Gallatin line to a 
‘‘gum and maple,” thence to “ 2 Spanish oaks.” (See map 
and survey of Wilson survey, and map and survey of the 3,000 
acres, on page 21. ) 


So it will be observed that with the exception of the inter 
lock referred to, there is almost a coterminous line of Gallatin 
and Savary surveys lying between the Wilson survey and 
the Kanawha river, from the lower beginning corner at ‘‘ 2 
beeches,” to the upper corner of the Wilson survey above the 
Kanawha Falls, opposite Gauley river. 


Attention is called to the general description of the Wilson 
survey, as follows: ‘ Eighty-five thousand, six hundred 
acres of land in Kanawha county, on south-west side of Great 
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Kanawha river, joining surveys made for Albert Gallatin & 
Co., at and near the Great Kanawha Falls of said river, ¢z- 
tending down, back of, and with said surveys,” &c. 

The same language is used in the grant to Martin, assignee 
of Wilson, in the general description of the Wilson survey, 
as above quoted. (Page 8.) 

This evidence, J think, is sufficient to carry conviction that 
the allowance made by the surveyor of the Wilson survey of 
‘6,786 acres of prior claims, for which there is an allowance 
made in the calculation,” is no part of the Gallatin and Savary 
grant for the 2,000 acres involved in this action, and that 
the interlock between the Wilson survey and the Gallatin 
and Savary survey was an accident. 


The Reed and Stewart survey, for 50,000 acres, was based 
on an entry made on the 4th of August, 1794. The sur- 
vey made for William Wilson, for 85,600 acres, was made on 


_ the 14th of April, 1795, and the last entry on which the Wil. 
‘son survey was based was made on the roth of April, 1 795. 


(Page 20.) 
The survey for Thomas Edgar, for 9,730 acres, was made 
on an entry made the 4th of March, 1795. 


So that when the last entry on which the Wilson survey 
was made was entered, and when the said survey was made, 
the Reed and Stewart and Thomas Edgar surveys were 
“prior claims” and inchoate titles. 

(Armstrong and Morrell, 11 Wallace, page 120.) 

(Bryan and Willard, 21 West Virginia, page 65.) 


And the plaintiff fully accounted for the 6,786 acres re- 
served and excepted from the calculation in the Martin grant 
by proof, showing that about 8,000 acres of “prior claims” 
(inchoate titles,) of the Reed and Stewart and Thomas Edgar 
surveys, lie within the Martin grant, on the north end thereof, 
which fact was not proven in the case of Bryan vs. Willard. 

No part of the Reed and Stewart and Thomas Edgar sur- 


—_ lies within the Gallatin and Savary grant. 


The ‘defendant’s title to the land involved in this action, 
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was derived from the commissioner of delinquent and for- 
feited lands, under sales of said 2,000 acres, made under an 
order of the Circuit Superior Court of Law and Chancery for 
Fayette county, on April 2d, 1842. The sale was made 
June 16th, 1842, and the deed was made to those under 
whom defendants claim on April 4th, 1843. 

The plaintiff claims that when the Gallatin and Savary sur- 
vey of 2,000 acres was forfeited, the forfeiture enured, to the 
extent of the interlock, to the owners of the Martin grant, 
for the reason that the owners of the Martin grant had proved 
the existence of every prerequisite prescribed in section 3, of 
chapter 13, of the Acts of 1842, necessary to entitle him to 
the forfeited title. 

The prerequisites were: first, just title derived from the 
Commonwealth, bearing date previous to Ist January, 1843 ; 
and 2d, the payment of all taxes on all the lands embraced 
within the exterior lines of the Martin grant—except the 
6,786 acres reserved, up to and including the year 1842. And 
this claim was put into an instruction asked for by him and 
refused by the court. 

By reference to section 3 of the Act referred to, it will be 
seen, that the benefit of the forfeited title is transferred, “ for 
so much as such person or persons may have just title or 
claim to, legal or equitable, claimed, held or derived from or 
under any grant of the Commonwealth bearing date previous 
_ to the ist day of January, 1843." The Martin grant excepts 
for such prior claims, 6,786 acres, and with the exception of 
this number of acres, Martin acquired legal title by his grant 
to the remaining part of the survey, to-wit: to 85,600 acres, 
which he paid for and which he and his grantees have paid 
the taxes thereon up to and including the year 1842. 

The Act of June 2d, 1788, (2 Rev. Code, 434,) authorized 
and empowered the Governor to issue grants, with reserva- 
tions of claims to lands included within such survey. The 
“reservation” is based on the certificate of the surveyor and 
is carried into effect by the action of the Governor. If the 
“reservation” be specific (by name and quantities), then no 
question can be raised as to the land intended to be exempted. 
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If the reservation be for a specific number of acres (without 
name) the reservation is confined to that number of acres, 
and with these “exceptions,” the grantee from the common- 
wealth procures legai title for the lands included within the 
exterior lines of his survey. 


The instruction asked for by the defendants and given by 
the court, in substance declares that if the Gallatin and Sav- 
ary grant under which the defendants claim, is older than 
the grant to Martin, and that the Gallatin and Savary grant 
is founded on an older entry and survey than the entry and 
survey upon which the Martin grant is founded, and if the 
Martin grant included any part of the land embraced in the 
Gallatin grant, then the jury should find that the portion of 
the Gallatin survey, within the Wilson survey, is part of the 
“excluded” land, and that Martin acquired no title to such 
land by his grant from the Commonwealth, and that they 
must find for the defendants; and that the plaintiff has ace 
quired no title, or claim of title, to the land in controversy in 
this action, by virtue of the forfeiture of the Gallatin and 
Savary title; in other words, because the excepted land in 
the Martin grant was not specified (by name,) the reservation, 
although limited to a certain number of acres, covered every 
prior claim therein, no matter how may in number or what 
number of acres they cover. If this instruction be law, then 
ifthe Gallatin and Savary grant cover the entire Martin grant 
except 6,786 acres of “ prior claims,” covered by the Reed and 
Stewart and Thomas Edgar surveys, the grantee in the Mar- 
tin grant would get no title whatever to any part of his sur- 
vey—notwithstanding the fact, that there are but 6,786 acres 
excepted and reserved in the Martin grant, from its operation. 

This is the logical effect of the instruction given by the 
court. 

We maintain that the land excepted, in cases of this kind, 
depends upon the evidence in each particular case ; that if it 
be specific (by name of claimants or by boundary,) so as to 
make it a question of law, it is a question for the court. On 
the other hand, if the excepted land be for a specific number 
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of acres, (without name or specific location,) and the plaintiff 
affirmatively accounts for the “prior claims” excepted in his 
grant, outside of the survey under which the defendant 
claims, as in this case, then the identification of the excepted 
land is a question of fact for the jury to decide from all the 
facts and circumstances in the case; and to deprive the jury 
of this right is to invade their special province. 

As the land granted to Martin was not forfeited, and the 
taxes paid, the forfeited Gallatin and Savary title, to the ex- 
tent of the land in controversy, inured to the grantees of the 
Martin title, under which the plaintiff claims. 

In the case of Armstrong vs. Morrell, 14 Wallace, the trial 
court gave an instruction substantially as asked for by the 
plaintiff in this action, and said instruction was sustained by. 
the supreme court. (14 Wal., 140.) 


The court also erred in overruling the plaintiff's objections 
to the reading of the deed in evidence before the jury, on the 
trial of the action, from Alfred Beckley, commissioner, &c., 
to Mary Jones, dated the 4th day of April, 1843, because the 
proceedings had in Fayette county, and read in evidence, did 
not show Mary Jones to be the purchaser of the land de- 
scribed in said deed, and because the defendants produced no 
decree of court directing a deed to be made to her, &c., and 
in allowing said deed to be read in evidence. (Pages 17, 18.) 

The secondary evidence on which said deed was admitted | 
in evidence was not sufficient to warrant the reading of the 
same. (Page 16.) 

A part of the interlock between the Martin grant for 8s,- 
600 acres and the Gallatin and Savary grant for.2,000 acres, 
was involved in the action between Bryan and Willard, re- 
ported in 21st W. Va. Reports, and the only “prior claims” 
within the Martin grant, proved on the trial of the action, was 
the 1,100 acres, caused by the overlapping of the Martin and 
Gallatin grants, and the court did right in saying to the jury 
that that portion,of the Gallatin grant within the Martin 
grant was excepted, &c. The Court of Appeals, however, in 
reviewing that case, in order to guard against misunderstand- 
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aa ing, said “the Wilson excepts for such prior claims 6,786 
f acres; and there is no evidence whatever that this 1,100 
acres is not excepted, sor that there ts any other prior claims 
within said survey.” (21 W. Va. R., 73.) In effect saying, 
that if it had been shown, as in the case of Halsted vs. Bus- 
ter, that there were other “ prior claims” within the survey, 
the decision might have been different. 


Again, in the case of Bryan vs. Willard, the survey was 
proved to have been made on the 24th day of October, 1794, 
and 25th day of January, 1795, while in the case of Halsted 
= vs. Buster, the last entry was proved to have been made on 
the 1oth of April, 1795. (Page 20.) 


We submit, therefore, that the court erred in refusing to 
give the instruction asked for by the plaintiff; that it erred, 
also, in giving the instruction asked for by the defendants ; 
that it erred, also, in admitting to be read as evidence in the 
action, the copy of deed from Beckley, Com’r, to Mary Jones; 
that it erred, also, in overruling the plaintiff’s motion to set 
aside the verdict of the jury and grant a new trial, as set out 
in Bill of Exceptions, No. 2. And for these reasons the 
judgment should be set aside and a new trial granted. 

All of which is respectfully submitted. 


JOHN HALSTED. , 


By A. BURLEW, Attorney. 


r N. B.—The word “every” in the 12th line-of printed rec- 
ord, on page 28, should be any. 

The survey for the Martin grant was made the 14th of 
April, 1795. (See the grant on page 8.) 


APPENDIX. 


In the cause of Patrick vs. Donnally, (10 W. Va. R.., p. 387,) 
the involved contained 13,557 acres of “prior claims,” 
the: boundaries of which were named and given, and 
861 acres of othe prior claims,” reserved generally, the 
owners of whichgecoe given. And one of the material ques- 
tions was, whether or not the land in controversy, in that 
cause, was a part of the said 861 acres; and the Court of 
Appeals, in reviewing the trial of the cause, say, “that under 
the facts and circumstances in the cause, it may be reasonably 
inferred, in the absence of evidence to the contrary, that the 
land in controversy contains a part of the excepted and re- 
served land ;”” thus deciding, that the. excepted land not de- 
fined by names of claimants or boundary, was a gueston.of 
fact, under the facts and circumstances | in the cause. (Page 


416.) 


The Commonwealth sold and received pay for 85,600 acres . 


embraced in the grant to Benjamin Martin, and from the date 
of the grant to the present time, Martin and his assignees 
have paid the taxes on this land. If, therefore, the Common- 
wealth had parted with her title to any part of the land em- 
braced in the Martin grant, not excepted, and has since ac- 
quired title to such land, by forfeiture or otherwise, it is but 
justice and equity that such title should enure to the benefit 
of the owners of the Martin grant. The same equitable rule 
should apply to the Commonwealth as governs such trans- 
actions between individuals. 


JOHN HALSTED. 
By A. BURLEW, Attorney. 
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In the cause of Patrick vs. Donnally, (10 W. Va. R., p. 387,) 
the patent involved contained 13,557 acres of “prior claims,” 
thsdéee and boundaries of which were named and given, and 
861 acres of othes “prior claims,” reserved generally, the | 
owners of which esenot given. And one of the material ques- 
tions was, whether or not the land in controversy, in that 
Cause, was a part of the said 861 acres; and the Court of | 
Appeals, in reviewing the trial of the cause, say, “that under 
the facts and circumstances in the cause, it may be reasonably 
inferred, in the absence of evidence to the contrary, that the 
land in controversy contains a part of the excepted and re- 
served land ;” thus deciding, that the excepted land not de- 
fined by names of claimants or boundary, was a guestion of 
fact, under the facts and circumstances in the cause. (Page | 


416.) 


The Commonwealth sold and received pay for 85,600 acres 
embraced in the grant to Benjamin Martin, and from the date 
of the grant to the present time, Martin and his assignees 
have paid the taxes on this land. If, therefore, the Common- | 
wealth had parted with her title to any part of the land em- 
braced in the Martin grant, not excepted, and has since ac- 
quired title to such land, by forfeiture or otherwise, it is but 
justice and equity that such title should enure to the benefit 
of the owners of the Martin grant. The same equitable rule 
should apply to the Commonwealth as governs such trans- 
actions between individuals, 


Give. gm. ame... cone 


JOHN HALSTED. 
By A. BURLEW, dAévtorney. 
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SUPREME COURT 


OF THE 


UNITED STATES. 
OCTOBER TERM, 1886. 


JOHN HALSTEAD, Plaintif? Below and Piaintiff in Error, 


vs. 


SARAH A. BUSTER, et. ats., Defendants Below and De- 
fendants in Error. ‘ 


BRIEF OF COUNSEL OF DEFENDANTS IN ERROR. 


This writ of error was obtained by the plaintiff here, and 
plaintiff below from a judgment rendered by the District Court 
of the United States tor the District of West Virginia, in favor 
of the defendants here in an actiun of ejectment lately pending 
in said District Court, 

The plaintiff io error claimed under what is known as the 
Wilson survey, or grant of 85,600 acres, and the defendant 
under what is known and described as the Albert Gallatin 
and Savary de Valcoulon grant of 2,000 acres 

The Gallatin survey was founded on an cates made April 
12th, 1785, (see printed record, page 21,) and survey of same 
made the 24th August, 1794, (see printed record, p. 13.) The 
patent issued upon the said survey on the 22nd day of July, 
1795. 
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Its location and boundaries are admitted to be as shown 
upon plat exhibit “B” (printed record, p. 9.) 

The Wilson or Martin grant is founded upon entries made 
the 24th day of October, 1794, and the 25th day of January, 
1795, and a survey made in pursuance of said entries on the 
14th day of April, 1795. The patent issued on the Ist day 
of January, 1796, and its location and the boundaries thereof, 
are admitted to be as shown or the said plat Exhibit “B.”’ 

The Wilson survey and grant included within its exterior 
boundaries a part of the: Gallatin survey and grant, to-wit: 
The triangle formed by the line extending north 493° west 
from the point A and marked on said Exhibit “B” “Back line 
of the Gallatin survey of 2,000 acres,” and the line extending 
from the same point north 22° west marked on plat “Line of 
the Wilson survey” to point marked “Double chestnut.” 

The plaintiff in error claimed title to the tract marked on 
said plat “Forest Hill tract 2,000 acres, shaded in blue under 
the Wilson grant.” And the defendants in error claimed 
under the Gallatin survey and grant, such portion of the atore- 
said 2,000 acres tract as lies within the red lines marked “W. 
B. Buster.” 

The Gallatin survey and grant, as will be observed from 
the furegoing dates, is older and superior in date of entry and 
survey to the Wilson or Martin grant. 

For non-payment of taxes assessed against the Gallatin, 
subsequently to the date of the Wilson grant, it is admitted 
the Gallatin title became forfeited to the Commonwealth of 
Virginia, and in 18—, the title acquired by the said Common- 
wealth under said forfeiture, was sold by the Commissioner of 
Forfeited Lands to the grantors of the defendants. 

The plaintiff in error claimed at the trial that the purchas- 


ers at the sale made by the said commissioner, acquired no 


title to that portion of the Gallatin survey included within 
the boundaries of the Wilson survey ; but that the forfeited 
title to such part of the Gallatin as the Wilson included, 
vested in the owners of the Wilson survey, and had pas-ed 
down to the plaintiff. His claim was founded on the 3rd sec- 
tion of an act of the General Assembly o! Virginia, passed 
on the 22nd day of March, 1842, which is as follows: 
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“3. And beit further enacted, That all right, title and in- 
terest, which shall be vested in the Commonwealth in any 
lands or lots lying West of the Allegheny mountains, by 
reason of the non-payment of the taxes heretofore due 
thereon, or which may become due on or before the 
first day of January next, or of the failure of the 
owner or owners thereof to cause the same to be entered on 
the books of the Commissioner of the proper counties, and 
have the same charged with taxes according to law, by vir- 
tue of the provisions of the several acts of Assembly here- 
tufore enacted in reference to delinquent and omitted lands 
shall be, and the same are hereby absolutely transferred to, 
and vested in any persun or persons, (other than those for 
whose default the same may have been forfeited, their heirs 
ov devisees) fur s;> tauch as such person or persons may have 
just title or claim to, legal or equitable, claimed, held or ce- 
rived from or under any grant of the, Commonwealth bear- 
ing date previous to the Ist day of January, 1843, who 
shall have discharged all taxes duly assessed and charged 
against him or them upon such lands, and all taxes that 
vught to have been assessed or charged thereon, from the 
time he, she or they acquired title thereto, whether legal-or 
equitable: Provided, That nothing in this section contained 
shall be construed to impair the right or title of any per- 
son or persons who shall bona fide claim said Jand by title, 
legal or equitable, derived from the Commonwealth, on 
which the taxes have been fully paid up according to law, 
but in all such cases the parties shall be lett to the strength 
of their titles respectively.” 


And the plaintiff, in view of his said claim under said stat- 
ute, prayed the Court to give to the jury au instruction as 
follows, to-wit: 


“The Court instructs the jury, inasmuch as it is a con- 
ceded fact in this cause that the Gallatin survey of 2,000 
acres which has been given in evidence by the defendants, 
and under which they claim was, at the date of the passage 
of the act of March 22d, 1842, concerning delinquent and 
forfeited lands, forfeited to the Commonwealth for the non- 
payment of taxes due thereon or for the failure of the own- 
ers to cause the same to be entered on the books of the com- 
missioners of the proper counties and have the same charged 
with taxes according to law, that the said survey then was, 
by reason of such forfeiture, vested in the Commonwealth, 
and if the jury find from the evidence that the boundaries of 
the William William [Wilson] survey of 85,600 acres and 
the grant thereunder given in evidence by the plaintiff and 
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under which he claims included any es of the land em- 
braced within the boundary of the said forfeited survey, and 
that the persons having just title or claim to said Wilson 
survey at the passage of the act aforesaid shall have paid all 
the taxes duly assessed and charged against them, and all 
taxes that ought to have been assessed or charged thereon 
from the time they acquired title thereto, then by virtue of 
the said act of March 22d, 1842, that portion of the forfeited 
survey embraced within the boundary of the Wilson survey, 
which has become and was vested in the Commonwealth, 
became absolutely transferred to and vested in the said per- 
sons having such title and claim to said Wilson survey, ex- 
cept so far as any persons under bona fide claim to any part 
of said land by title, legal equitable derived from the Com- 
monwealth and on which the taxes ‘has been fully paid up 
according to law.” 

Which the Court declined to give, but in lieu thereof, at the 
instance of the defendants gave to the jury the following in- 
struction, to-wit : 

“If the jury find from the evidence that the grant to Gal- 
Jatin and Savary under which defendants claim, is older 
than the grant to Bdejamin Martin assignee of William 
Wilson, under which the plaintiff claims, and that the Gal- 
latin and Savary grant is founded on an older entry and 
survey than the entry and survey upon which the Martin 
grant is founded, and that any portion of the land in con- 
troversy is included within the calls of each of said grants, 
then the Court instructs the jury that that portion of the 
Gallatin and Savary survey within the said Martin survey 
was excepted and reserved in and from the operation of the 
Martin grant, and that the grant to said Martin, assignee, 
&c., vested in him no title or claim of title to so much of the 
Gallatin and Savary grant as was included within the limits 
of the said Martin grant, and that the plaintiff has acquired 
no title or claim of title to the land in controversy in this suit 
by virtue of the forfeiture of the Gallatin and Savary title 
to the Commonwealth of Virginia.”’ 


The refusal of the Court to give the instruction prayed for 
by the plaintiff, and its action in giving the instructiou asked 
by the defendants, is in fact the sole error assigned in the cause. 

The theory of the plaintiff in error is that the Wilson or 
Martin grant isa “Junior” grant of that portion of the Gallatin 
and Savary grant included in the boundaries of the Wilson or 
Martin grant. While the defendants maintain that such part 
of the Gallatin grant. was neither granted nor intended to be 
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granted by the Wilson, or Martin grant, but that such portion 
was absolutely by the terms of the Martin grant, as well asa 
matter of law excepted and reserved from the Martin or Wil- 
son grant, and that on the forfeiture of the Gallatin, the title 
of the entire Gallatin grant, including that part within the ex- 
terior boundaries of the Wilson or Martin grants, vested abso- 
lutely in the Commonwealth, and the party acquiring title 
from the Commonwealth after such forfeiture, obtained such 
absolute title from the Commonwealth. 

The Martin grant is what is known in the land law of Vir- 
ginia and West Virginia and also in Kentucky, as an “Inclu- 
sive grant.” Such. grants were first authorized by the act of 
the General Assembly of Virginia, passed on the 2nd day of 
June, 1788. 2 Rev. Code Va., 434, which is as follows: 


‘‘Whereas, sundry surveys have been made in different 
parts of this Commonwealth, which include in the general 
courses thereof, sundry smaller tracts of prior claimants, and 
which in the certificates granted by the surveyors of the 
respective counties are reserved to such claimants; and 
the Governor or Chief Magistrate is not authorized by law 
to issue grants upon such certificates of surveys; for remedy 
whereof. 

‘1, Be it enacted by the General Assembly, that it shall 
and may be lawful for the Governor to issue grants with 
reservations of claims to lands included within such survey, 
anything in any law to the contrary notwithstanding.” 


We maintain that older entries, surveys and grants includ- 
ed in whole, or in part within the exterior boundaries of 
grants issued under this statute, were reserved and excepted 
therefrom as fully as if such entries, surveys and grants had 
been entirely without the exterior boundaries of such grants, 
and the grantee took no title, or claim of title, under his grant 
to such entries, surveys or grants. 

This statute, and the effect of the grants under it, have been 
repeatedly betore the highest Courts of Virginia, West Vir- 
ginia and Kentucky, as well as the Supreme Court of the 
United States. See 

Hopkins vs. Ward 6 Munf. (Va.) 40. 

Nichols vs. Carey 4 Rand. (Va.) 387. 

Trotter vs. Newton 30 Gratt. (Va.) 582-9. 
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Patrick vs. Dryden 10 W. Va. 387. 

Bryan vs. Willard 21 W. Va. 65. 

Madison vs. Owens, 6 Litt. Select Cas. 281 (Ky.) 
Scott vs. Ratcliff 5 Peters 81. 

Armstrong vs. Morrill 14 Wall. 143. 


And the law of the case aa set forth in the defendant’s in- 
struction, has in each case been distinctly declared and an- 
nounced. 

This question was last before-the Supreme Court of the 
United States in the above cited éase of Armstrong vs. Morrill, 
(14 Wall. 143), and the conclusion of the Cuurt therein is set 
forth in Syllabus 4 of the points decided in said case, which is 
as follows : : 

“4, Under the Virginia Act of June 2nd, 1788, the Gov- 
ernor may issue grants of land with reservations of claims 
to land included in the survey, which grants pass no legal 
title to the Jands excepted from the grants.” 

This case was on a writ of error from the District Court of 
West Virginia. 


The case cited of Bryan vs. Willard (21 W. Va. 65) con- 
tains the latest adjudication of the Supreme Court of Appeals 
of West Virginia on this question, and the Court will observe 
from the reading of the case that it is the identical case in- 
volved in this writ-of error. The plaintiff Bryan claiming un- 
der this same Wilson or Martin grant—the defendant Willard 
under the Gallatin, by virtue of a sale made by the Commis- 
sioner of delinquent or forfeited lands, and the land in con- 
troversy being a portion situated within the same triangle— 
being in fact near the “Double Chestnut” marked on the plat, 
and the instructions asked in that case are in substance identi- 
cal with those asked in the case at bar. The trial Court there 
refused the plaintiff’s instruction and gave the deferdant’s in- 
structions as the Court did in this case, and the Supreme Court 
of West Virginia approved the action of the trial Court. 

Under the Constitution of West Virginia its Supreme Court 
is required to prepare a Syllabus of the points adjudicated in 
each case concurred in by three of the Judges thereof, which 
is to be prefixed to the published report of the case. The sy]- 
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, labus prepared by the Court under this provision in this case 
of Bryan vs. Willard, is as follows: 


“1. Under the Act of June, 1788, authorizing the Gover- 
nor to issue grants with reservation of prior claims included 
within the boundaries thereof, the reservations in such grants 
under said Act exclude from their operation all lands held 
by prior claimants at the dates of the surveys on which such 
grants are founded within the exterior boundaries of the 
grants—whether the title was only inchoate or had been 
perfected by grants (p. 72.) 

“2. Under an inclusive grant issued by virtue of said 
Act containing a general reservation of a specified quantity 
of land for prior claimants the grantee acquires no title 
whatever to the land so reserved. And in such case if the 
title of any such prior claimant becomes forfeited for non- 
entry or for the non-payment of taxes; the title thus for- 
feited will not vest in such inclusive grantee under the Act 
of March 22nd, 1842 (p. 74).” 


The opinion of the Court in that case, so fully and complete- 
ly covers the question in the case at bar, that we find no further 
room for argument. 


All of which is respectfully submitted. 
J. F. BROWN, 
W. MOLLOHAN, 
Of Counsel for Defendants in Error. 
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W. A. COIT VS. NORTH CAROLINA GOLD AMALGAMATING CO. ETAL. 1 


1 In the Circuit Court of the United States in and for the East- 
ern District of Pennsylvania, in the Third Circuit. 


JoHn W. HorrMan, Late Trading with Philip J. Potter Under the 
Firm Name of Potter and Hoffman,a Citizen of the State of Penn- 
sylvania, and William A. Coit, a Citizen of the State of New York, 

v8. 

THe NortH Carorina GoLp AMALGAMATING Company, a Corpora- 
tion Organized Under the Laws of the State of North Carolina and. 
a Citizen of the said State of North Carolina, and Thomas J. Cram 
and Lloyd P. Smith, Citizens of the State of Pennsylvania. 


2 UNITED STATES OF AMERICA, \ 
Eastern District of Pennsylvania, § ‘ 


Pleas and proceedings before the honorable the judges of the circuit 
court of the United States in and for the eastern district of Penn- 


sylvania, in the third circuit, of April session, 1880. No.—. In 
equity. 
It is thus contained: : ee 


Be it remembered that on the twenty-ninth day of April, A. D. 
1880, came the complainant, by his solicitors, Edward F. Hoffman 
and George Biddle, Esquires, comes into our said court here and 
files his bill of complaint against the defendants, which, being read, 
is as follows, to wit: 


3 In the Circuit Court of the United States for the Eastern Dis- 
trict of Pennsylvania. In Equity. 


Between— 


JoHN W. Horrman, Late Trading with Philip J. Potter Under the 
Firm Nameof Potter and Hoffman, a Citizen of the State of Penn- 
sylvania, and William A. Coit, a Citizen of the State of New York, 

and 

THE NortH CaRoLiIna GOLD AMALGAMATING COMPANY, a Corpora- 
tion Organized Under the Laws of the State of North Carolina and 
a Citizen of the said State of North Carolina, and Thomas J. Cram 
and Lloyd P. Smith, Citizens of the State of Pennsylvania. 


To the honorable the judges of the said court: 


Your orators complain— 

(1.) The North Carolina Gold Amalgamating Company was and 
is a corporation duly organized under an act of the State of North 
Carolina dated January 30, A. D. 1874, and the corporators thereof 
were T. J. Cram, B. Arthur Mitchell, Augustine B. Crosby, Joseph 

G. Mitchell, Lloyd P. Smith, and their associates. : 


4 (2.) By the charter of the said corporation the maximum 
capital stock is fixed at $100,000, divided into one thousand 
shares of $100 each, with power to increase the capital to $2,500,000 
or 25,000 shares of $100 each. The charter further provides “ the 
subscription to the capital stock of said company shall and may be 
1—a6 
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paid in such instalments and in such manner and such property, 
real and personal, as a majority of the corporators may determine.” 
The corporators, previous to obtaining this charter, had been en- 
gaged in mining operations, conducting these transactions as an 
unincorporated association under the same name and title which 
they subsequently assumed as a corporation upon the incorporation 
of the company. The capital stock of $100,000 was subscribed for by 
estimating the property of the association at the value of $100,000, 
and dividing the 1,000 shares representing the same among the 
original members in proportion to their respective interests, the said 
defendants, Thomas 5 . Cram and Lloyd P. Smith, receiving respect- 

ively 30 and 40 shares of the stock thus issued. The corpo- 
5 rators placed their own valuation upon the property, which 

consisted solely of personal effects; and your orators aver 
that the valuation of the said personal property was illegally and 
fraudulently made by the said corporators at an amount far above 
its actual value, the said property consisting only of a machine for 
crushing ore, the right to use a certain patent called the “ Crosby 
process,” and the charter of the proposed corporation, and, in fact, 
the said articles had no market or actual value, and the capital 
stock issued thereon was not full paid: or paid to any substantial ex- 
tent, and the holders thereof were and are still liable to the corpora- 
tion and its creditors for unpaid assessments thereon. 


(4.) In the month of May, A. D. 1874, the said corporation in- 
creased its capital stock to $1,000,000, or 10,000 shares. Of this in- 
creased issue 4,000 shares were divided among the holders of the 
original capital stock ype the return and redelivery by them to the 
company of the original certificates, they themselves receiving four 
shares of the capital stock for each and every share returned. Cer- 

tificates of this new issue of stock were duly issued to the 
6 holders of the original shares, and on or about the 12th day 

of May, 1874, such certificates were duly issued to tne defend- 
ants, Thomas J. Cram and Lloyd P.Smith. No other consideration 
was ever paid by the said defendants, Thomas J. Cram and Lloyd 
P. Smith, nor by any other person receiving the said second certifi- 
cates of stock than the delivery up to the company and cancellation 
of the original certificates received by then as corporators, and your 
orators aver that the said defendants then and there became liable, 
and still are liable, to pay to the said company the increased value 
of the second shares of stock over the first originally issued. 


(5.) That your orators are judgment creditors of the said corpora- 
tion defendant, the said Potter and Hoffman having obtained 
judgment against it for $1,746.96 and the said William A. Coit hav- 
ing obtained judgment for $5,489.82, and on issuing execution and 
pursuing it to its fullest extent your orators discovered that the said 
corporation was insolvent. 


(6.) That your orators have frequently requested the offi- 

7 cers of the said corporation to institute suit against the said 
defendants, Thomas J. Cram and Lloyd P. Smith, and other 
stockholders, for the collection of the amounts due and unpaid by 
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them to the company upon the shares of the capital stock held by 
them, but the said corporation is and always has been controlled by 
thesaid defendants, T. J. Cram and Lloyd P.Smith (the said T.J.Cram 
being the president thereof and the said Lloyd P.Smith being treasurer 
and director), and the said defendants have heretofore, under vari- 
ous pretences, refused to take any action in the premises or allow 
the name of the corporation to be used for the collection of the debts 
owing to it, as aforesaid, in order, your orators believe, to enable the 
said defendants to obtain the bar of the statutes of limitations. 

(7.) Your orators aver that they can obtain no adequate relief at 
law in the premises and show that the name of all other persons 
holding the said shares of stock are unknown to them and cannot 
be ascertained except from the books and papers in the possession 
of the said defendants. 

Your orators further aver that the said corporation is now, 
8 and always has been since the time of the transactions be- 
tween your orators and themselves, insolvent. 

May it please your honors to grant to your orators a writ of sub- 
poena to be directed to each of the said defendants commanding 
them at a certain day and under a certain pain to be therein lim- 
ited to be and appear before this honorable court, and tlfen and 
there full, true, direct, and perfect answer make to all and singular 
the premises; and your orators pray specially— 


(1.) That your orators may be at liberty to amend this their bill 
by adding thereto as plaintiffs all other creditors of the said corpo- 
ration defendant who shall from time to time desire to join therein 

upon payment of their proper share of the costs of these pro- 
ceedings. 

(2.) That your orators may be at liberty to amend this their bill 
by adding as defendants thereto the names of such stockholders of 
the said corporation defendant as may be likewise indebted to the 
said corporation for unpaid subscriptions and shares to the said cap- 

-ital stock as their names may become known to them. 


(3.) That a decree may be made commanding and direct- 

9 ing the said stockholders defendants to pay to the said com- 
pany so much of the debt due by them as aforesaid as may 

be sufficient to satisfy the just claim of your orators hereinbefore set 


forth. 

(4.) Discovery. 

(5.) That an order may be made directing the officers of the said 
company defendant to produce beforé your honorable court for the 
inspection of your orators all books, papers, and documents appur- 
tenant hereto. 

(6.) That a receiver may be appointed to collect and hold the 
payments made to the said company from the said stockholders by 
order of your honorable court in order that the same may be ap- 
plied to the satisfaction of your orators’ claim. 


(7.) Further relief. 
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And your orators will ever pray, &c. 
JOHN W. HOFFMAN, 


W. A. COIT, 
Per E. F. HOFFMAN, Att’y. 


BK. F. HOFFMAN, 
GEO. BIDDLE, 
Solicitors for Complainanis. 


10 (Endorsed :) No. 52. April sess., 1880. In the circuit court 
of the United States. In equity. Hoffman e¢ al. vs. The 

North Carolina Gold Amalgamating Co. efal. Filed April 29, 1880. 

EF. F. Hoffman, Geo. Biddle, for complainants. | 


11 And afterwards, to wit, on the 13th day of May, A. D. 1880, 

the defendants, Thomas J. Cram and Lloyd P. Smith, by their 
solicitor, R. C. McMurtrie, Esq., came into our said court here and 
file- their demurrer to the bill of complaint of the complainants, 
which, being read, is as follows, to wit: 


C.C. U.S. 


HorrMan 
v's. No. 52. 
THE NortH CAROLINA AMALGAMATING CoMPANY e€ al. 


APRIL, ’80. 


The demurrer of Thomas J. Cram and Lloyd P. Smith, defendants 
in the bill of complaint of John W. Hoffman and William A. 
Coit, against the said defendants and others in chancery exhibited. 


These defendants, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said bill of complaint 
contained to be true in manner and form as the same are therein 
set forth, doth demur thereto, and for causes of demurer show: 


(1.) That the suit is brought on behalf of a citizen of 

12 Pennsylvania against citizens of the same State, and there is 

no other party defendant that has been or can be served with 

rocess and compelled to appear and litigate the matters mentioned 

in the bill except the citizens of Pennsylvania, and it is sought to 
do this at the suit of a citizen of the same State. 


(2.) Because the bill seeks to enforce a right on the part of a debtor 
to the plaintiffs against two defendants as debtors to that debtor, or 
in some way liable to that debtcr, and it is sought to do this in a 
proceeding in which that debtor cannot lawfully be compelled to 
appear, and that without that corporation being joined as a party 
and served there is no jurisdiction to hear and determine the matters 
alleged by the bill. | 


Wherefore and for divers other errors and imperfections these de- 
fendants demand the judgment of this court whether they shall be 
compelled to make any further or other answer to the said bill or 
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any of the matters and things therein contained, and pray to be 
hence dismissed with their reasonable costs in this behalf sustained. 
May 11, 1880. 
R. C. McCMURTRIE, 
; For Def’ts. 


13  ° (Endorsed:) 52. April,1830. C.C.U.S., E.D. Pa. In Eq. 
Hoffman vs. N. C. Gold Am’g Co. e¢ al. Demurrer on behalf 
of Cram and Smith. Filed May 13, 1880. McMurtrie. 


14 And afterwards, to wit, on the 25th day of October, A. D. 
1880, this cause coming on be heard on demurrer to the bill 
of complaint, the court grant complainants leave to amend their 


bill. 


And afterwards, to wit, on the 8th day of November, A. D. 1880, 
the complainants, by their solicitors, came into our said court here 
and file- an amendment to their bill of complaint, which, being read, 
is as follows, to wit: 

In the Circuit Court of the United States for the Eastern District of 
Pennsylvania. In Equity. 

Between— 

JOHN W. Horrman, Late Trading with Philip J.) 

Potter Under the Firm Name of Potter and Hoff- 


man, a Citizen of the State of Pennsylvania, and 
William <A. Coit, a Citizen of the State of New 


York, 
| and _ April Session, 
THe NortH CAROLINA GOLD AMALGAMATING { 1880. No. 52. 
15  . Company, a Corporation Organized Under 
the ed of the State of North Carolina, 


and a Citizen of the said State of North Carolina, 
and Thomas J. Cram and Lloyd P. Smith, Citi- 
zens of the State of Pennsylvania. 


And now, to wit, November 5, 1880, the court having granted 
leave, on motion of counsel the plaintiffs amend this bill by with- 


‘drawing John W. Hoffman, late trading with Philip J. Potter under 


the firm name of Potter and Hoffman, a citizen of the State of 
Pennsylvania, as coplaintiff in the bill. 


(Endorsed :) U.S. C.C. April sess., 1880. No. 52. In equity. 
Hoffman eé al. vs. Cram et al. Amendment to bill. E. F. Hoffman, 
G. Biddle. Filed November 8th, 1880. 


16 And afterwards, to wit, on the 27th day of November, A. 
D. 1880, the complainants, by their solicitors, came into our 
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said court here and file- a further amendment to their bill of com- 
plaint, which, being read, is as follows, to wit: 


In the Circuit Court of the United States for the Eastern District of 
Pennsylvania. In Equity. 


Between— 


Joux W. Horrman, Late Trading with Philip J.) 
Potter Under the Firm Name of Potter and Hoff- 
man, a Citizen of the State of Pennsylvania, and 
William A. Coit, a Citizen of the State of New 
York, 


and 7 | April Session, 
Tur Nortu Caro.ina GOLD AMALGAMATING Com- { 1880. No. 52. 
pany, a Corporation Organized under the Laws 
of the State of North Carolina, and a Citizen of 
the said State of North Carolina, and Thomas J. 
Cram and Lloyd P. Smith, Citizens of the State of 
Pennsylvania. ¢ 


And now, to wit, November 5, 1880, the court having 

17 granted leave,on motion of counsel the plaintiffs amend their 

bill by withdrawing John W. Hoffman, late trading with 

Philip J. Potter under the firm name of Potter and Hoffman, a citi- 
zen of the State of Pennsylvania, as coplaintiff in the bill. 


And by altering paragraph five of said bill so as to strike out the 
words “The said Potter and Hoffman having obtained judgment 
against it for $1,746.96, and the said William A. Coit,” and chang- 
ing the words “ orators are” into “orator is a,” so as to make the 
whole of paragraph 5 of said bill read: “5. That your orator is a 
judgment creditor of the said corporation defendant, having ob- 
tained judgment for $5,489.82, and on issuing execution and pur- 
suing it to its fullest extent your orator discovered that the said 
corporation was insolvent.” 


And by changing the word “ orators” wherever it occurs in the 
said bill to the word “ orator.” 
Nov. 24, 1880. 
EDWARD F. HOFFMAN, 
For Plaintiff, William A. Coit. 


18 (Endorsed:) U. 8S. cir. court, E. D. of Pa. In equity. 

April sess., 1880. No. 52. Hoffman et al v. North Car. Gold 
Amal. Co. ef al. Amendment to bill. Filed November 27, 1880. 
E. F. Hoffinan, Geo. Biddle. 


19 And afterwards, to wit, on the 5th day of January, A. D. 
: 1881, the defendant, The North Carolina Gold Amalgamating 
Company, by its solicitor, R. C. McMurtrie, Esq., comes into our said 
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court here and files his answer to the bill of complaint of William 
A. Coit, complainant, which, being read, is as follows, to wit: 


In the Circuit Court of the United States, Eastern District of Penn- 
sylvania. In Equity. 


Coit vs. THE NoRTH CAROLINA GOLD AMALGAMATING COMPANY. 


The answer of the North Carolina Gold Amalgamating Company to 
the bill of complaint of William A. Coit. 3 


These defendants, reserving all exceptions, for answer to so much 
of the bill as they are advised it is necessary for them to answer, for 
answer, Say : 


They are advised and insist that the proposed remedy sought by 
the bill is barred by the statute of limitations and lapse of time. 

The transaction under which the stockholders agreed to take stock 
at the organization of the corporation was closed on the thirteenth 

day of February, 1874, by their acceptance of the shares, and 
20 the acceptance of the price by the corporation. The trans- 

action under which the additional shares were taken was 
completely closed on the twenty-second day of May, 1874, and, more- 
over, the said additional shares were actually surrendered and 
accepted by the company, and canceled on the 5th of November, 
1874. 

The bill in this case was filed on April 29th, 1880, and was de- 
murred to and the demurrer allowed with leave to amend, and 
this amendment was made on November 8th and 29th, 1880. 

And these defendants are advised that the cause of action, if any 
ever existed in the corporation against its stockholders for alleged 
subscriptions to the shares, occurred more than six years before the 
time at which the commencement of this suit is to be computed, and 
hence the claim is barred by the statute. 

And these defendants, not waiving this defense, further aver as a 
‘reason why the appointment of a receiver should not be made that 
the whole indebtedness of the company, as well the disputed as the 
undisputed, is $131,737.56. 

That the claims of the creditors pressing this suit amount to no 
more than $6,000. 

That creditors have united in a protest in writing against such 

proceeding who hold claims amounting to $81,839,505. 


Of these there are stockholders holding claims for----- $49,712 00 
Nosi-hioiders Of MOCK 6 ncsk oc cnecwen cncncane oecsones 32,127 OO 


All of the other creditors (holding claims to the amount, of about 
$43,000) reside out of this city, and all but one out of this State, but 
it is believed they would all join in this protest if they knew of the 
application for a receiver. 

And these defendants, further answering, say : 


1. They admit the allegations in the first paragraph of the 
bill. 


PE Se ON eG IDR RM San Pe OR Be MN wee 
" cere. Sige eae | = PS ET Uae eS A <6 '% pases Ot 
RE ee eT sizes en a See eS 7, 


8 WILLIAM A. COIT VS. 


21 2. They admit that there were some persons who had been 
engaged in extracting gold from ore under a patent process 
and which had been very successful, and others who had advanced 
money to these persons in the prosecution of their business, and 
that these two classes determined to organize a corporation and for 
this purpose they applied to the Legislature of North Carolina and 
obtained a charter, to which they refer and pray it may be deemed 
a part of this answer; by this charter the associates were authorized 
to subscribe for the stock and to pay their subscriptions in real and 
personal estate. 
The clause in the charter reads thus: 


“ The subscriptions to the capital stock of said company shall and 
may be paid in installments and in such manner and in such prop- 
erty, real and personal, asa majority of the corporators herein named 
may determine;” and after providing that the stockholders should 
not be liable beyond the assets of the company they were further 
authorized to “ make, alter, repeal, or amend such by-laws or regu- 
lations covering all points of organization and business not herein 
specifically provided for as they may deem necessary and proper ;” 
and your orators were advised by counsel and believed that the plain 
meaning of such a charter was to authorize them to convert into 
capital the property they had then invested in the business and 
issue paid up shares for the same, and in fact they did so; and 
they never did enter into any contract for taking shares which in- 
volved them in a liability to contribute cash, nor yet made it a pos- 
sible contingency that the property already engaged in the business 
might not be purchased by the company at the price of the par of 
the shares. | 

They were authorized to make the capital $100,000 and to 
22 increase it to $2,500,000. The property they held consisted 
of the patent process for extracting gold from the ore, and a 
valuable lease of land for mill sites, and certain costly mills and 
milling machinery, and a contract to supply them with ore from 
certain lands out of which gold ore could be obtained, which ore, as 
a long experience had showed, yielded a large profit when subjected 
to the process which was possessed by the parties. 

It was, therefore, at the meeting when the company was organized, 
agreed that the parties interested in the property should transfer 
the property to the corporation in satisfaction or payment of the 
capital agreed upon, $100,000, and that the shares should be issued 
to these parties in the proportion of their interests in the property 
thus transferred. Under this arrangement these persons became 
stockholders for the following number of shares which were thus 
paid for to this company: 


The U. 8. Gold and Silver Amalgamating Company of 

I ccbics indie caeuli Jeuend unien ekmbewulaias 300 shares. 
NES 4S. DEON io ses bin wisi eitvw ccciniie Cn ee ie 100 “ 
PC MIE iiss ceispee si ccssisiitacanl ius Secon sick mimes weed aceite 100.“ 
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Christopher Bockius___.-...---..----------..----. 25 shares. 
a a a a a a 30. SC 
I Oe Ns oes iy thos Je ac ees yi 
ne oie ea 5) ” 
ks POO io i a ck 20 
BE FN ok i hb ede ee ceed ene 20 “ 
I We I as i sn ik ens a 
Martin Landenberger -.-.---.-----.-------------- 100 “ 
Allen Middleton, Jr...-.-. -----2- 2. ee ios eke 60 
Estate of Joseph B. Mitchell (deceased) ......------- _ 
Wit dB Seite aice cc TREE Crees ume 1,000 shares. 
23 They deny that there was any fraudulent or illegal motive 


or conduct in regard to the valuation of the property agreed 
to be accepted in satisfaction of the shares, and they are advised 
that the charter conferred on the corporators the right to determine 
this valuation, and their discretion is not the subject of revision by 
any one. They also aver that, as the contract upon which the plain- 
tiff’s claim is based was that the subscription should be paid in this 
way, it is not competent, under the pretense of enforcing the right 
of the company to payment of subscriptions, to make a new con- 
tract or to enforce any other mode of performance than was agreed 
upon between the company and the corporators. 

3. After the company was thus organized negotiations were opened 
for the purchase of the land in which were the ore mines, and for 
the ores mined therein which the corporation were working, and it 
was agreed with the person then professing to be the ewner of said 
lands, and believed to be so, that there should be an arrangement made 
for uniting all the interests and converting the land into capital of 
the company, and the basis agreed upon was this: 

The capital should consist of $1,000,000, or 10,000 shares. 

The then present property of the corporation should be taken as 
representing 4,000 shares. 

~The land and all the buildings, mining machinery, and improve- 
ments thereon contributed should ve taken for 2,000 shares, and the 
residue of the shares should be held for sale to procure money to 
carry on and extend the operations of the company. 

The reason for doing this was that it was ascertained that the 
party who had contracted to furnish twenty tons of ore per day as- 
saying at least twenty dollars per ton, and who was believed to own 
the land, could not perform his contract for want of capital to do 

the work of mining and delivering the ore. 
24 The failure of the contractor to furnish the ore as he had 
agreed was the only source of the ultimate ill-success of the 
original scheme. This led to the changes above stated, and the de- 
lays incident thereon compelled cessation of work, and otherwise 
embarrassed the enterprise. 

The new scheme was carried out and the new shares were issued, 
4.000 of which were divided pro rata among the former shareholders 
on the surrender of the old certificates, which was a part of the 
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arrangement on which the scheme was based. The stockholders 
thus received four shares in the corporation as thus organized for 
each share they originally held. : 

4. Some time after this some strangers appeared, who claimed title 
to the land and all its ores and the mining improvements thereon, 
and began litigation therefor. 

This unexpected difficulty, occurring shortly after the death of 
its first president, the late Mr. John Hulme, upon whose long expe- 
rience in the reduction of gold ores in North Carolina, command of 
capital, and knowledge of the immense capabilities of the company’s 
property it greatly relied, finally paralyzed the operations of the 
company, as it required cash capital for its successful working, and 
the sale of shares was impossible with this cloud on the title. 

5 To overcome this difficulty, negotiations were opened for effect- 
ing a settlement of the dispute, and it was agreed by the company 
and the parties holding an adverse interest that the company-should 
purchase that interest and pay for it in shares, and as a preliminary 
that the nominal capital should be retained at $1,000,000, and that 
the holders of stock in the company should each surrender four 
shares and receive one share in place thereof, and in fact they did 

so, thus replacing each original shareholder in the position 
25 he occupied before the increase of the stock, as respects the 

number of shares and the par value, but reducing his rela- 
tive interest in the property of the company far below what it had 
been originally. 

6. It is true that the complainant has obtained judgment and has 
failed to obtain satisfaction upon issuing execution. 

It is untrue that the company has been “ repeatedly ” requested to 
proceed against the stockholders to recover what is alleged to be un- 
paid subscriptions on stock, and it is true that no such proceedings 
have been instituted, and this for several reasons. But it is admit- 
ted that the counsel of the present plaintiff once asked leave to 
bring such suits, but in whose name or for whose benefit has never 
been stated. Permission to bring suit by any one in the name 
of the company against its stockholders could not be granted, be- 
cause: 

I. There never had been any subscription or undertaking to take 
and pay for stock that had not been already completely performed 
by the receipt by the company of the consideration agreed upon as 
the price of such issue. 

II. There has never been any pretense or holding out to the world 
that the capital was composed of or made up in any other way than 
has actually been done. 

III. There has never been an agreement to subscribe and pay cash 
for shares. All contracts for shares have been as authorized by the 
charter to deliver and take property, and this has always been com- 
plied with. 

IV. All the shares in the increased capital which, by the bill, it is 
alleged the corporation ought to require payment for, were surren- 
dered to the corporation at its request, in pursuance of an arrange- 
ment bona fide entered into in the expectation of relieving the cor- 
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= from the disputes as to title, which were believed to 
e the only hindrance to a prosperous business. These shares 
had never been subscribed for or agreed to be paid for. They 
had been agreed to be issued and accepted in lieu of existing shares 
on a new plan of organization by the admission of a new member 
and a contribution of additional property. The officers believed it 
to be impossible to exact a price for stock except what was agreed to 
be paid, after accepting such payment, and especially after the stock 
had, on request of the company, been returned and canceled. 

V. Their opinion on these matters was confirmed by the fact that 
the attorney for the plaintiff had himself brought a suit in the 
courts of Pennsylvania against two of the stockholders, who alone 
have been made parties to this bill, in which the issue joined was, 
whether any debt or pecuniary liability existed by the said stock- 
no to the corporation by reason of the transactions in these 
stocks. 

One of these causes was tried on its merits, and the result was 
that the judge directed a nonsuit, on the ground that there was no 
liability on the part of these shareholcers to pay for any shares 
otherwise than as thev had paid for them. These are the reasons 
er are, by the bill, styled pretenses why suits were not insti- 
tuted. 

VI. Beside this, there was, as regards the present defendants, 
another quite sufficient reason: The company is indebted, in an 
amount beyond the alleged liability, to each of these two defend- 
ants for money lent and services rendered under a contract, and for 
this indebtedness one of the defendants has judgment. 

VII. It.is utterly untrue that the corporation has been prevented 
from suing in order to give the defendant stockholders the benefit 

of the statute of limitations. 
27 In truth, the contracts under which it is alleged a pecu- 

niary liability arose were all entered into after taking the 
advice of the best counsel that could be procured in North Carolina 
that by the law of that State these things could be done without in- 
curring any risk of any further liability than the stockholders 
agreed to incur, and did satisfy by performance. The company was 
thus further strengthened in the belief that they had no claim on 
the stockholders for anything beyond what had been received by 
them. 

VIII. These defendants further say that if it shall appear to the 
eourt that there is a right on their part to demand any payment from 
the said stockholders they are prepared and willing to enforce 
that right, if indemnified by the plaintiff for costs and expenses ; and 
they insist that there are no grounds to warrant the loading them with 
the additional expense as proposed by the bill, inasmuch as all the 
questions that are open between the corporation and the shareholders 
are raised in this suit, and can be litigated by the complainant in the 
name or with all the rights of the corporation, or of a receiver, if such 
were appoinied, at the expense of the complainant. 

IX. These defendants further answer and say that the stockholders 
of the company who accepted the shares into which the increased cap- 
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ital was divided are set forth in Schedule A, with the number of 
the shares thus accepted ; and they further say that they are prepared 
and willing to make discovery of any matters that are deemed mate- 
rial to the controversy, and also to produce any books, papers, or docu- 
ments that may be indicated as material which are in their custody 
or control. 
All which matters and things are true, without this, that any 
other matter, cause, or thing in the said complainant’s bill of com- 
plaint contained material or necessary for this defendant to 
28 make answer unto and not herein hereby well and suffi- 
ciently answered, confessed, traversed, and avoided or denied, 
is true to the knowledge or belief of this defendant, all which mat- 
ters and things this defendant is ready and willing to aver, main- 
tain, and prove as this honorable court shall direct, and humbly 
rays to be hence dismissed with his reasonable costs and charges 
in this behalf most wrongfully sustained. 


SCHEDULE A. 


To fully understand this, it must be observed that not the same 
number of the old original paid-up one thousand shares, issued 13th 
to 17th of February, 1874, were held by all the same persons when 
the new stock was issued of the increased capital ; some considerable 
of the old stock had been sold to persons in the market prior to 
22d of May, 1874, and held by these new persons when the new or 
increased capital stock was issued, four shares to one share surren- 
dered 22d of May, 1874. 


s44 | 822 
a Wg 
Names of holders of old stock who received of the increased 8 “°E & E 
capital stock 10,000 shares, issued 22d of May, 1874. eSE | £353 
fea | @.68 
wis | 525% 
5 A 
i. U.S. Gold and Silver Amalgamating Co., of 
VIE onic ot ou ies istics cian amie eto 145 580 
2. Jos. G. Mitchell, dec. ........___._....__L- 40 160 
3. B. A. Mitchell_-----. SENT  Finte SORES eR PE 25 100 
i Skin eee i i ei 80 320 
D. Batten £4, FORKS... oe neo Le 10 40 
6. Christopher Bockius -----.-.-..--_-.____- 15 | 60 
(mm. ME. Taylor, det... ccc ce ck 90 | SO 
Bi ee Ns iit nionsulcuien dawieaig 40 160 
9. John Hulme, dec. ......2--22-. 2 Le. 30 120 
Carried forward.....--..-_.._.__-- 405 1,620 
29 Brought forward -.---.---...-_-~-. 405 1,620 
10. Lioyd P. Smith .....22.0 200. ci. 50 | 200 
Th. Phos. BH. NOON isis cinnenci cco | 
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on. L ws 

S3% | 7 

Soe | ee 
Names of holders of old stock who received of the increased Bs 5 £ 5 a bs 

capital stock 10,000 shares issued 22d of May, 1874. se é ros 

gez | *.3E 

Pe S28 

) A 

| | 

12. Samuel K. Ashton___-_-_---_---. 2-2 _-- : 25 | 100 
13. Martin Landenberger ----...----------__- 100 | 400 
14. Allen Middleton, Jr-_--... ..-.--.---__.__- 60 240 
15. Estate of Joseph B. Mitchell, dec. ---_.____- 65 260 
RG. POR dh, BUN ois ii oi on ic ne ne on 10 40 
17. Ferdinand Allen -..---~-_--_----. sis sates 25 100 
18. Virginia C. Boggs ------------------_--_- 3 12 
By TONEY OI in in icpmeniniciencnnse 3 12 
20. Carrie Tomi. ons cece oon neue. | 3) 12 
Bh, DOT 2. os COO OR eine weg es ek] 1 4 
22. Mrs. Ann Eliza Hall..-...-.-......_..--- | 47 188 
Bs ITE TR iow wo es ok oes oe nen 20 SU 
24. William F. Mitchell ---.----------.-..__- | 254 ** 1 
De Pi B.C OD hicks eh hice nwknmn neon 10 40 
26. Mary A. I a | 5 60 
Zi. Eamon 1. Docks ........-............... | 5 20 
Se BONED FB. COBB ic oo se i ce ss - | 5 20 
29. Robert C. Simpson....-.-----.----------- 8 32 
Oe Pe CO icine ke annie samme ! 3 12 
a1. Jacon’ D. Mitchell... .... -....- ..0. .-.... | 20 80 
on. BD me: amon & Co ..... cnc. us .| 40 160 
ee ivan a ced ce eee nen | 5 | 20 
34. Mrs. Emma P. Haskins -..---- sl nial | 10 — 40 
30. Emmons T. Mockridge--------------.----- | D | 20 
oo Weeem BD. Saeko. os oes see | 4 16 
1. Henry H. Barton......5................. | 5 | 20 


1,000) 4,000 


38. Amos Howes, who put in the lands, with all | 
the Gold Hill mines therein, mining ma- | | 


chinery and improvements thereon. -___- 0 1,000 
39. William H. Bailey, trustee, holding for se- | 
curity for Howes’ performance of his cove- | | : 
nants to the company-------.---.------ | 0; 1,000 
Q 2,000 
40. Retained in the treasury for sale ---------- | 0} 4,000 


ey eee ne nee eee oe weneee 


30 The figures in the first column express the shares of the 
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original full-paid-up stock—one thousand shares—surrendered for 
the new stock, one for four. 

The figures in the second column express the shares received of 
the new stock of ten thousand shares, four for one of the old surren- 
dered. 

The shares in the second column (with the exception of one hun- 
dred and fifty of the two thousand allotted to Amos Howes) were all, 
under a resolution of stockholders, surrendered November 5th, 1874, 
and canceled, and one share to each holder was issued in leu; this 
upon the proposition for quieting the title and for receiving money 
for paying off the company’s debts, Wc. 

[SEAL. ] T. J. CRAM, 
President N. C. G. A. Co. 


(Endorsed :) 52. April, 1880. C. C. U.S. Eq. Coit vs. North 
Carolina Gold Am. Co. e al. Answer of the N. C. Gold Am/’g Co. 
Filed January 5, 1881. 


ol And afterwards, to wit, on the day and year last aforesaid, 

the defendants, Thomas J. Cram and Lloyd P. Smith, two of 
the defendants, by their solicitor, R. C. McMurtrie, Esq., come into 
our said court here and file their answer to the bill of complaint of 
William A. Coit, which, being read, is as follows, to wit: 


The Joint and Separate Answers of Thomas J. Cram and Lloyd Smith 
to the Bill of Complaint of William A. Cott. 


In the Circuit Court of the United States, Eastern District of 
Pennsylvania. In Equity. 


These defendants, as to so much of the bill as they are advised it 
is necessary for them to answer, say : 

They are advised and insist that the proposed remedy sought by 
the bill is barred by the statute of limitations and lapse of time. 

The transaction under which the stockholders agreed to take stock 
at the organization of the corporation was closed on the thirteenth 
day of February, 1874, by their acceptance of the shares and the 
acceptance of the price by the corporation. The transaction under 
which the additional shares were taken was completely closed on 
the twenty-second day of May, 1874; and, moreover, the said addi- 
tional shares were actually surrendered and accepted by the com- 

pany and canceled on the 5th of November, 1874. 
32 The bill in this case was filed on April 29th, 1880, and was 
demurred to and the demurrer allowed with leave to amend, 

and this amendment was made on November 8th and 29th, 1880. 

And these defendants are advised that the cause of action, if any 
ever existed in the corporation against its stockholders for alleged 
subscriptions to the shares, occurred more than six years before the 
time at which the commencement of the suit is to be computed, and 
hence the claim is barred by the statute. 

And these defendants, not waiving this defense, further auswer- 
ing, say: 

Some time in 1874 a number of persons were already interested in 
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a gold-ore-reduction operation in Virginia and North Carolina, being 
owners of a patented process, known as the “ Crosby process,” fer ex- 
tracting gold from ore, which had proved extremely profitable, and 
they were owners of a mill and had made a contract for the supply 
of the ore at a price which rendered the working extremely profit- 
able. These defendants had been induced to advance large sums to 
the parties concerned to aid in the enterprise, and it was proposed 
to organize a corporation to take the place of the parties concerned 
by capitalizing the assets and liabilities and issuing stock therefor 
in the proportion of the respective interests of the parties. 

These defendants, being creditors for advances to the parties in- 
terested, were so well convinced of the desirableness of the arrange- 
ment that they consented to convert their claims for money lent into 
shares, the property subject to the debts being valued at $100,000. 

This arrangement being agreed upon an application was made to 
the State in which the operations were to be carried on for a special 
charter to enable them to carry out their undertaking and to exempt 

them from personal liability in so doing. 
do The charter was granted January 30th, 1874, and accepted ; 
and, in pursuance of its provisions, the parties organized a 
company upon these terms, viz: ; 

The capital was fixed at $100,000, and consisted of the assets of 
the adventurers in the scheme, the shares paid by the contribution 
thereof being issued to the parties in the proportion of their inter- 
ests, the shares issued to these defendants being to Thomas J. Cram, 
30 shares; Lloyd P. Smith, 20 shares, which were to be and were 
accepted as payment of the debts due them respectively by the com- 
pany of adventurers, and for which they held an agreement to give 
them a proportionate interest in the property of the adventurers 
embarked in the enterprise, valued at $137,000. 

These defendants deny all fraud or illegality in the transaction. 
Thev were advised by counsel and believed the scheme was legal. 
They knew that no fraud was intended, as they paid for the shares 
in the manner stated by extinguishing debts that were believed to 
be well secured. 

After the working of, the reduetion of, and the extraction of the 
gold from the ore began it was ascertained that the contractor for 
delivering ore could not comply with his contract for want of ade- 
quate capital. 

There was no other reason for the want of success. It had been 
ascertained that the ore possessed the requisite richness; that the 
process enabled the company to extract the gold at a very large 

»rofit and to do this on a scale that made the returns a profitable 
aces on the capital. 

To meet this contingency it was proposed that the contractor for 
the ore should abandon his contract and contribute the land, with 
all the mines and mining improvements thereon, as capital. 

That the capital stock should be increased to $1,000,000, a 

34 portion of which should be issued to the owners of the joint 
property, the stockholders surrendering their original shares, 

and that the remainder of the capital stock should be sold for cash. 
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The scheme was carried out as agreed upon. The land and im- 
provement owner received two thousand shares; the old stockhold- 
ers received four thousand shares, each getting four new for one old 
surrendered, and the rest (four thousand) was retained for sale. 

The agent appointed to negotiate the sale becaine sick, and was 
thus prevented for a time from acting; and during this a third 
party appeared and claimed the land, with the mines and improve- 
ments thereon, and brought suit for it. 

Up to that time the business prospects of the company were so 
good that these defendants advanced large sums to it by way of loan, 
amounting to $6,000 and $7,000, or thereabouts, respectively (which 
loans were afterwards increased), and one of them also entered into 
the employ of the company as consulting engineer, and devoted 
much of his time to them, trusting to their capacity to pay. 

The suit for the title to the land put an end to the expected raising 
cash capital to work the mines in the lands by sale of shares. 

Then, to harmonize interests, a new scheme was adopted and car- 
ried out in part. The adverse claimants for the land agreed that if 
the capital should remain fixed at $1,000,000, and the certificates 
outstanding should be surrendered, and new certificates accepted for 
the same number of shares as had been originally issued and paid 
for, they, on their part, would contribute their interest in the land 
and take shares therefor, and also, in exchange for shares at par, 
furnish capital to work the mines and pay all the debts of the com- 

any. 
j The company agreed to this, and these defendants accord- 
oo ingly surrendered the certificates they had received and ac- 

cepted others in their place, T. J. Cram receiving forty shares 


and L. P. Smith receiving fifty shares. Some of these were issued ~ 


in right of shares purchased by these defendants from other share- 
holders. 

But the claimants of the land utterly failed to carry out their 
part of the contract. The consequence was that a large debt secured 
by mortgage on the property, subject to which the company took it, 
became due, and the property was sold under it by the sheriff. 

These defendants deny that they owe any money for the stock 
they have received. 

As to the first issue, they have paid for it as agreed upon. 

As to the second, it was an exchange to meet the views of the 
company and of a new contributor. 

And the increased number of shares received by them of this 
second issue were all in good faith surrendered to the company at 
its request and canceled in the course of an arrangement bona fide 
expected to settle the title and make the business profitable. 

They have never entered into any contracts which, in form and 
substance, have not been complied with, nor have they ever entered 
into any contract not authorized to be so made by law. 

They further say they were sued by the attorney of the plaintiff 
in the present case in the courts of Pennsylvania for this very claim or 
cause of action, and in a cause in which the very same question 
was raised, viz: Were they indebted to the company for the alleged 
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subscriptions, or by reason of having taken this stock? The cause " 
was tried on the merits, and there was no evidence bearing on the 
case not produced, and there were no technical questions raised 
which prevented the cause being tried on the merits. And it was 

then decided that the defendant Cram was not indebted to 
36 the company, because of his acts in agreeing to take and 

taking the stock of the company. The case against the de- 
fendant Smith was identical in fact, and was never pressed for trial 
after this decision. 

They further aver that they are creditors of the corporation. 
There is due T. J. Cram $13,382.81, and he has recovered a judg- 
ment for this sum against the company, and there is due L. P. 
Smith $15,145.46 for money lent and services performed as presi- 
dent. These two defendants are in fact the largest creditors of the 
company. It is true that the company has been requested to permit 
these defendants to be sued for these alleged subscriptions, as stated 
in their answer, and that such consent has not been given, because 
the subscriptions that were made were paid, as it was agreed they 
should be paid, when the subscription was made. And as to the in- 
creased capital, it never was subscribed or agreed to be taken, other- 
wise than in exchange for old shares surrendered as above stated. 

The company therefore declined permitting the proposed spits to 
be instituted, and the result of the suit above referred to proves that 
suits brought in the name of the company could not have succeeded 
if they had been authorized; and the company believed it could 
not honestly sue and attempt to compel parties to pay what they 
had not agreed to pay after the company had received what had 
been agreed to be received for the stock. 

All which matters and things are true, without this, that any 
other matter, cause, or thing in the said complainant’s said bill of 
complainant contained material or necessary for these defendants 
tu make answer unto, and not herein and hereby well and suffi- 
ciently answered, confessed, traversed, and avoided or denied, 

is true to the knowledge or beltef of these defendants, all 
O70 which matters and things these defendants are ready and 
willing to aver and maintain and prove as this honorable court 
shall direct, and humbly pray to be hence dismissed with their 
reasonable costs and charges in this behalf most wrongfully sus- 


tained. 
T. J. CRAM. 
LLOYD P. SMITH. 


Thomas J. Cram and Lloyd P. Smith, being severally and duly 
sworn or affirmed, say that the facts stated in the foregoing answer 
of their own knowledge are true, and those stated upon information 
or belief they believe to be true. 

T. J. CRAM. 


LLOYD P. SMITH. 
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Sworn or affirmed and subscribed before me this 4th day of 
Jan’y, 1881. 
[ SEAL. ] JOHN RODGERS, 
Notary Public. 


(Endorsed :) 52. April, 1881. C.C.U.S. Eq. Coitvs.N.C. Aim’g 
Co. et al. | 


Joint and Separate Answers of T. J. Cram and L. P. Smith. Filed 
January 5, 1881. 


38 And afterwards, to wit, on the 5th day of February, A. D. 

1881, the complainant, by his solicitors, leave of the court 
being first had and obtained, files his amendment to his bill of com- 
plaint, which, being read, is as follows, to wit: 3 


In the Circuit Court of the United States for the Eastern District of 
Pennsylvania. In Equity. 


Between— | 
WitrtaM A. Coit, a Citizen of the State of New ) 
York, 
and 


THe NortH CAroitina GOLD AMALGAMATING Co., 
a Corporation Organized Under the Laws of the ; April Sessions, 
State of ‘North Carolina and a Citizen of said | 1880. No. 52. 
State of North Carolina, and Thomas J. Cram 2 
and Lloyd P. Smith, Citizens of the State of 
Pennsylvania. : 


To the honorable judges of the said court: 


Your orator complains— 


(1.) The North Carolina Gold Amalgamating Company was and 
is a corporation duly organized under an act of the State of North 
Carolina, dated January 30th, A. D. 1874, and the corporators were 
T. J.Cram, B. Arthur Mitchell, Agustine H. Crosby, Joseph G. Mitch- 
ell, Lloyd P. Smith, and their associates. 


(2.) By the charter of the said corporation the minimum capital 
stock is fixed at $100,000, divided into one thousand shares of $100 
each, with power to increase the capital to $2,500,000, or 25,000 

shares of $100 each. The charter further provides: “The 
39 subscription to the capital stock of said company shall and 

may be paid in such instalments and in such manner and 
such property, real or personal, as a majority of the corporators may 
determine.” The corporators previous to obtaining this charter had 
been engaged in mining operations, conducting these transactions as 
an unincorporated association under the same name and title which 
they subsequently assumed as a corporation. Upon the incorpora- 
tion of the company the capital stock of $100,000 was subscribed for 
by estimating the property of the association at the value of $100,000 
and dividing the 1,000 shares representing the same among the 
original members in proportion to their respective interests, the said 
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defendants, Thomas J. Cram and Lloyd P. Smith, receiving respect- - 
ively 30 and 40 shares of the stock thus issued. The corporators 

laced their own valuation upon their own property, which con- 
sisted solely of personal effects, and your orator avers that the val- 
uation of the said personal property was illegally and fraudulently 
made by the said corporators at an amount far above its actual 
value, the said property consisting only of a machine for crushing 
ore, the right to vse a certain patent called the “Crosby process,” 
and the charter of the proposed corporation, and in fact, the articles 
had no market or actual value, and the capital stock issued thereon 
was not full paid or paid to any substantial extent, and the holders 
thereof who and are still liable to the corporation and its creditors 
for unpaid assessments thereon. 


(3.) In the month of May, A. D. 1874, the said corporation in- 
creased its capital stock to $1,000,000, or 10,000 shares. Of this in- 
creased issue 4,000 shares were divided among the holders of the 
original capital stock upon the return and redelivery by them to 
the company of the original certificates, they themselves receiving 
four shares of the capital stock for each and every share returned. 
Certificates of this new issue of the stock were duly issued to the 
holders of the original shares, and on or about the 12th day of May, 
1874, such certificates were duly issued to the defendants, Thomas 
J. Cram and Lloyd P. Smith. No other consideration was ever paid 

by the said defendants, Thomas J. Cram and Lloyd P. Smith, 
40 nor by any other person receiving the said second certificates 

of stock than the delivery up to the company and cancella- 
tion of the original certificates received by them as corporators, and 
your orator avers that the said defendants then and there became 
liable, and still are liable, to pay to the said company the increased 
value of the second shares of stock over the first originally issued. 


(4.) That your orator is a judgment creditor of the said corpora- 
tion defendant, having obtained judgment for $5,489.82, and on issu- 
ing execution and pursuing it to its fullest extent your orator dis- 
covered that the said corporation was insolvent. 


(5.) That your orator has frequently requested the officers of the 
said corporation to institute suit against the said defendants, Thomas 
J. Cram and Lloyd P. Smith, and other stockholders, for the collection 
of the amounts due and unpaid by them to the company upon the 
shares of the capital stock held by them; but the said corporation 
is, and always has been, controlled by the said defendants, T. J. Cram 
and Lloyd P. Smith (the said T. J. Cram being the president thereof, 
and the said Lloyd P. Smith being treasurer and director), and the 
said defendants have heretofore under various pretences refused to 
take any action in the premises or allow the name of the corpora- 
tion to be used for the collection of the debts owing to it, as afore- 
said, in order, your orators believe, to enable the said defendants to 
obtain the bar of the statute of limitations. 


(6.) Your orators aver that they can obtain no adequate relief at 
law in the premises, and show that the names of all other persons 


. Pee nts Be aS 
PE at Daa | re ae igh a 

He shakes Rees faye ie woes Pe Ste 2 Pee eS ee Te ae ee 

eR Ftp oe 8g 2 ie kt aor PRs : * 


20 ra WILLIAM A. COIT VS. 


holding the said shares of stock are unknown to them, and cannot 
be ascertained, except from the books and papers in the possession 
of the said defendants. 


(7.) Your orator further avers that the said corporation is now, and 
always has been, since the time of the transaction between your ora- 
tor and themselves, insolvent. 


May it please your honors to grant to your orator a writ of sub- 
pena to be directed to each of the said defendants, commanding 
them at a certain day and under a certain pain, to be therein lim- 

ited, to be and appear before this honorable court, and then 
41 and there full, true, direct, and perfect answer make to all and 
singular the premises ; and your orator prays specially : 


(1.) That your orator may be at liberty to amend this his bill by 
adding thereto as plaintiffs all other creditors of the said corporation 
defendants who shall from time to time desire to join therein upon 
payment of their proper shares of the costs of these proceedings. 


(2.) That vour orator may be at liberty to amend this his bill by 
adding the names of -such stockholders of the said corporation de- 
fendants as may be likewise indebted to the said corporation for un- 
paid subscriptions and shares to the said capital stock as their names 
may become known to them. 


(3.) That a decree may be made commanding and directing the 
said stockholders defendants to pay to the said company so much of 
the debt due by them as aforesaid as may be sufficient to satisfy the 
just claim of your orator hereinbefore set forth. 


(4.) Discovery. 


(5.) That an order may be made directing the officers of the said 
company defendant to produce before your honorable court for the 
inspection of your orator all books, papers, and documents appur- 
tenant thereto. 


(6.) That a receiver may be appointed to collect and hold the pay- 
ments made to the said company from the said stockholders by order 
of your honorable court, in order that the same may be.applied to - 
the satisfaction of your orator’s claim. 


(7.) Further relief. 


And your orator will ever pray, «ce. 
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42 Amendment to Bill. 


In the Circuit Court of the United States for the Eastern District of 
Pennsylvania. In Equity. 


Between— 


WILLIAM A. Colt, a Citizen of the State of New York, ) 
and 

THE NORTH CAROLINA GOLD AMALGAMATING Com- 
pany, a Corporation Organized Under the Laws of { April Session, 
the State of North Carolina, and a Citizen of the { 1880. No. 52. 
said State of North Carolina, and Thomas J. Cram, 
and Lloyd P. Smith, Citizens of the State of Penn- 
sylvania. : 


And now, February 5th, 1881, on motion of Edward F. Hoffman 
and George Biddle, Esqs., for the plaintiff, by leave of the court 
first had and obtained, and in accordance with prayer 2 of the bill, 
the plaintiff adds the names of the other stockholders of the said 
company as parties defendant to this suit, and makes the following 
amendment to the bill : 


Add after the words Lloyd P. Smith—in the names of the parties 
defendant—U. S. Gold and Silver Amalgamating Company of Vir- 
ginia, A.G. Elliott and Joseph B. Mitchell, executors of Joseph 
43 G. Mitchell, deceased; B. A. Mitchell, A. B. Crosby, Barton 
H. Jenks, Christopher Bockius, executors of Mrs. M. E. Tay- 
lor, deceased ;; F. M. Lewis, executor of John Hulme, deceased ; 
Thomas F. Neilson, Samuel K. Ashton, Martin Landenberger, Allen 
Middleton, Jr., Ann Mitchell, executrix of Joseph B. Mitchell, de- 
ceased ; John Jay Smith, Ferdinand Allen, Virginia C. Boggs, Emily 
Boggs, Carrie Boggs, Caroline Boggs, and Virginia Boggs, executors 
of Mrs. Thomas J. Cram, dec’d; Mrs. Ann Eliza Hall, John R. Hall, 
William F. Mitchell, Elizabeth A. Porter, administratrix of A. F. 
Porter, deceased; Mary A. Neilson, Emma L. Bockius, James F. 
Calkins, Robert C. Simpson, M. H. Cobb, Jacob D. Mitchell, B. K. 
Jamison & Co., H. Fish & Co., Mrs. Emma P. Haskins, Emmons T. 
Mockbridge, William D. Buck, Henry H. Barton, Amos Howes, 
William H. Bailey, citizens of the State of Pennsylvania. 


(Endorsed :) No. 52. April sessions, 1880. Circuit court U.S. 
In equity. William A. Coit, a citizen of New York, vs. The North 
Carolina Gold Amalgamating Company, a citizen of the State of 
North Carolina, and Thomas J. Cram, Lloyd P. Smith, U.S. Gold 
and Silver Mining Company of Virginia, A. G. Elliott and Joseph 
B. Mitchell, executors of Joseph G. Mitchell, deceased ; B, A. Mitch- 
ell, A. B. Crosby, Barton H. Jenks, Christoper Bockius, executors of 
Mrs. M. E. Taylor, deceased; F. M. Lewis, executor of John Hulme, 
deceased ; Thomas F. Neilson, Samuel K. Ashton, Martin Landen- 
berger, Allen Middleton, Jr., Ann Mitchell, executrix of Joseph B. 
Mitchell, deceased ; John Jay Smith, Ferdinand Allen, Virginia C. 
Boggs, Emily Boggs, Carrie Boggs, Caroline Boggs, and Virginia 
Boggs, executors of Mrs. Thomas J. Cram, deceased; Mrs. Ann Eliza 
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Hall, John R. Hall, William F. Mitchell, Elizabeth A. Porter, ad- 
ministratrix of A. F. Porter, dec’d; Mary A. Neilson, Emma L. 
Bockius, James F. Calkins, Robert C. Simpson, M. H. Cobb, Jacob 
D. Mitchell, B: K. Jamison & Co., H. Fish & Co., Mrs. Emma P. Has- 
kins, Emmons T. Mockbridge, William D. Buck, Henry H. Barton, 
Amos Howes, William H. Bailey, citizens of the State of Pennsvl- 
vania. Amendment to bill. Edward F. Hoffman, George Biddle, 
for plaintiffs. Filed February 5,1881. 


44 And afterwards, to wit, on the 30th day of April, A. D. 

1881, the defendant, Henry H. Barton, by his solicitor, George 
Junkin, Esq., comes into our said court here and files his answer, 
which, being read, is as follows, to wit: 


In the Circuit Court of the United States for the Eastern District of 
Pennsylvania. In Equity. 


WiLuiaAM A. Coit ) 
v8. _ April Sess., 


“Trt NoRTH CAROLINA GOLD AMALGAMATING Com- { 1880. No. 52. 
PANY” et al. 


The answer of Henry H. Barton, one of the defendants to the bill 
as amended filed in this case. 


To so much of the said bill as he is advised that it is necessary 
for him to answer he says: 


I. Some time early in 1874 Christian Bockius asked defendant to 
loan him some money, offering as collateral security some shares of 
stock of the said corporation defendant. Defendant did not 
45 make the loan, but upon the representation of said Bockius 
as to the value of said stock he bought the same from him 
for six hundred dollars, which sum he paid, and received a certifi- 
cate for five shares of the stock of said corporation defendant. De- 
fendant never subscribed for said stock in any way, but bought the 
same as full paid-up stock, and had nothing to do with the said 
company prior to the said purchase, and had no knowledge in re- 
gard to its organization or the mode in which said stock was paid for. 
In May, 1874, under a plan for reorganization of said company, 
he surrendered said certificate for said five shares and received cer- 
tificate for twenty shares of said stock. In November, 1874, ‘this 
plan for reorganization was reconsidered and cancelled, and defend- 
ant surrendered the said certificate for twenty shares, and the same 
were, about November 9th, 1874, cancelled. Defendant was entitled 
to get a certificate for his said original five shares, but he never did 
get the same, and he is now the owner of only the said five original 
shares, for which he paid six hundred doliars, and for which he has 
not even a certificate. 
46 IT. Defendant is advised and insists that the proposed rem- 
edy sought by the plaintiff’s bill is barred by the statute of 
limitations and by the lapse of time, he having purchased his said 
shares, as hereinbefore mentioned, without any notice for full value, 
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and this bill not having [been] filed against him until third of 
March, 1881], and the new allotment of shares having been made on 
May 22nd, 1874, which were subsequently surrendered and can- 
celled about November 9th, 1874, so that the said cause of action, if 
any existed, no longer survives, but is barred by the lapse of more 
than six years, and is extinguished by this lapse of time and by the 
neglect and laches of the plaintiff. 

III. The defendant, upon information, suggests and avers that the 
plaintiff did not become a creditor of said company (if ever he was 
such, and of which defendant has no personal knowledge, and de- 
mands that he may be required to make due proof) after the date 
of the said new allotment of shares on May 22nd, 1874, but before 

that date, and that no credit therefor was given by the 
47 plaintiff to the corporation defendant on the faith of the said 
alleged subsequent new issue of shares, his debt having been 
contracted prior thereto, and the original shares being full- paid fer 
by this defendant to the holder thereof at the time of said purchase 
as aforesaid, and this defendant never having been a subscriber to 
said stock, but merely a purchaser thereof from a holder by whom 
they had been fully paid up, defendant, upon information, suggests 
that the debt claimed by the plaintiff as due him by the corporation 
defendant has or is for instalments on a third mortgage held by 
him at the date of the original purchase by the said company of its 
real estate upon the same, and which the said company assumed to 
pay as part of the purchase-money on consideration jor said pur- 
chaser, and that plaintiff foreclosed said mortgage, and that the said 
property so mortgaged was purchased by one Holmes, of Salisbury, 
North Carolina, in 1875, under said foreclosure proceedings, and 
that he still holds the same. 
48 IV. This defendant denies all fraud or illegality whatever 
in his purchase and dealings with the said shares and said 
company, and as to the facts and reasons concerning the increase of 
the capital stock and the surrender of the said shares under the 
resolution of the company of May 22nd, 1874, and the subsequent 
surrender of the new shares under the resolution of November oth, 
1874, he desires, without repetition, to adopt as his own and as cor- 
rect, so far as he knows and has been informed, the answers in 
reference thereto of the corporation defendant, T. J. Cram and 
Lloyd P. Smith, heretofore filed in this cause, and the facts therein 
set forth. 

V. This defendant denies that he ever subscribed for or agreed to 
pay for the additional shares issued to him about May 22, 1874, and 
which shares were surrendered to and cancelled by the company on 
November 9, 1874, which shares were issued pursuant to a new plan 
of organization as substitutinary of the original shares in the names 

and for the purposes set forth in the answer of said corpora- 
49 tion defendant filed in this cause heretofore, and said shares 
were in no sense issued to be sold to or paid for by new sub- 
scribers, nor were any in fact so sold; and the effect of said cancel- 
lation of suid stock was simply to place the original shares in the 
same position in which they were before the said intended increase 
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of stock as to the number of shares and the par value, while their 
relative value was not reduced below their original value, and no 
prejudice resulted to the company or its creditors. 

VI. This defendant again insists that the plaintiff is barred by 
his laches and acquiescence for over six years and by not filing his 
present amended bill against defendant, and especially, in view of 
the facts which defendant, upon information, avers to be true, that 
during all of said time the plaintiff well knew of the said attempted 
increase of the shares of stock and of the subsequent surrender and 
cancellation of the same, and he then had, if a prior or existing 
creditor, as complete a right of action as he now has, and he ought 

then to have commenced his suit when all the parties and 
o0 witnesses were alive and accessible instead of delaying his 

claim and suit unreasonably to the present time without 
good reason or excuse, to the prejudice of the defendant; and de- 
fendant submits that the plaintiff as an alleged creditor, with full 
notice, has thus recognized all the said arrangements and acquiesced 
in the same, and 1s estopped thereby. 

VII. Defendant further shows to the court and avers that the 
charter of the company defendant authorizes._payment for stock to 
be made in personal property, and that as to creditors prior to said 
attempted increasé of stock in May, 1874, in which class, if at all, 
the plaintiff is, the said company was competent and legally au- 
thorized to agree that the said new issue of stock should be full paid 
by the surrender of the old shares to it in lieu of the new ones so 
issued, which in reality only represented and were substitutes for 

the said old original shares. 
51 All which matters and thing are true, without this, that 

there is any other matter, cause, or thing in the plaintiff’s bill 
of complaint contained material or necessary for this defendant to 
make answer unto, and not herein and hereby well and sufficiently 
answered, confessed, traversed, and avoided or denied, is true to the 
knowledge or belief of this defendant ; all which matters and things 
this defendant is ready and willing to aver and maintain and prove 
as this honorable court shall direct, and he hereby prays to be 
hence dismissed, with his reasonable costs and charges in this behalf 


most wrongfully sustained. 
HENRY H. BARTON. 
GEO. JUNKIN, 
Solicitor for Henry EH. Barton. 


52 Henry H. Barton, being duly sworn, says that the facts set 
forth in his foregoing answer stated upon his own knowledge 
are true, and those stated upon information he believes to be true. 


HENRY H. BARTON. 


Sworn and subscribed before me this 30th day of April, A. D. 
188]. 
[SEAT. ] CHARLES IRVIN JUNKIN, 
Notary Public. 


(Endorsed :) 52. April sess., 1880. U.S.C.C. In equity. Wil 


mea 
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liam A. Coit vs. “The North Carolina Gold Amalgamating, Com- 
pany” eal. Answer of Henry H. Barton. Filed April 30, 1881. 
Junkin, att’y for H. H. Barton. 


ay) And on the day and year last aforesaid the defendants, Vir- 

ginia C. Boggs, Emily Boggs, and Carrie Boggs, as executrices 
of Mary Cram, by their solicitor, Pierce Archer, Esq., file their joint 
and separate answers to the bill of complaint of William A. Coit in 
the words following, to wit: 


In the Circuit Court of the United States for the Eastern District of 
Pennsylvania. In Equity. 


The joint and separate answers of Virginia C. Boggs, Emily Boggs, 
and Carrie Boggs, and also of the said V. C. Boggs and Carrie 
Boggs, as executrices of the will of Mary Cram, deceased, to the 
bill of complaint of Wm. A. Coit. 


These defendants, as to so much of the bill as they are advised it 
is necessary for them to answer, say : 

1. They are advised and insist that the proposed remedy sought 
by the plaintiff’s bill is barred by the statute of limitations and by 
lapse of ‘time before the bringing of said suit against them on the 
11th of March, 1881, they having purchased their original shares in 
open market, and fully paid for the same on or about the 17th of 
February, 1874, and the new allotment of shares being made en 22d 
of May, 1874, which were subsequently surrendered and cancelled on 
November 6th, 1874, so that the said cause of action, if any ever ex- 
isted, no longer survives said lapse of over six years since the close 
of said transaction. 

2. The defendants further suggest and aver that the said plaintiff 

did not become a creditor of the said company after the date 
54 of the new allotment of shares on May 22d, 1874, but before 

that date, to wit, in May, 1874, and that no credit was there- 
fore given by plaintiff to the company on the faith of the said alleged 
subsequent new issue of shares, his debt having been contracted prior 
thereto, and the original shares being fully paid for by these defendants 
to the owners and vendors of the same, these defendants never having 
been subscribers to said stock, but merely purchasers thereof from 
the holders of said stock, to whom they fully paid therefor. More- 
over, the debt due plaintiff was for instalments due on a third mort- 
gage, held by him at the date of the original purchase, on the com- 
pany’s property, which the company assumed. Said plaintiff fore- 
closed said mortgage, and the said property and mortgage were pur- 
chased by one Holmes, of Salisbury, N. C., in 1875, who still holds 
the same, as defendants believe. 

3. The number of original shares purchased and paid for by de- 
fendants was as follows: 
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These defendants deny all fraud or illegality in the transaction, and 
as executrices of the said Mary Cram, deceased, they answer on in- 
formation and belief as to facts concerning said decedent’s purchase. 
The said defendants ceased to be owners or holders of said shares of 
stock on December 2d, 1876, when they disposed of the same. 

4. As to the facts and reasons concerning the increase of the capital 
stock and the surrender of the said shares on June 3d, 1874, and the 
issuing therefor of forty shares of the increased stock, and the sub- 
sequent surrender on November dth, 1874, of the new issue, and the 
return to them of their original ten shares, these defendants desire 
without repetition to adopt as their own and as true, so far as they 

know, the answers in reference thereto of the said corporation 
Dd defendants, the said T. J. Cram, and L. P. Smith, heretofore 
filed in this cause, and-the facts therein set forth. 

5. These defendants denv that they ever subscribed or agreed to 
pay for the said additional shares issued to them on May 22d, 1874, 
and which shares were surrendered to the company and cancelled 
on November Sth, 1874. Those additional shares had been issued 
pursuant to a new plan of organization, as substitutionary of the 
original shares, in the manner and for the purposes set forth in the 
answer filed by the said company defendants, and said shares were 
in no sense issued to be sold by the company to new subscribers, nor 
were any, in fact,so sold. The effect of said cancellation of said new 
issue of stock was to place the original shares in the position they 
occupied before said intended increase of stock as to number of 
shares and par value, while their relative value is reduced below 
their original interest, and no prejudice resulted to the company or 
its creditors. : 

6. These defendants insist further that the said plaintiff is barred 
by his laches and acquiescence for over six years past, and by not 
sooner filing his present amended bill against them, the said alleged 
non-paying stockholders of the increased capital ; thut during all of 
said time the plaintiff had ample knowledge of said attempted in- 
crease and the subsequent surrender and cancellation of said stock, 
and had then, as a prior and existing creditor, as complete a right 
of action as he now has, and should then, if ever, begun said suit, 
when all the parties and witnesses were alive and accessible, instead 
of delaying said claim unreasonably to this time without reason or 
excuse, to the prejudice of defendants, and they therefore submit 
that he, as a creditor with notice, has thus recognized and ratified 

the same, and is estopped. 

7. That the charter of said campany authorizes payment for stock 
to be made in personal property, and that as to creditors prior to 

said increase, of which plaintiff is one, defendants are advised 
56 that it was competent for the company to agree that the new 

issue of stock should be full paid by the surrender to it of the 
ten old shares then held by defendants, in lieu of the forty new 
shares to be issued, which only represented the same or less value 
than the original shares. ; 

All which matters and things are true, without this, that any 
other matter, cause, or thing in the said complainant’s said bill of 
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complaint contained material or necessary for these: defendants to 
make answer unto, and not herein and hereby well and sufficiently 
answered, confessed, traversed, and avoided or denied, is true to the 
knowledge or belief of these defendants; all which matters and 
things these defendants are ready and willing to aver and maintain 
and prove as this honorable court shall direct, and humbly pray to 
be hence dismissed, with their reasonable costs and charges in this 


behalf most wrongfully sustained. 
VIRGINIA C. BOGGS, 


CARRIE BOGGS, | 
For Themselves and as Executrices of Mary Oram, Dee’d. 
EMILY BOGGS. 


UnitTep STATES OF AMERICA, 
Eastern District of Pennsylvania, 


Virginia C. Boggs, Emily Boggs, and Carrie Boggs, in their own 
right, and the said V. C. Boggs and Carrie Boggs as executrices of 
the will of Mary Cram, deceased, being ennai duly sworn or 
affirmed, say that the facts stated in the foregoing answer of their 
own knowledge are true, and those stated upon information or be- — 


lief they believe to be true. 3 
VIRGINIA C. BOGGS. 
EMILY BOGGS. 
CARRIE BOGGS. 


Sworn or affirmed and subscribed to before me this 30th day of 
April, 1881. 


[L. s.] JOS. I. FARLEY, 
Notary Public. 
57 (Endorsed :) 52. April sess., 1880. U.S.C.C. In equity. 


Coit vs. N. C. Gold Co. et al. Answers of Virginia C. Boggs, 
Emily Boggs, and Carrie Boggs, and also Mary Cram's executrices. 
Pierce Archer, solicitor for above def’ts. Filed April 30, 1881. 


58&59  Andontheday and year lastaforesaid the defendant, John 
| Jay Smith, by his solicitor, Pierce Archer, Esq., comes into 

our said court here and files his answer to the bill of complaint of 
William A. Coit in the words following, to wit: 


In the Circuit Court of the United States for the Eastern District of 
Pennsylvania. In Equity. 


The answer of John Jay Smith to the bill of complaint of Wm. A. 
Coit. 
This defendant, as to so much of the bill as he is advised it is 
necessary for him to answer, says: ; 
1. That he is advised and insists that the proposed remedy sought 


by the plaintiff’s bill is barred by the statute of limitations and by 
lapse of time before the bringing of said suit against him on the 11t 
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of March, 1881, he having purchased his original shares in open 
market, and fully paid for the same on or about the 17th of Febru- 
ary, 1874, and the new allotment of shares being made on 22d of 
May, 1874, which were subsequently surrendered and cancelled on 
November 6th, 1874, so that the said cause of action, 1f any ever ex- 
isted, no longer survives said lapse of over six years since the close 
of said transaction. 


2. The defendant further suggests and avers that the said plain- 
tiff did not become a creditor of the said company after the 
60 date of the new allotment of shares, on May 22d, 1874, but be- 
fore that date, to wit, in May, 1874, and that no credit was 
therefore given by plaintiff to the company on the faith of the said 
alleged subsequent new issue of shares, his debt having been con- 
tracted prior thereto, and the original shares being fully paid for by 
this defendant to the owners and-vendors of the same, this defend- 
ant never having been a subscriber to said stock, but merely pur- 
chaser thereof from the holders of said stock, to whom he fully paid 
therefor. Moreover, the debt due plaintiff was for instalments due 
on a third mortgage, held by him at the date of the original pur- 
chase, on the company’s property, which the company assumed. 
Said plaintiff-foreclosed said mortgage, and the said property and 
mortgage were purchased by one Holmes, of Salisbury, N. C., in 
1875, who still holds the same, as defendant believes. 


3. The number of original shares purchased and paid for by de- 
fendant was ten (10) shares. | 


4, As to the facts and reasons concerning the increase of the capi- 
tal stock and the surrender of the said ten (10) shares on June 3d, 
1874, and the issuing therefor of forty shares of the increased stock, 
and the subsequent surrender on November Sth, 1874, of the new 
issue, and the return to him of his original ten shares, this defenac- 
ant desires, without repetition, to adopt as his own and as true, so 
far as he knows, the answers in reference thereto of the said corpora- 
tion defendants, the said Cram and Smith, heretofore filed in this 
case, and the facts therein set forth. 


5. This defendant denies that he ever subscribed or agreed to pay 
for the said additional shares issued to him on May 22d, 1874, and 
which shares were surrendered to the company and cancelled on 
November oth, 1874. Those additional shares had been issued pur- 
suant to a new plan of organization, as substitutionary of the origi- 

nal shares, in the manner and for the purposes set forth in the 
61 answer filed by the said company defendants, and said shares 

were, In no sense, issued to be sold by the company to new 
subscribers, nor were any, in fact, sosold. The effect of said cancella- 
tion of said new issue of stock was to place the original shares in the 
position they occupied before said intended increase of stock as to 
number of shares and par value, while their relative value is re- 
duced below their original interest and no prejudice resulted to the 
company or its creditors. 
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6. This defendant insists further: that the said plaintiff is barred 
by his laches and acquiescence for over six years past and by not 
sooner filing his present amended bill against them, the said alleged 
non-paying stockholders of the increased capital ; that during all of 
said time the plaintiff had ample knowledge of said attempted in- 
crease and the subsequent surrender and cancellation of said stock, 
and had then, as a prior and existing creditor, as complete a right 
of action as he now has, and should then, if ever, begun said suit, 
when all the parties and witnesses were alive and accessible, instead 
of delaying said cluim unreasonably to this time without reason or 
excuse, to the prejudice of defendant, and he therefore submits that 
he, as a creditor with notice, has thus recognized and ratified the 
same and is estopped. 


7. That the charter of said company authorizes payment for stock 
to be made in personal property, and that as to creditors prior to said 
increase, of which plaintiff 1s one, defendant is advised that it was 
competent for the company to agree that the new issue of stock 
should be full paid by the surrender to it of the ten old shares then 
held by defendant in lieu of the forty new shares to be issued, which 
only represented the same or less value than the original shares. 


All which matters and things are true without this, that any other 

matter, cause, or thing in the said complainants said bill of com- 

plaint contained material or necessary for this defendant to 

62 make answer unto, and not herein and;hereby well and sufti- 

ciently answered, confessed, traversed, and avoided or denied, 

is true to the knowledge or belief of this defendant; all which mat- 

ters and things this defendant is ready and willing to aver and main- 

tain and prove as this honorable court shall direct, and humbly 

prays to be hence dismissed with his reasonable costs and charges 
in this behalf most wrongfully sustained. 

JOHN JAY SMITH. 


UNITED STATES OF AMERICA, aa 
Eastern District of Pennsylvania, § ~~ * 


John Jay Smith, being duly sworn or affirmed, says that the facts 
stated in the foregoing answer of his own knowledge are true, and 


those stated upon information or belief he believes to be true. 
JOHN JAY SMITH. 


Sworn or affirmed and subscribed to before me this 29th day of 
April, 1881. : 
[L. s.] CHARLES H. WEISS, 
Notary Public. 


(Endorsed :) 52. April sess., 1880. U.S.C.C. In equity. Coit 
vs. N. C.Gold Co. Answer of John Jay Smith. Filed April 30, 
1881. Pierce Archer, solicitor for above def't. 


63 And afterwards the defendants, A. G. Elliot, Jacob D. 
Mitchell, Thomas H. Neilson, Mary A. Neilson, Allen Mid- 
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dleton, and Ferdinand Allen, come into our said court here and file 
their joint and several answers in the words following, to wit: 


In the Circuit Court of the United States, Eastern District of 
Pennsylvania. In Equity. 
Between— 


WicuraM A. Cort,a Citizen of the State of New ) 
York, Plaintiff, 

and { April Sessions, 

THE NortH Caronina GotpD AMALGAMATING { 1881. No. 52. 

Company and Thomas J. Cram and Others, 

Defendants. ] 


The joint and several answers of A.G. Elliot and Joseph B. Mitchell, 
executors of Joseph G. Mitchell, deceased ; Thomas H. Neilson, 
Allen Middleton, junior, Ferdinand Allen, John R. Hall, Mary 
A. Neilson, and Jacob D. Mitchell to the bill of complaint of 
William A. Coit. 


These defendants, as to so much of the bill as they are advised it 
is necessary for them to answer, say : : 


They are advised and insist that the proposed remedy sought by 
the bill is barred by the statute of limitation and lapse of time. 
64 The transaction under which the stockholders agreed to 
take stock at the organization of the corporation was closed 
on the thirteenth day of February, 1874, by their acceptance of the 
shares and the acceptance of the price by the corporation. The 
transaction under which the additional shares were taken was com- 
pletely closed on the twenty-second day of May, 1874; and, more- 
over, the said additional shares were actually surrendered and 
accepted by the company and canceled on the fifth of November, 
1874. 

The amendment to said bill by which the above defendants were 
made parties was made January 24th, 1881, as appears by the bill, 
but by the records in the case was made February fifth, 1881, and 
subpoena on said amendment issued March third, 1881. 

And these defendants are advised that the cause of action, if any 
ever existed in the corporation against its stockholders for alleged 
subscriptions to the shares, occurred more than six years before the 
time at which the commencement of the suit is to be computed, 
and hence the claim is barred bv the statute. 

_ And these defendants, not waiving this defence, further answer- 
ing, say: 

Some time in 1874 a number of persons were already interested 
in a gold-ore-reduction operation in Virginia and North Carolina, 
being owners of a patented process known as the “Crosby process ” 
for extracting gold from ore, which had proved extremely profit- 
able; and they were owners of a mill and had made a contract for 
the supply of the ore at a price which rendered the working ex- 
tremely profitable. Some of these defendants, to wit, Thomas H. 
Neilson, Joseph G. Mitchell, deceased, and Allen Middleton, junior, 
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had been induced to advance large sums to the parties concerned to 
aid in the enterprise, and it was proposed to organize a corporation 

to take the place of the parties concerned by capitalizing the 
65 assets and liabilities and issuing stock therefor in the propor- 

tion of the respective interests of the parties. 

Some of these defendants, to wit, Thomas H. Neilson, Joseph G. 
Mitchell, deceased, and Allen Middleton, junior, being creditors for 
advances to the parties interested, were so well convinced of the 
desirableness of the arrangement that they consented to convert 
their claims for money lent into shares, the property subject to the 
debts being valued at $100,000. 

This arrangement being agreed upon, an application was made to 
the State in which the operations were to be carried on for a special 
charter to enable them to carry out their undertaking and to exempt 
them from personal liability in so doing. 

The charter was granted January thirtieth, 1874, and accepted, 
and in pursuance of its provisions the parties organized a company 
upon these terms, viz: 

The capital was fixed at $100,000 and consisted of the assets of 
the adventurers in the scheme, the shares paid by the contribution 
thereof being issued to the parties in the proportion of their inter- 
ests, the shares issued to some of these defendants being to Thomas 
H. Neilson, twenty shares; Allen Middleton, Junior, sixty shares, 
and to Joseph G. Mitchell, one hundred shares, which were to be, 
and were, accepted as payment of the debts due them respectively 
by the company of adventurers, and for which they held an agree- 
ment to give them a proportionate interest in the property of the 
adventurers embarked in the enterprise valued at $137,000. 

The said defendants, Neilson, Mitchell, and Middleton, deny all 


_ fraud or illegality in the transaction. They were advised .by coun- 


sel, and believed, the scheme was legal. They knew that no fraud 
was intended, as they paid for the shares in the manner stated by 
extinguishing debts that were believed to be well secured. 

The defendants, Jacob D. Mitche!], Ferdinand Allen, and John 

R. Hall, subsequent to the issuing of the original one 
66 - thousand shares in February, 1874, bought in the market 

the following shares, viz: Jacob D. Mitchell and John R. 
Hall, each twenty shares; Ferdinand Allen, twenty-five shares, and 
Mary A. Neilson, fifteen shares, respectively, receiving the co- 
defendants’ certificates for the same. | 

After the working of, the reduction of, and the extraction of the 
gold from the ore began it was ascertained that the contractor for 
delivering ore could not comply with his contract for want of ade- 
quate capital. 

There was no other reason for the want of success. It lad been 
ascertained that the ore possessed the requisite richness; that the 
process enabled the company to extract the gold at a very large 
profit, and to do this on a scale that made the returns a profitable 
business on the capital. 

To meet this contingency it was proposed that the contractor for 
the ore should abandon his contract and contribute the land, with 
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all the mines and mining improvements thereon, as capital; that 
the capital stock should be increased to $1,000,000, a portion of 
which should be issued to the owners of the joint property, the stock- 
holders surrendering their original shares, and that the remainder 
of the capital stock should be sold for cash. 

The scheme was carried out as agreed upon. The land and im- 
provement owner received two thousand shares. The old stock- 
holders received four thousand shares, each getting four new for 
one old surrendered, and the rest (four thousand) was retained for 
sale. 

The agent appointed to negotiate the sale became sick, and was 
thus prevented for a time from acting, and during this a third party 
appeared and claimed the land, with the mines and improvements 
thereon, and brought suit for it. | 

Up to that time the business prospects of the company were so 
good that some of these defendants, to wit, Jos. G. Mitchell, Allen 
Middleton, and Thomas H. Neilson, advanced large sums to it by 

way of loan, and three of them, to wit, Jos. G. Mitchell, Jacob 
67 D. Mitchell, and Thomas H. Neilson, also entered into the 

employ of the company and devoted much of their time to 
them, trusting to their capacity to pay. , 

The suit for the title to the land put an end to the expected rais- 
ing cash capital to work the mines in the lands by sale of shares. 

Then, to harmonize interests, a new scheme was adopted and car- 
ried out in part. The adverse claimants for the land agreed that if 
the capital should remain fixed at $1,000,000, and the certificates 
outstanding should be surrendered and new certificates accepted for 
the same number of shares as had been originally issued and paid 
for, they on their part would contribute their interest in the land 
and take shares therefor, and also, in exchange for shares at par, 
furnish capital to work the mines and pay all the debts of the com- 

any. 

. The company agreed to this, and these defendants accordingly 
surrendered the certificates they had received and accepted others 
in their place, as follows: Jos. G. Mitchell received forty shares (he 
had sold sixty shares of his stock before the capital was increased ; 
hence, received of the increased stock only one hundred and sixty 
shares); Allen Middleton, Jr., received sixty shares; Thomas H. 
Neilson; John R. Hall, and Jacob D. Mitchell received twenty shares 
each; Ferdinand Allen, twenty-five shares, and Mary <A. Neilson 
seventeen and a half shares (Mary A. Neilson bought ten shares 
after the capital was increased). The above defendants still hold 
the said shares, with the exception of John R. Hall, who disposed of 
his stock in January, 1875, and now has no interest in the said 
company. 

But the claimants of the land utterly failed to carry out their part 
of the contract. The consequence was that a large debt secured by 
mortgage on the property, subject to which the company took it, 
became due, and the property was sold under it by the sheriff. 

These defendants deny that they owe any money for the stock 
they have received. 
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68 As to the first issue, they have paid for it as agreed upon. 
As to the second, it was an exchange to meet the views of 
the company and of a new contributor. | 

And the increased number of shares received by them of this sec- 
ond issue were all in good faith surrendered to the company at its 
request and cancelled in the course of an arrangement bona fide ex- 
pected to settle the title and make the business profitable. 

They have never entered into any contracts which in form and 
substance have not been complied with, nor have they ever entered 
in any contract not authorized to be so made by law. 

They further say that some of them, to wit, Joseph G. Mitchell 
and Jacob D. Mitchell, were arrested, together with Cram and Smith, 
defendants, at the instance of E. F. Hoffman, attorney for plaintiff, 
on a criminal charge growing out of transactions of codefendant 
with Potter and Hoffman, former plaintiffs, and were discharged 
on habeas corpus by his honor Judge Ludlow; that said Hoftt- 
man, attorney, subsequently sued said Cram and Smith, de- 
fendants in the present case, in the courts of Pennsylvania for 
this very cause of action, and in a cause in which the very same 
question was raised, viz: Were they indebted to the company for 
the alleged subscriptions or by reason of having.taken this stock ? 
The cause was tried on the merits and there was no evidence bear- 
ing on the case not produced, and there were no technical questions 
raised which prevented the cause being tried on the merits. And 
it was then decided that the defendant Cram was not indebted to 
the company because of his acts in agreeing to take and taking the 
stock of the company. The case against the defendant Smith was 
identical in fact, and was never pressed for trial after this decision. 

They further aver that some of them are creditors, Joseph G. 
Mitchell, Allen Middleton, Jr., Thomas H. Neilson, J. D. Mitchell, 

and Wm. D. Buck, of the corporation, to wit: There is due 
69 Wm. D. Buck $94.76, and to Allen Middleton, Jr., $1,138.90, 

and there is due Joseph G. Mitchell $9,108.14, Jacob D. 
Mitchell $922.74, and to Thomas H. Neilson $3,480.14, respectively, . 
for money lent and services rendered to said company x servant 
It is true that the company has been requested to permit these de- 
fendants to be sued for these alleged subscriptions, as stated in their 
answer, and that such consent has not been given, because the sub- 
scriptions that were made were paid as it was agreed they should be 
paid when the subscription was made. And as to the increased 
capital, it never was subscribed or agreed to be taken otherwise than 
in exchange for old shares surrendered as above stated. 

The company therefore declined permitting the proposed suits to 


_ be instituted, and the result of the suit above referred to proves that 


suits brought in the name of the company could not have succeeded 
if they had been authorized; and the company believed it could 
not honestly sue and attempt to compel parties to pay what they 
had not agreed to pay after the company had received what had 
been agreed to be received for the stock. 

Respondent, Jacob D. Mitchell, says that Joseph B. Mitchell, de- 
ceased, was his father, and that he is unacquainted with Ann 

I—IG 
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Mitchell, sued as executrix of Joseph B. Mitchell, deceased, and that 
there is no such person executrix of his father’s estate. 

These defendants further say that neither they nor the company 
defendant are equitably indebted to the plaintiff in any amount 
whatever, for the following reasons: 

The plaintiffs’ claim, to wit, $5,489.82, is the principal interest and 
costs on two drafts, one for $3,000, dated August 15th, 1874, drawn 
by plaintiff to his own order and accepted by the company defend- 
ant, and the other for $1,000, dated June first, 1874, and drawn by 
one Amos Howes in favor of plaintiff and accepted by company 
defendant. The said Amos Howes claimed to be the owner of the 
gold mine at Gold Hill, North Carolina, on which the company 

defendant had erected its mill, upon a lease from said 
70 Howes, and an agreement on his part to furnish the said 

company defendant with ore for reduction, etc. Defendants 
Cram, Smith, Hulme, Joseph G. Mitchell,and B. A. Mitchell had ad- 
vanced said Howessome $5,000.00, to be used in taking out the said ore 
for thesaid mill. Said Howes misapplied the money, and wasunable to 
carry out his contract to furnish the said ore, as agreed on, and in 
consequence thereof the said company defendant were obliged to 
enter Into the arrangement set forth above to increase its capital 
stock and take the property. The company defendant agreed to 
increase its capital to 10,000 shares, and to give two thousand shares 
to said Howes, to assume some $35,000 of his debts, and take the mine, 
subject to several mortgages, aggregating some $50,000.00. One of the 
said mortgages, for some $25,000, was held by the present plaintiff, Wil- 
liam A. Coit, and when the deed to property was made by said 
Howes to the company defendant the said Coit released his said 
mortgage and took a mortgage from company defendant for a like 
amount on its property. : 

‘The $3,000 draft above mentioned was accepted by company de- 
fendant at the request of said Coit to pay the first instalments on 
his, Coit’s,said mortgage, and the $1,000 draft above mentioned was 
accepted by company defendant to pay $1,000 due bv said Howes 
to said Coit. 

Some months after the maturity of the said draft for $3,000, the 
said Coit sold his said mortgage to one Mauney, of North Carolina, 
who foreclosed the same and bought in the mine, mill, etc., of the 
company defendant; and these defendants are informed and believe, 
and so assert, that at the time said Howes sold the said mine, etc., 
to company defendant, and asserted he had a perfect title thereto 
(when, in fact, he had not, and it was through the said defect of 
title that the company defendant became embarrassed, as it was 
unable to dispose of its stock with a cloud on said title), the said plain- 

tiff, Coit, was his partner (and has so been found by a jury 
71 trial on that point in North Carolina, where he was sued 

with said Howes for debts contracted by said Howes about the 
said _wicigata while said Howes was working it). Defendants there- 
fore say and charge that said Coit was a party to said Howes’ fraud 
on company defendant, being cognizant of the purckases, etc., at 
the time it took place. Defendants further say that said Coit was 
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bound in equity to deliver up the said $3,000 draft to compan 

defendant after he sold the said mortgage. The whole of plaintiff’s 
claim arises from transactions between company defendant and 
said Howes in the purchase of the said property, and in equity said 
Coit cannot take advantage of the fraud of his partner, said Howes. 

All which matters and things are true, without this, that any other 
matter, cause, or thing in the said complainant’s said bill of com- 
plaint contained material or necessary for these defendants to make 
answer unto and not herein and hereby well and sufficiently 
answered, confessed, traversed, and avoided or denied, is true to the 
knowledge or belief of these defendants; all which matters and 
things these defendants are ready and willing to aver and maintain 
and prove as this honorable court shall direct, and humbly pray to 
be hence dismissed with their reasonable costs and charges in this 
behalf most wrongfully sustained. 

A. G. Elliott and Joseph B. Mitchell, executors of Joseph G. 
Mitchell, deceased; Thomas H. Neilson, Allen Middleton, Jr., Ferdi- 
nand Allen, John R. Hall, Mary A. Neilson, and Jacob D. Mitchell, 
being severaily duly sworn or affirmed, say that the facts stated in the 
foregoing answer of their own knowledge are trie, and those stuted 
upon information or belief they believe to be true. 

°* A.G. ELLIOTT, Ex’r. 

Sworn or affirmed and subscribed before me this 29 day of April, 
1881. : 

[SEAL. ] EZRA LUKINS, 
Magistrate. 
J. D. MITCHELL. 


Sworn or affirmed and subscribed before me this 29th day of 
April, 1881. 
[ SEAL. ] JAMES P. PETIT. 
Notary Public. 
THOMAS H. NEILSON. 
MARY A. NEILSON. 
Sworn or affirmed and subscribed before me this 30th day of 
April, 1881. | 
[SEAL. ] JOHN M. RIDINGS, 
Notary Public. 


ALLEN MIDDLETON. 


Aftirmed and subscribed before me this 5th day of May, 1881. 
[SEAL. | EZRA LUKINS, 
3 Magistrate. 
FERDINAND ALLEN. 
Sworn or affirmed and subscribed before me this 6th day of May, 
1881. 


[SEAL. ] JAMES P. PETIT, 3 
Notary Public. 
72 (Endorsed :) No.52. Aprilsessions,1881. In thecircuit court 


of the United States, eastern dist.of Penna. Inequity. Between 
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Wn. A. Coit, plaintiff, and The North Carolina Gold Amalgamating 
Company and Thomas J. Cram and others, defendants. Joint and 
several answer of A. G. Elliot and Joseph B. Mitchell, executors of 
Joseph G. Mitchell, deceased; Thomas H. Neilson, Allen Middleton, 
Jr., Ferdinand Allen, John R. Hall, Mary A. Neilson, and Jacob G. 
Mitchell. Thomas H. Neilson, Wm. A. Husband, solicitors for above 
def’ts. 


73 And afterwards, to wit, on the 2nd day of May, A. D. 1881, 

the defendant, F. Mortimer Lewis, executor of John Hulme, 
dec’d, by his solicitor, Samuel Dickson, Esq., comes into our said 
court here and files his answer to the bill of complaint of William 
A. Coit in the following words, to wit: 


In the Circuit Court of the United States, Eastern District of Penn- 
sylvania.” In Equity. 


WILLIAM A. CoiT } 
| v8. April Sessions, 
THE NORTH CAROLINA AMALGAMATING ComMPaANny { 1880. No. d2. 
et al. 


The answer of F. Mortimer Lewis, executor of John Hulme, deceased, 
to the bill of complaint of William A. Coit. 


This defendant, reserving all exceptions, for answer to so much of 
the bill as he is advised it is necessary for him to answer, says: 

John Hulme died on the twenty-second day of April, A. D. 1874. 
His last will and two codicils thereto were proved on April 30th, 
1874, and letters testamentary issued the same day to this defendant 
and John C. Bullitt, the executors by said will appointed. 

This defendant found among the assets of his testator thirty shares 
of the capital stock of the North Carolina Gold Amalgamating Com- 
pany. 
rd to all matters and things alleged in the first and second para- 
graphs of said bill of complaint as occurring prior to the said thir- 
tieth day of April, 1874, this defendant has no knowledge, and asks 

that, if deemed material, they may be proven. 
74 As to the allegations contained in the third paragraph of 
said bill this defendant says that he is informed and believes 

the surrender of the old shares of stock and the issue of the new 
shares at the rate of four for one was made bona fide in pursuance 
of a plan to meet the requirements of the company, and the views 
of a new contributor, as is more particularly set forth in the answer 
of the North Carolina Gold Amalgamating Company in this case 
filed; that on or abcut the twentieth day of June, A. D. 1874, he 
surrendered the thirty shares of stock held by him as executor, 
and received in exchange one hundred and twenty shares of the 
new stock, and that afterwards, to wit, on the twenty-fifth day of 
November, A. D. 1874, he, in pursuance of a request made by said 
company, surrendered the said one hundred and twenty shares for 
the purpose of having them canceled and of having the original 
thirty shares reissued to him. 
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This defendant further says that the estate of John Hulme, de- 
ceased, is a creditor of the North Carolina Gold Amalgamating 
Company for money advanced to a large sum, to wit, to the amount 
of $1,000, and for a further answer he says that he is advised and in- 
sists that the proposed remedy sought by the bill is barred by the 
statute of limitations and lapse of time. 

The transaction under which John Hulme, deceased, took the 
said thirty shares of stock was closed prior to the thirtieth day of 
April, 1874. The transaction under which the additional shares 
were taken was completely closed on the twentieth day of June, 1874, 
and, moreover, the said additional shares were actually surrendered 
— accepted by the company and canceled on the 25th of Novem- 

er, 1874. 
The bill in this case, as to this defendant, was filed on February 
5th, 1881. 
79 And this defendant is advised that the cause of action, if 
any ever existed in the corporation against John Hulme for 
alleged subscriptions to the shares, occurred more than six years 
before the time at which the commencement of the suit is to be com- 
uted, and hence the claitn is barred by the statute. 

All of which matters and things are true, without this, that any 
other matter, cause, or thing in the said complainant’s said bill of 
complaint contained material or necessary for this defendant to 
make answer unto and not herein and hereby well and sufficiently 
answered, confessed, traversed, and avoided or denied is true to the 
knowledge or belief of this defendant; all which matters and things 
this defendant is ready and willing to aver and maintain and prove, 
as this honorable court shall direct, and humbly prays to be hence 
dismissed with his reasonable costs and charges in this behalf most 


wrongfully sustained. 
F. MORTIMER LEWIS. 


SAMUEL DICKSON, 
Of Counsel with Def’t, F. Mortimer Lewis. 


F. M. Lewis, being duly affirmed, says that the facts stated in the 
foregoing answer of his own knowledge are true, and those stated 


upon information or belief he believes to be true. : 
F. MORTIMER LEWIS. 


Affirmed and subscribed before me this second day of May, 1881. 
[SEAL. ] 2 ALEX. RAMSEY, 
| Notary Public. 


(Endorsed:) No. 52. April sessions, 1880. United States circuit 
court. In equity. William A. Coit vs. The North Carolina Amal- 
gamating Co. Answer of F. M. Lewis, executor. Filed May 2d, 


1881. Dickson. 


76 And afterwards, to wit, on the 2nd day of May, A. D. 1881, 
Emmons T. Mockridge, one of the defendants, by his solicitor, 
Samuel Dickson, Esq., comes into our said court here and files his 
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plea to the bill of complaint of the complainant, which, being read, 
is as follows, to wit: } 


U.S.C. C. 
WILLIAM A. Coit ) April Sess 


v8. 
Emmons T. MocKRIDGE et al. j 1880. No. 52. 
The plea of Emmons _ T. Mockridge, defendant, to the bill of com- 
plaint of William A. Coit. 


This defendant, by protestation, not confessing or acknowledging 
the matters and things in and by said bill set forth and alleged to 
be true in such manner and form as the same are thereby and 
therein set forth and alleged, for plea.to the whole of the said bili 
saith that on the seventeenth day of March, A. D. 1879, there was 
granted to him by the district court of the United States for the 

eastern district of Pennsylvania, in bankruptcy, a full and 
77 absolute discharge from all debts and claims which were prov- 

able against his estate, and which existed August 29th, 1878, 
and that the claims of the said plaintiff, if existing and provable at 
all, were then due and provable against said estate, and that such 
discharge is a full and complete bar to the claim of the said plain- 
tiff. Said discharge is in the words and figures following, viz: 


: Certificate of Final Discharge of Bankrupt. 


In the District Court of the United States for the Eastern District of 
Pennsylvania. In Bankruptcy. No. 2299. 


In the Matter of Emmons T. MockrIvLcGeE, Bankrupt. 


Whereas Emmons T. Mockridge, of Plymouth, in the county of 
Montgomery and State of Pennsylvania, has been duly adjudged a 
bankrupt under the provisions of the several acts of Congress relat- 
ing to bankruptcy, and appears to have conformed to all the re- 
quirements of the law in that behalf: Itis therefore ordered by the 
court that said Emmons T. Mockridge be forever discharged from 

all debts and claims which by said acts are made provable 
78 against his estate, and which existed on the twenty-ninth day 

of August, A. D. one thousand eight hundred and seventy- 
eight, on which day the petition for adjudication was filed by him, 
excepting such debts, if any, as are by law excepted from the opera- 
tion of a discharge in bankruptcy. 

Given under my hand and the seal of said district court, at Phil- 
adelphia, in said district, this seventeenth day of March, A. D. one 
thousand eight hundred and seventy-nine. 


Seal of the District Court of the United States 
fur the Eastern District of Pennsylvania. 


WM. BUTLER, 
District Judge. 


All which matters and things this defendant doth aver to be true, 
and he pleads the said discharge to the said plaintiff’s bill, and 
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prays the judgment of this honorable court whether he should be 
compelled to make any other or further answer to the said bill, and 
rays to be hence dismissed with his costs and charges in that be- 


: SAM’L DICKSON, 
Att’y for Emmons T. Mockridge, One of the Above Defendants. 
79 (Endorsed :) No. 52. April sess., 1880. U.S. C.C. Coit 


3. Mockridge e¢ al. Plea of Emmons T. Mockridge. Tiled 
May 2, 1881. Dickson. 


half most wrongfully sustained. 


80 And afterwards, to wit, on the &th day of May, A. D. 1881, 

the defendants, B. K. Jamison and Company, by their so- 
licitor, George Bull, Esq., come into our said court here and file their 
answer to the bill of complaint of William A. Coit in the words fol- 
lowing, to wit: . 


Separate Answer of B. K. Jamison & Co. 


In the Circuit Court of the United States, Third Circuit. In Equity 


] 

1AM A. | 
—— _)  No.52. 
il sessi 

Tue NortH Caroiina Gop AMALGAMATING Com- | Apr 1 — 
PANY and Others. 


1. In answer to the matters set forth in the bill included in the 
several paragraphs thereof, numbered from No.1 to No. 7, inclusive, 
these defendants say they have no knowledge whatever thereof. 
They had no part or interest in the matters therein recited, and 
pray that the plaintiff may be required to make proof thereof. 


And, further answering, they say : | 

2. That they were never interested in any manner in the copart- 
nership set up in the bill, and were in no manner or form parties 
thereto. 


3. That these defendants were not parties to nor in any manner 
interested in the creation or affairs of the “ North Carolina Gold 
Amalgamating Company,” the corporation described ‘in the 

bill. 


81 4. These defendants never owned any stock in said com- 

pany. They believe that there were and are now certain 
shares of said corporation standing in their name on the books of 
the said company, but the said shares were not the property of de- 
fendants, but belonged to one George J. Richardson, for whose ac- 
count and benefit defendants so held them. 


Wherefore these defendants pray to be hence dismissed, with their 


proper costs and charges in this behalf most unjustly incurred. 
B. K. JAMISON & CO. 


GEORGE BULL, 
Solicitor for said Defendants. 
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PHALADELPHIA, 88: 


I, B. K. Jamison, being duly sworn, depose and say that I am a 
member of the firm of B. K. Jamison & Co.; that the foregoing 
answer is true, so far as stated on my own knowledge, and I believe 
it to be true so far as stated upon information. | 

B. K. JAMISON. 


Sworn and subscribed before me this 3rd day of May, 1881. 
[SEAL. ] HENRY POLSZ, 
| Notary Public. 


(Endorsed :) 52. April sessions, 1880. U.S. circuit court. Coit 
vs. Amalgamating Company and others. Separate answer of B. K. 
Jamison & Co. Geo. Bull. Filed May 4, 1881. 


82 And afterwards, to wit, on the Sth day of May, A. D. 1881, 

the defendant, M. H. Cobb, by his solicitor, W. Henry Smith, 
Esq., comes into our said court here and files his answer to the bill 
of complaint of William A. Coit in the words following, to wit: 


Answer of M. H. Cobb. 
U. 8. C. C., E. D. of Pa. Equity. 


CoIT 
April Sess., 1881. 52. 


v8. 
N. C. Gotp Am’L. Co. 


M. H. Cobb, served with writ of subpcena in above-entitled case, 
answering separately for himself, says: 

I. That the only interest he ever had in the N.C. Gold Amal- 
gamating Company, defendant, resulted from his purchase from one _ . 
J. D. Mitchell of three shares full-paid capital stock of the par value 
of one hundred ($100) dollars each, for which he paid said Mitchell, 
who claimed to own said stock absolutely, one hundred and ten 
($110) dollars per share, or three hundred and thirty dollars in all. 
Subsequently, in June, 1874, this defendant returned or sent said 
capital stock directly to the office of the company, in pursuance of 
verbal declarations about that time made to said company that he, 
the defendant, regarded it as worthless—that they “could do with it 
as they pleased.” The defendant did not at the time receive 
or agree to receive any other stock on account of such surren- 
der, nor did [he] then or at any other time buy or receive 

from said company any other stock [or] agree or in 
83 any manner promise, directly or indirectly, to pay for any 

other stock; that the defendant has not now that or any 
stock in said company defendant. After the defendant so gave up 
his stock to said company (prompted at the time, perhaps, by some 
request) he may have had sent to him, voluntarily by the company, 
other stock, or a receipt for other stock. Whatever was so sent to 
defendant was by him sent back to the company. All the stock or 
right to stock in said company which defendant possesses is a re- 
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ceipt promising in substance to deliver up to him his three shares 
of stock, which bears date November 27, 1874. The defendant 
did not require this, and has regarded the company and its 
stock of so little consequence tiat he has never asked for the stock 
which this receipt calls for, though he paid for the original $110 for 
a share of $100 in open market as aforesaid. 

II. The defendant was never an officer, director, agent, or other 
employee, nor had nothing to do with its business affairs or its 
stock schemes or transactions, and has no actual knowledge as to 
what they were, nor has he access or means of access to its books or 
records. ) 

IIT. That defendant was mainly induced to purchase and pay for 
said stock to said Mitchell as a friendly and kindly act to said 
Mitchell, whom he supposed would be benefited personally, as he 
claimed to be, and defendant thinks he was the owner thereof in 
his individual right, being assured by said Mitchell that the stock- 
holders would not be liable for any loss or damage or responsibility 
beyond the assets of the said company. 

IV. The defendant has no knowledge of any fraud being prac- 
ticed by the company against the plaintiff or against any one, nor 
has he knowledge of his debt, nor such positive information as will 
justify an oath as to how other stockholders paid for their stock. 

V. This defendant is advised and believes that the plaintiff has 
no legal or equitable claim against him, because— 

(1.) This defendant bought his stock in open market and paid a 

premium for it, in addition to its par value. 
84 (2.) Because, by the law of its charter, it was provided that 
“the stockholders of this company shall not be liable for any 
loss or damage or responsibility beyond the assets of the company.” 

(3.) Because if there was any wrongful or illegal act on the part 
of any of the officers (which the defendant denies) this aidieedemt 
was not a party to or cognizant of it, and received no benefit or ad- 
vantage, directly or indirectly, with or without knowledge on account 
thereby. 

(4.) Because if by any construction of law this defendant would 
be or would have been in any manner liable for the act of others 
over which he had no control, and of which he, in fact, had no 
knowledge, such act, as set forth in plaintiff’s bill, occurred more 
than six years prior to the time when this defendant was made a 
party in this case. 

VI. The defendant has set forth substantially all the knowledge 
which he possesses regarding the matter complained of in the bill of 
complaint deemed material under the advice of counsel; beyond 
this he has no knowledge of the allegations set forth in plaintiff’s 
bill of complaint in sections 1, 2, 3, 4,5,6, and 7 thereof. He there- 
fore prays that said plaintiff shall be required to prove the allega- 
tions in his said bill as fully as if he had denied them each and all. 

VII. The defendants ask leave to take advantage of the manifest 
errors and imperfections in said bill of complaint as fully as though 
he had demurred to the same. 

M. H. COBB. 
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CouNTY OF PHILADELPHIA, 88: 


Personally appeared before me, M. H. Cobb, who also being duly’ 
sworn, says that all of the foregoing facts stated as of his own 
knowledge are true; those on information and belief he believes to 
be true as by him stated. 

M. H. COBB. 


Sworn to & subscribed before me this 5th day of May, A. D. 1881. 
SAMUEL BELL, 
U. S. Commissioner. 


(Endorsed :) U.S. C. C., E. D. of Pa. 52. Ap’l sess., 1880. Coit 
vs. Gold Co. et al. Separate answer of M. H. Cobb. Filed May 5, 
1881. W. Henry Smith. | 


8d Separate Answer of William B. Buck, a Defendant. 


In the Circuit Court of the United States for the Eastern District of 
Pennsylvania. In Equity. 


WiLiiaM A. Corr, Plaintiff, 
vs. oe 
NortH CAROLINA GOLD AMALGAMATING COMPANY a 1 — 
et al., Defendants. SS., ). 


This defendant, not waiving any objection in law, by reason of 
the defects and errors in said bill contained, for answer thereto, 
says: 

First. This defendant, in the year 1874, subsequently to the month 
of May, and after the stock of the North Carolina Gold Amalgamat- 
ing Company had been increased, as averred by complainant in 

i a, 3 of his bill of complaint, purchased from Joseph G. 
Mitchell eighty shares of the said capital stock of said North Caro- 
lina Gold Amalgamating Company. In November, 1874, at the 
request of the officers of said company, he returned to them 
said stock, and received from them their receipts, copies of which 
are hereto arnexed, marked Exhibit A. 
That he has never received any stock or certificates of said 
86 corporation, other than those described, from it, nor from any 
one else, and he has never promised or agreed in any manner 
to purchase any stock of the company other thes that mentioned 
by him as having been purchased of Joseph G. Mitchell. 

Said defendant has now no certificate of stock of said company in 
his possession, neither has he ever had any, except the shares pur- 
chased as aforesaid from Joseph G. Mitchell and returned to the 
company ; said receipts he has had since their issue, but he, regard- 
ing said stock as valueless, has never requested of the company the 
issue of the shares therein referred to. 

Second. The defendant further says that his purchase of the stock 
of the said company was made in the year 1874, and that he surren- 
dered said stock and received receipts, copies of which are annexed 
to his answer, November 20, 1874, and that if the said corporation 
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ever had any right of action against him for the value of any of the 
stock mentioned in said receipts, or because of his purchase of the 
same, it occurred more than six years prior to this suit against said 
defendant, and is now barred by the statute of limitations of the 
Commonwealth of Peirnsylvania. 

All of which maiters and things this defendant is ready and will- 
ing to aver and maintain and prove as this honorable court shall 
direct, and humbly pray- to be hence dismissed with his reasonable 


costs and charges in this behalf most wrongfully sustained. 
(S’d) WILLIAM B. BUCK. 


87 Unrrep STATES OF AMERICA, \ = 
Eastern District of Pennsylvania, 
William B. Buck, being duly sworn, says that the facts set forth 
in the foregoing answer of his own knowledge are true, and those 
stated upon information and belief he believes to be true. 


(S’d) WILLIAM B. BUCK. 
Sworn «& subscribed to before me this second day of October, 1882. 
[SEAL.] — (S’d) RANDAL MORGAN, 
. Notary Public. 
88 EXHIBIT A. 


No. 42. Office of the North Carolina Gold Amalgomating Co., N. E. 
Cor. 3rd & Chestnut streets. Room- 7 and 8. 


PHILADELPHIA, November 20th, 1874. 
Received of William B. Buck certificate No. 191, for sixteen 


‘shares of stock of the North Carolina Gold Amalgomating Com- 


pany, the same being returned according to a resolution passed at 
stockholders’ meeting November 5th, 1874, and for which certificate 
a new certificate will be issued at the rate of one share for every four 
thus returned; and in case of fractional amount of a share, scrip of 
the company will be issued for such amount. 
[Seal of N.C. G. A. Co.] : 
(S’d) J.G. MITCHELL, President. 


Attest: (S’d) WM. F. MITCHELL, Secretary. 


No. 44. Office of the North Carolina Gold Amalgomating Co., N. FE. 
Cor. of 3rd & Chestnut streets. Room- 7 and 8. 


PHILADELPHIA, November 20th, 1874. 


Received of William B. Buck certificate No. 172, for ten shares of 
stock of the North Carolina Gold Amalgomating Company, the same 
being returned according to a resolution passed at stockholders’ meet- 
ing November 5th, 1874, and for which certificate a new certificate 
will be issued at the rate of one share for every four thus returned ; 
and in case of fractional amount of a share, scrip of the company 
will be issued for such amount. } 

[Seal of N. C. G. A. Co.] 
(S’d) J. G. MITCHELL, President. 


Attest: (S’d) WM. F. MITCHELL, Secretary. 
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89 No. 45. Office of the North Carolina Gold Amalgomating Co.: 
N. E. Cor. of 3rd & Chestnut streets. Room- 7 & 8. 


PHILADELPHIA, November 20th, 1874. 


Received of William B. Buck certificate. No. 200, for fifty-three 
shares of stock of the North Carolina Gold Amalgomating Company, 
the same being returned according to a resolution passed at stock- 
holders’ meeting November 5th, 1874, and for which certificate a 
new certificate will be issued at the rate of one share for every four 
thus returned; and in case of fractional amount of a share, scrip of 
the company will be issued for such amount. 

[Seal of the N. C. G. A. Co.] 
(S’d) J. G. MITCHELL, President. 


Attest: (S’d) WM. F. MITCHELL, Secretary. 


No. 46. Office of the North Carolina Gold Amalgomating’Co., N. E. 
Cor. of 3rd & Chestnut streets. Room- 7 & 8. 


PHILADELPHIA, November 20th, 1874. 


Received of William B. Buck certificate No. 203, for one shares 
of stock of the North Carolina Gold Amalgomating Company, the 
same being returned according to a resolution passed at stockhold- 
ers’ meeting November Sth, 1874, and for which certificate a new 
certificate will be issued at the rate of one share for every four thus 
returned ; and in case of fractional amount of a share, scrip of the 
company will be issued for such amount. 

[Seal of the N C. G. A. Co.] 
(S’d) J. G. MITCHELL, President. 


Attest: (S’d) WM. F. MITCHELL, Secretary. — 


[Endorsed:] United States circuit court, April sess., 1880. No. 52. 
William <A. Coit vs. North Carolina Gold Amalgomating Co. eé al. 
Separate answer of William B. Buck, a defendant. Morgan &«& 
Lewis. 3 


90 And afterwards, to wit, on the 7th day of May, A. D. 1881, 

the complainant, by his solicitors, comes into our said court 
here and files his replication to the answers of the defendants in the 
following words, to wit: ; 


U.S.C.C. In Equity. 
CoIT 


v8. 
N.C. G. A. Co. e¢ al. 


The plaintiff joins issue on the matters alleged in the answers of 
The North Carolina Gold Amalgamating Co., Lloyd P. Smith, 
Thomas J. Cram, Henry H. Barton, Virginia C. Boggs, Emily Boggs, 
and Carrie Boggs; also V. C. Boggs and Carrie Boggs, executrices 
of Mary Cram, dec’d; John Jay Smith, Thomas H. Neilson, Jacob 
D. Mitchell, A. G. Elliott, executor of Joseph G. Mitchell, deec’d ; 
Mary A. Neilson, M. H. Cobb, F. M. Lewis, executor of John Hulme, 
dec’d ; B. K. Jamison and Company. 


| april Sess., 1880. No. 52. 
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And the plaintiff also joins issue in the matters alleged in the 


‘plea of Emmons T. Mockridge. 


91 (Endorsed :) U.S. circuit court. April session, 1880. No. 
52. Coit vs. Gold Co. et al. Replication of plaintiff. Filed 
May 7, 1881. E. F. Hoffman, pro pl’ff. 


92 And afterwards, to wit, on the 9th day of May, A. D. 1881, 

the complainant, by his solicitors, comes into our said court 
here and files his replication to the answers of Allen Middleton and 
Ferdinand Allen in the words following, to wit: 


U.S. Circuit Court. In Equity. 
CoIT 
v8. April Session, 1880. No. 52. 
Gop Co. et at. 


The plaintiff joins issue in the matters alleged in the answers of 
Allen Middleton and Ferdinand Allen. 


(Endorsed :) U.S. circuit court. In equity. Aprid session, 1880. 
No. 52. Plaintiff’s replication to answers of Allen Middleton and 
Ferdinand Allen. E. F. Hoffman, att’y pro pl’ff. Filed May 9, 
1881. 


93 And afterwards, to wit, on the 17th day of May, A. D. 188], 
the court made the following order, to wit: 
C. C. U.S. 
CoIT 
v8. bap Sess., 1880. No. 52. 
THE GOLD COMPANY 


And now, to wit, this 17th day of May, A. D. 1881, on motion of 
the plaintiff’s counsel, the defendant’s counsel consenting, William 
Carter, Esq., is appointed examiner to take testimony. 


(Endorsed :) No. 52. April sess., 1880. C.C. U.S., E. D. of Pa. 
Coit vs. North Carolina Gold Amalgamating Co. e al. Order ap- 
pointing examiner. Entered and filed May 17, 1881. 


94 And afterwards, to wit, on the 8th day of May, A. D. 1882, 
the examiner files his report, which is in the words following, 
to wit: : 

Circuit Court United States. 


— \ Apel Sessions, 
Norra Carona Gotp AMALGAMATING Company, J 1580. No. 927. 
Meeting to take plaintiff’s testimony, held at office of the exam- 
iner, 416 Walnut street, July 7, 1881, at a quarter past eleven 
o'clock. | 
Present: Messrs. C. Hart and E. F. Hoffman, for the plaintiff; 
Messrs. Husband, representing Mary A. Neilson, A. G. Elliot, Joseph 
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B. Mitchell, executors of the estate of Joseph G. Mitchell, John R. 
Hall, Allen’ Middleton, Jacob G. Mitchell, and Ferdinand Allen ; 
W. C. Bullitt, for F. Mortimer Lewis, executor of the estate of John 
Hulme, deceased, Pierce Archer; A. B. Roney, representing R. C. 
MecMutrtrie, counsel for the company, defendant, and T. J. Cram. 


All of the counsel known to the examiner in the above case were 
duly notified of this meeting. 


Mr. Husband desires to have put on the examiner’s notes that the 
parties for whom he appears have associated with him in this case, 
as junior counsel, Mr. Thomas H. Neilson, whose appearance is on 
the record before Mr. Husbands, and who has received no notice of 
this meeting, and who is familiar with the details of the case; that 

the notice to Mr. Husband was not received until Tuesday 
95 morning, in consequence of the 4th of July and Sunday in- 

tervening, and that he is therefore unprepared to go on with 
the case at present, and asks the counsel for the plaintiff for indul- 
gence. | 

Counsél for plaintiff request the examiner to state whether notice 
was given by him to Mr. Thomas H. Neilson. The examiner an- 
swers that he sent notice by mail to Mr. Neilson, as well as to the 
other counsel, and at the same time. 

Counsel for complainant say that inasmuch as a meeting has been 
called for this day and witnesses living away from the city have been 
summoned to appear, they do not see what else can be done than 
that the meeting be proceeded with as far as may reasonably be done 
this day. 

Mr. Roney states for Mr. Archer that Mr. Archer had no knowi- 
edge that the meeting would be for any other purpose than for the 
identification of papers, and that owing to the sickness of his child 
he would not have been able to stay for the examination of wit- 
nesses. 

Mr. Roney states that his client, Mr. Cram, one of the defendants, 
is present in opposition to the advice of his physician, and is unable 
to go on with the testimony. 

Mr. Husband asks the counsel for the plaintiff that this meeting 
shall go over until the same time in September, because under the 
rules of equity practice in the State courts, which is the practice to 
a great extent under his knowledge in the circuit courts, meeting in 
equity cases in the month of July and August are not held. 

Mr. Roney makes the same request. 

Mr. Bullitt makes the same request. 

Mr. Hart, in reply, says that he will be very happy to comply 
with the request of counsel; but, as he is only associate counsel in 
the cause, he desires that his colleague, Mr. Hoffinan, shall answer 
for himself whether he will accede to the request of the gentlemen 
on the other side. 

Mr. Hoffman desires the examiner to note that a week previous to 
this meeting he had informed Mr. McMurtrie that he desired to call 

a meeting at this date for the purpose of taking testimony : 
96 that he also requested, in a note addressed to the examiner, 
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that notice of this meeting be sent to all counsei in the cause; 
that he understands from the examiner that this notice has been sent; 
that it has certainly been received by the counsel present that this 
notice contained no particular specification of evidence, but was sim- 
ply a general notice that a meeting would be held; that he has 
srought two witnesses from New York at the expense of his client, 
who is a person of reduced means; that, as he has received no inti- 
mation of a desire to postpone previous to the meeting, he conceives 
the whole purpose of postponement to be to put his client to ex pense 
and delay ; and while he is perfectly willing after the present meet- 
ing to adjourn to September, he must decline to accede to this re- 
uest. 

Mr. Bullitt withdraws; but it is agreed that he shall not waive his 
right to any objections. 

Mr. Husband desires the examiners to note that he withdraws. 

Counsel for plaintiff say : 

From the minute-book of the N.C. G. A. Co., which is one of the 
books produced under the terms of the order heretofore made by. 
this court, they offer in evidence page 7, down to the middle of the 
fifth line froin the bottom of the page, ending with the words, 
“ Amalgamating Company,” being the minutes of a meeting of the 
corporation defendant, held in this city on February 13, 1874. 

Also, from the same minute-book, page 35. 

Also, of same book, page 38. 

Also, of same book, page 39. 

Also, from the papers so produced by the corporation defendant, 
under the terms of the aforesaid order, they offer in evidence paper 
dated “Philadelphia, February 13, 1874,” and marked by the exami- 
ner “ Exhibit A.” 

Also, from said papers they offer a certain writing in pencil, 
marked by the examiner “ Exhibit B.” 

In order to save the trouble of producing the docket, Mr. McMur- 
trie, on behalf of the corporation defendant, admits in evidence the 

record of a certain judgment in which William A. Coit was 
7 plaintiff, the N.C. G. A. Co. was defendant, in the C.C. P., 

No. 1, M., 1879, No. 228, the said judgment being for the sum 
of $5,489.82, with interest from May 10, 1879. 

They also offer in evidence “ Certificate Stock Book No. 1,” pro- 
duced by the defendant corporation under the aforesaid orders, 
showing that on the twelfth day of May, 1874, there was issued by 
the N. C. G. A. Company -forty shares of stock to B. K. Jamison 
& Co., which is marked as certificate No. 78 in said Certificate Stock 
Book No. 1. They also offer in evidence Stock Certificate Book No. 
2, produced by the defendant corporation under the order aforesaid, 
showing that there was issued on June 17, 1874, by the N. C. G. 
A. Company to B. K. Jamison & Co., one hundred and sixty shares of 
stock, and marked in said Stock Certificate Book as certificate No. . 
79. 
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Amos Howes, a witness produced on behalf of the complainant, 
being duly sworn, says: 


Question. What is your age? 

Answer. Sixty-six years. 

(. Where did you reside in 1874? 

A. At Gold Hill, Rowan county, North Carolina. 

Q. What was your business at Gold Hill, and how long have 
you been engaged at it? 

A. Mining; I had been at mining for twenty years. 

Q. What kind of mining? 

A. Gold mining. 

Q. Do you consider yourself experienced in the value of gold-min- 
ing machinery ? 

A. I do. 

Q. Did you see the machinery of the N. C. G. A. Co. at Gold 
Hill, and the operation of said machinery in connection with the 
Crosby patent ? 

A. I did. 


(“Exhibit B ” handed to witness.) | 


Q. Please examine this paper, marked “ Exhibit B,” and 
98 give us in detail what you consider the proper value of the 
articles therein appraised. What value do you place on the 
patent right marked No. 1 on this paper? 
A. None at all for the Gold Hill ores. 
Q. Did you see the process in operation ? 
A. Yes; a number of times. 
@. How did it work ? 
A. Not to my satisfaction; I did not think it did what they 
claimed for it. 
Q. What was the first time you saw the process tried ? 
A. I saw it tried in the Old Dominion House, in Virginia, but did 
not see the result ; it was in the fall of 1873. 
Q. When did you next see it tried ? 
A. At Gold Hill. 
Q. Did it succeed? 
A. No; it did not succeed. 
Q. What valuation do you place upon item second of the paper 
marked “ Exhibit B?” 
A. About 7,500. 
QQ. What is vour valuation of the third item ? 
A. I think there is no valuation. 
Q. State why you think there is no valuation. 
A. Because there was no rent charged. 
Q. Were you the owner of the land ? 
A. I was. 
Q. Your valuation of item fourth; did you receive value for item 
fourth ? 
A. I received nothing for the contract. 
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Q. Would you have made the same contract on the same terms 
with any other corporated or responsible party ? 
A. Of course I would have made the same contract with any re- 
sponsible party ? : 
Q. Your valuation of No. 5? 
A. I think about $7,500 would have been a fair price. 
WILLIAMS CARTER, Examiner. 


Cross-examined by Mr. Roney : 


~Q. Is the machinery for mining the ore the same as for milling 
the ore ? 
A. In some respects it is. 
99 Q. In what respect? 
A. Both have steam-engines or water-power boilers, shaft- 

ing, pulleys, ete. 

Q. Did you execute a lease to the N. C. G. A. Co. for ten years of 
the eight acres which was the mill site? 

A. I believe it was executed by B. A. Mitchell for the company 
with whom I had the contract? =" 

Q. Did you sign the lease? 

A. I did. 

Q. Did you own the land ? 

A. I think I did; I hada full warranty deed to it, and the opinion 
of my lawyer that I owned it. 

Q. Did you contract to furnish ore to the company to be worked 
in the said mill by the Crosby process ? 

A. I contracted to deliver twenty tons of ore a day toa mill to 
be erected on Gold Hill to be worked by the Crosby process. 

Q. Did you make this contract before or after seeing the working 
of this procees and the Old Dominion mine? 

A. This contract was signed some time afterwards. 

Q. Do you know how many tons of machinery were sent from 
the Old Dominion mine to the Gold Hill mine? 

A. I don’t know; I never saw it weighed. 

Q. Do you know whether any machinery was sent there from the 
Old Dominion mine? 

A. Of my own knowledge I do not. 

Q. ee you know whether any machinery was sent there? 

A. I do. 

Q. — not there a building erected to put this machinery in ? 

A. Yes. 

Q. What were the dimensions of the building ? 

A. I don’t recollect. 

Q. How many stories high was it ? 

A. On the side towards the road it was about one story; in the 
rear it was two or three stories; it contained three or four roasters 


and a high iron stack. 
’ WILLIAM CARTER, Examiner. 
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100 FRANKLIN Colt, a witness produced on behalf of the plain- 
tiff, being sworn, says: 


(“ Exhibit B” shown to witness.) 


Question. Were you at Gold Hill in 1874? 

Answer. Yes, sir; I was. 

Q. While there did you see the machinery of the company de- 
fendant? 

A. I did. : 

Q. Look at item 2 of paper marked “ Exhibit B” and tell me 
what valuation you place upon it. 

A. I never saw it that I know of. 

Q. You do not know anything about that item ? . 

A. No, sir. 3 

Q. Do you know anything abcut item five ? 

A. I don’t understand the question. 

Q. [ want vou to give me your valuation of the mill and all the 
machinery at Gold Hill without any reference to the patent right, 
simply the value of the materials, and at what date you place your 
valuation. : 

A. In the latter part of 1873 and the early part of 1874, prior to 
the purchase of the Gold Hill mines by the N. C. G. A. Co.; I con- 
sidered the machinery new, and second-hand could have been du- 
plicated at a sum not to exceed $15,000. 

Q. Does that include all the machinery you saw there ? 

A. All the machinery I saw there, I believe, have been duplicated 
at that sum. 

Q. State what knowledge you have of what property was there. 

A. I was residing at Gold Hill at the time and was connected 
with the Gold Hill mines, and was familiar with most everything 
connected with them. 

Q. Is this your valuation of all you saw on the land of the com- 
pany defendant ? | 

A. Yes, sir; that is my opinion of it. 

Q. Explain why you had difficulty in answering my questions as 

to the items on Exhibit “ B?” 
101 A. “Exhibit B” seems to be a pencil memorandum with 
no direct connection with vour question and the N. C. G. A. 
Company. 

Q. Have you any knowlege as to items 1, 3, 4,and 6, on “ Exhibit 
B?” 

A. I knew of the Crosby process worked by the N. C. G. A. Com- 
pany ; I knew of the lease to the same company by Amos Howes ; 


_I have never seen the contract for furnishing ores, but knew of it; 


I have never seen the charter mentioned here. 

Q. State whether or not all you know as to items 2 and 5 is con- 
tained in your valuation of property at Gold Hill. 

A. I believe the mill that I referred to contained most of the ma- 
chinery of the Virginia mill; I believe all my other knowledge is 
contained in the answer in which I valued the property at $15,000. 

WILLIAMS CARTER, Examiner. 
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Cross-examined by Mr. Roney : 


Q. State in what capacity vou were occupied at Gold Hill during 
the time you have stated vou were there? 

A. I had free access to every department of the mining business ; 
I was trustee named in a mortgage to secure certain moneys to W. 
A. Coit. 7 

Q. Whose mining operations were they ? 

A. The operations of Ainos Howes. 

Q. Did you ever superintend gold-mining operations or the mill- 
ing of gdld to extract ore ? : | 

A. Yes, sir. 

Q. Whose milling operations at Gold Hill, and by what process ? 

A. Amos Howes’, and by the Chilian process. 

Q. Did you ever superintend the milling of ore by the Crosby 

process ? 
' A. I have never superintended, but I have viewed it in operation. 

Q. Did you ever construct a mijl-house with its machinery for re- 

ducing ore and extracting gold ? 
102 A. I never have constructed one. -* 

Q. Was there a large mill-house constructed on the eight- 
acre lot lease¢ by Amos Howes to the North Carolina Gold Amal- 
gamating Company ? 

A. There was a mill-house put up on the property presumably by 
the North Carolina Gold Amalgamating Company. 

Q: What were the dimensions of the. mill-house ? 

A. It was of an Irregular shape, built on a side hill, forming at 
one point simply the height of a shed, probably some eight feet 
high, more or less, and in the rear its height was probably three or 
four stories, admirably adapted for milling purposes, and, in the 
hands of practical men, convenient. At the time I speak of (1873-4) 
there were, to the best of my recollection, two roasting cylinders 
with furnace attachments, a forty to fifty horse power engine, two 
boilers of about thirty-horse power each, a crusher, a pulverizer. | 
think there were two burr mills, if I remember correctly ; one was 
borrowed from Mr. Howes; there were four amalgamators, a hoist- 
ing engine and boiler, proper screens, shafting, pulleys, belts, etc., 
necessary for running the machinery, with elevators, four wooden 
tanks and an analysis room with its outfits, and a high iron stack, 
close to forty feet high ; this was the furnace stack ; the above-enume- 
rated articles were on the premises prior to the purchase of the 
Gold Hill mine by the North Carolina Gold Amalgamating Com- 
pany in about May, 1874. 

WILLIAMS CARTER, Examiner. 


Redirect examination by Mr. Horrman: 


Q. Did you think of this building in connection with the ma- 
chinery in your answer, in which you value the property at $15,000 ? 

A. As I recollect the answer, I intended to include the building. 

Q. How do you derive your knowledge of the cost of construction 
of gold-mining machinery ? 
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103 A. I was entirely conversant with the cost of all machinery 

purchased during Mr. Howes’ operation of the Gold Hill 

mine and from receiving numerous estimates from practical men 

for the erection of — machinery for a mill with which I am 
e 


now connected and have been for a period of two years. 
WILLIAMS CARTER, Examiner. 


Recross-examined by Roney: 


Q. What is the date of the estimates furnished of which you speak ? 
A. In the last two years. 7 
Q. Did the company erect any other buildings on the premises? 


A. I believe two small buildings. 
WILLIAMS CARTER, Examiner. 


Adjourned until September 29, 1881. 
Colt vs. GOLD Co. 


Meeting pursuant to adjournment of July 7, 1881, at office of ex- 
aminer, September 29, 1881, 11 a. m. 

Present: E. F. Hoffman, Esq., for complainant; Mr. Roney (vice 
Mr. MeMurtrie), for the company defendant and General Cram ; 
Mr. Nelson, for A. G. Elliot, Jos. B. Mitchell, executors of Jos. G. 
Mitchell; Mr. J. DeF. Junkin, for Henry H. Barton; Mr. W. H. 
Smith, for Mr. Cobb; Mr. Farley (vice Mr. Archer) for the Misses 
Boggs (also vice L. C. Cassidy) — for Mrs. Cram’s executors. 

The examiner notes, at Mr. Hoffman’s request, that he caused 
notices of this meeting to be sent to all the counsel in the case. 

Mr. Neilson asks the examiner to note his protest in conjunction 

with his colleague, W. A. Husband, to the meeting held 
104 July 7, 1881, as he received no notice of the same until after 
the meeting. 

Mr. W. H. Smith states that he received no notice of the mecting 
of July 7, 1881. | 

Stated on behalf of Mr. George Junkin that he was absent in 
Europe from the fourteenth day of June, 1881, and, supposing that 
the case would be adjourned over the summer according to the 
equity practice, made no provision to have himself represented in 
the proceedings during those months. 

Mr. Farley (vice Messrs. Cassidy and Archer) asks the examiner 
to note the death of John J. Smith, one of the defendants of this 
case, and that a suggestion of that fact was filed of record on Sep- 
tember 29, 1881. 

Mr. Barringer, representing a judgment creditor of the Gold Com- 
pany, defendant about to intervene, desires to inspect the books of 
the company. 


(Objected to by counsel for defendants.) 


Mr. Smith objects to the testimony taken at the previous meet- 
ing, having had, as he says, no notice of the meeting. 

Mr. Hoffman, for plaintiff, calls un General T. J. Cram, the presi- 
dent of the corporation defendant, for the production of a certain 
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letter mailed to him by Messrs. Hoffman and Biddle on about the 
25th of February, 1880, making a demand on the corporated de- 
fendants that they should collect the stock subscriptions due to the 
said corporated defendants by the subscribers to its stock. 


(Objected to by Mr. Roney and Mr. Smith as incorporating the 
alleged contents of the letter.) 


Mr. Hoffman asked for an answer to his request for the letter, and 
the counsel for the defendants reply that they cannot answer at this 
time on account of insufficiency, of notice. 

Mr. Hoffman, for defendants, desires the examiner to note that he 

will continue his evidence when the codefendants have had 
105 an opportunity to make search for this letter and respond to 

the demand for its production. He therefore adjourns the 
meeting. 

All counsel present at this meeting and not present at the July 
meeting give notice to the counsel for complainants that they will 
object to the testimony taken at the July meeting being considered 
either by a master or before the court. They will, at the proper 
time, make a motion to strike the testimony from the record. 

Mr. Hoffman, for the plaintiffs, desires the examiner to note 
whether or not Gen. T. J. Cram did not personally take part in the 
cross-examination of the two witnesses produced at the first meet- 
ing, and whether or not Mr. McMurtrie was not present in his office 
while all of the said testimony was being taken ijn his said office. 

The counsel for the defendants object to any statements and 
entry on the minutes being made by the examiner of what had 
taken place. at the previous meeting. 

The examiner states that Mr. McMurtrie was present in his office 
during at least part of the time occupied by the meeting in July, 
and that, to the best of his recollection, General Cram took part in 
the cross-examination of the two witnesses. 


Meeting adjourned until Friday, October 7, at 3.30 p. m. 
WILLIAMS CARTER, Examiner. 


106 Coit vs. GOLD Co. 


Meeting at examiner's office October 14, 1881, at three o’clock. 

Present: Messrs. E. F. Hoffman and C. Hart, for plaintiff; Mr.W. 
H. Smith and Thomas Neilson; Mr. Farley and Mr. Roney, for de- 
fendants. 

All other parties were duly notified of this meeting by the exam- 
iner. 

Present: Mr. Husband. 

Mr. W. H. Smith saves to himself the right to object to all the 
evidence taken on July 7th as a whole, because neither himself nor 
client had any notice of the meeting, and adds this further objec- 
tion to all exhibits introduced at that meeting as immaterial, and 
to the evidence of the witnesses as also immaterial to the value of 
the patents and other property. 
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The meeting here adjourned till Friday, October 21, 1881, Mr. 
Hoffman and Mr. Hart remaining in the examiner's office to exam- 
ine the minute-book produced by Mr. Roney for the defendant. 


107 Coir vs. GoLD Co. 


Meeting pursuant to adjournment of October 14, at office of ex- 
aminer, 416 Walnut street, October 21, 1881. 

Present: Messrs. Hoffman and Hart, for complainant; Junkin, 
Husband, Roney, Farley (for Cassidy and Archer), George Bull, and 
Thomas Neilson. 

Mr. Bull, on behalf of B. K. Jamison «& Co., says that he has at- 
tended every meeting of which he had any notice; that it now ap- 

ears that some testimony has been taken of which he has no 

nowledge; that he claims the right under these circumstances to 
make any objection on behalf of his clients to this testimony or any 
portion thereof. 

Counsel for plaintiff, in reply, state that they understand that the 
examiner did notify Mr. Bull as well as the other counsel represent- 
ing the other defendants, and pray that the examiner may now note 
whether that is so or not. ; 

The examiner states that in every instance of every meeting he 
notified or caused to be notified all and every the counsel engaged 
in this cause. 

Mr. Bull responds that be knows nothing about any understand- 
ing in the matter, but that he has always aftended the meetings be- 
fore the examiner when he received a notice; that in any event in 
equity he is entitled to object to the evidence taken in this cause, or 
especially to evidence taken ez parte. 

Counsel for plaintiff offer in evidence the minutes of a meeting 
held on the twelfth day of March, 1880, and found on pages 204 
and 205 of the minute-book of the North Carolina Gold Amalga- 


_mating Company, which book has been produced under the order of | 


the court. ' 

They further offer in evidence page 209 of the same minute-book, 
containing the proceedings of a stockholders’ meeting. 

Mr. Junkin, on behalf the parties interested represented by him, 


objects to all minutes offered as irrelevant and incompetent, ° 


108 as not duly or legally evidence, and he also asks that the ex- 
aminers have copies of the minutes made to form part of his 

report. 

Messrs. Archer and Cassidy, for the interests represented by them, 
unite in this objection and request. 3 

Messrs. Neilson and Husband, for the interests represented by 
them, also unite in this objection and request, and further add that 
they never had any notice, directly or indirectly, of any application 
or order made thereon to or by the court for the examination or in- 
spection of books not prayed for by the complainant’s bill. 

Mr. Bull joins in the above objection and request, and objects fur- 
ther that there is no legal evidence that the minutes offered are 
genuine or authentic ; consequently they are not evidence. 


— 
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Counsel for plaintiffs here close and call upon counsel represent- 
ing the defendants to proceed with their side of the cause imme- 
diately, or as soon as convenience will permit. 

Mr. Husband, representing part of the interests, responds and 
suggests that as these meetings have been frequent and irregular (so 
far as attendance is concerned), the complainants should notify the 
numerous defendants that their, the complainants’, case has been 
closed, and that they, the respondents, are now called upon to appear 
and make defence. 

Counsel for defendants present request that the next meeting be 
fixed for November 11, at three o’clock. 

Counsel for plaintiffs, in compliance with this request, agree to 
this adjournment, but desire to state that they must insist upon: the 
cause being duly speeded hereafter. 

Counsel for respondents responds the cause shall be speeded as 
far as witnesses within this jurisdiction are concerned. 


Meeting adjourned until November 11 at three o’elock. 
WILLIAM 8S. CARTER, Examiner. 
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Meeting before examiner, November 11, 1881, at 3 o’clock p. m. 

Present: Messrs. McMurtrie, Roney, Hoffman, Hart, Junkin, Neil- 
son, and Farley. 

Mr. McMurtrie, the behalf of the defendants he represents, offers 
in evidence the exemplification of the charter of the company de- 
fendant, marked “ Defendants’ Exhibit A.” 


Gen. T. J. CRAM sworn: 


Letter produced, marked “ Defendants’ Exhibit B,” from Amos 
Howes to Joseph G. Mitchell, July 10, 1873. 


Mr. McMvuRTRIE: 


Question. Do you know the handwriting of Amos Howes ? 
Answer. I do. 

Q. Is this letter written by him? 

A. It is. 


(Paper shown witness, marked Defendants’ “ Exhibit C.”) 


Q. What is this paper ? 
A. It is the original subscription to the stock for $100,000. 


(Mr. McMuririe offers in evidence p. 7 of the minute-book of the 
company and p. 18 of the same.) 
(Paper shown witness, marked “ Exhibit D.”) 


Q. What paper is that? : 

A. That is the original transfer from the U.S. Gold and Silver 
Amalgamating Co. of Va. to the N.C. G. A. Co. 

[Q.] Look at exhibits produced, marked “ Exhibits E, F, G, H, I, 
K, L, M, N, O, P, Q, R, and S,” and state what they are. : 
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110 A. They are the certificates given to the members of the 
association and others by the association (N. C. G. A. Co.) 
before incorporation, showing their interest in that association. 


(Mr. McMurtrie puts in evidence p. 87 and pp. 90 and 92 of the 
N. C. G. A. Co.’s minute-book.) | 
(Paper shown witness, marked “ T.”) 


Q. What is that? 
A. This is the relinquishment and cancellation by the stock- 
holders of the stock received by them out of the new stock. 


Mr. McMurtrie puts in evidence the stock certificate books show- 
ing the surrender and cancellation of the increased stock received 
and the issuing of new certificates for the smaller number of shares, 
as stated in the answer. 

Mr. MecMurtrie agrees that the time for making objections to tes- 
timony is at the time when it is proposed to be read to the court. 

(The witness says that stock-book No. 1 shows the issue and can- 
cellation of the old stock and stock-book No. 2 shows the issue and 


cancellation of the new stock.) _ . 
(Signed) THOS. J. CRAM. 


Meeting adjourned to Friday, November 18, at three o’clock. 


Witness recalled by request of Mr. JuNKIN: 


Question. Was Henry H. Barton an original subscriber ? 

Answer. He was not. He became the holder of five shares by 
transfer from Mr. Bockius on May 22, 1874, and this is the certifi- 
cate issued to him of that date, May 22, 1874, namely, certificate 85 
in certificate stock book No. 1, which certificate was surrendered and 
cancelled and pasted back in certificate book No. 1 at the place from 
which it was originally cut. 

In lieu of this certificate thus surrendered there were issued 

111 +to him, on June 5, 1874, two certificates, each for ten shares, 

numbered 49 and 40, respectively, out of this new or increased 

capital stock, and these two certificates were subsequently surren- 

dered and cancelled, pasted back on the stubs of the certificate book 
from which they were originally cut, being certificate book No. 2. 


This surrender was in accordance with a resolution of the stkoc- ~ 


holders at their meeting November 5, 1874. " 

The actual surrender was made shortly after this resolution. I 
can’t remember that any certificate was issued to him, but he got a 
receipt entitling him to five shares for the twenty thus surrendered. 


(Mr. Junkin agrees that any objection may be taken at the time 
of the argument in court.) 


Cross-examined by Mr. HorrMan: 


Q. Were not a number of judgments obtained against the cor- 
poration defendant during the summer and early. fall of 1874, and 
executions issued on some of these judgments prior to November 5, 
1874, the date of this cancellation of stock ? 
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(Mr. Junkin objects—first, that this is not cross-examination as 

to anything asked by him in chief, or by any other counsel who ex- 

amined the witness; second, that the records of the judgments 
and executions are the best evidence.) 


A. To the best of my knowledge and recollection, there were not 
any such. I was absent during that summer and don’t remember 


when I returned. 
Q. What time did you go away and when did you return ? 
A. I can’t answer exactly to that. 
Q. Do you mean to say you were absent that vear from the 1st of 


July till the 5th of November? 

A. No; I mean to say that I left the city in June or July and got 
back some time in October. It was not my business to attend to 
the company’s debts, although I was a director and consulting en- 


gineer. : 
(Signed) THOMAS J. CRAM. 
WILLIAMS CARTER, Examiner. 
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Meeting pursuant to adjournment of Friday November 11, 1881 


at office of examiner. 
Present : Messrs. McMurtrie, Roney, Farley (for Cassidy & Archer), 


Neilson, Smith, Bull, Hoffinan. 
Mr. MeMurtrie offers in evidence four letters from Mr. Howes 


(marked “ U,” “ V,” “ W,” and “ X ”). 


General CraAmM called. 


Question. Are those letters from Mr. Howes? 
Answer. They are. 


Plaintiff produces a paper marked “ Z,” being an assignment of 


a patent right. 


Paper shown witness marked “A, No. 1,” being a contract between 
Howes and B. A. Mitchell; and paper marked “ B, No. 1,” being a 
contract between Howes and B. A. Mitchell; and paper marked 
“C, No. 1,” being a certified copy of deed from Howes to corpora- 
tion; and paper marked “ D, No. 1,” being a deed from Baily to the 
corporation ; also paper marked “ E, No. 1,” being a scheme for the 
settlement with the New York Company mentioned in the answer ; 
also “ F, No. 1,” being a record of judgment of Cram against the 
company. : 

1138 All these are offered in evidence. 
Mr. Hoffman objects to the admission of these papers. 

Mr. McMurtrie asked Mr. Hoffman to state the grounds of his ob- 
jection. 

Mr. HorrMAn: For irrelevancy. 

Mr. McMurtrie to witness: 

Q. General Cram, state in what manner you became a member of 
the association which was afterward incorporated as the North Caro- 
lina Gold Amalgamating Co., and what was the consideration you 
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aid, and how it was paid, for the stock that was issued to you out 
of the $100,000 original capital stock. 

A. I became interested in the association in September, 1873. I 
was first approached by the association through its treasurer, who 
explained to me the condition and the wants of the association : 
First, that they wanted my services in the capacity of consulting 
engineer for the association to examine professionally the capacity 
of the “ Crosby process” for extracting gold from sulphuret gold 
ores; also for examining into the reports of the success of the pro- 
cess; also of the nature of the machine requisite for the reduction 
of such ores; also for examining the reports of the State geologist 
of North Carolina, Emmons, upon the Gold Hill mine, Rowan 
Company, North Carolina; also into the history of the products of 
that mine; also to make a report to the association in reference to 
the probability of the profit or loss of said process in working the 
ores of that mine; and for such services it was agreed that the asso- 
ciation should pay me $20 a day for my services of ten hours’ labor 
ver day. 

Next the association wanted me to loan or advance moneys to 
them for the purposes of carrying on the operations of the associa- 
tion. My reply to the advancing of money was that I would do so 
provided, on my own investigation, I should judge the process to be 
applicable profitably for the reduction of the North Carolina Gold 
Hill ore. 

It was then understood that the amount for my services and the 
amount of money that I should advance (Mr. Hoffman objects to 

oral testimony of any agreement unless it be shown there is 
114 nowritten contract). (Witness replies that he don’t remember 


any written agreement) would be received by the association | 


as entitling me to an interest in all the assets pro rata of the asso- 
ciation or of the company which the association intended to form 
and obtain a charter for, provided | myself should deem it my own 
interest to take stock in the corporation. : 

After investigating the subject to a certain extent in my capacity 
of consulting engineer, and becoming satisfied that it was a favor- 
able enterprise, ! agreed to advance or loan moneys to the associa- 
tion by installments. I did loan them money to the amount, all 
told, of twenty or twenty-four hundred dollars. This is as near as I 
can recall, it being more than eight years since. This money and 
the services amounted to over $3,000. When the settlement was 
made with the treasurer of the association I received from him a 
certificate (“ Exhibit E” shown witness) entitling me to thirty shares 
in the capital stock of the N.C. G. A. Co. That was the way in 
which I paid for the thirty shares of the original stock of the $100,000 
capital. I bought ten other shares in the market from a person who 
had got it from the company as paid-up stock. I paid for it, par or 
nearly par,in money. That is all the stock I had until the increase 
of the capital to $1,000,000. 

I also assigned by a written agreement all right, title, or interest 
whatsoever [ had acquired in virtue of my services and loan of 
money in the association unto the N. C. G. A. Co. 


ee 
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(Mr. Bull, on behalf of B. K. Jamison & Co., stated that until it 
was made to appear that his clients were in any way interested in 
the N. C. G. A. Co. at or since the time the plaintiff’s judgment was 
obtained he considered it unnecessary to offer any evidence.) 


Cross-examined by Mr. Horrman: 


Question. You stated in your answer that you received thirty 
shares of the stock of the incorporated company for a loan of some 
$2,000 and services rendered to the N. C. G. A. Co. while an 
115 ~— association and before it obtained a charter and became a 
corporation; what application was made of the money so 
loaned ? | | 
Answer. I have not stated in my examination-in-chief what 1s 
implied in this question. | 
Q. How much did you loan to the company before incorpora- - 
tion ? 
A. I loaned to the association, before it was incorporated, from 
$2,000 to $2,400. | 7 
Q. What application did the association make of this money ? 


(Mr. Roney objects that General Cram has stated that he was not 
connected with the association except as stated above.) 


A. I was not a member of the original association and had no con- 
nection with it, otherwise than as I have stated, except on a few days 
previous to the organization of the chartered company, when, on in- 
vitation, I was present at a meeting or meetings to talk over the pro- 
posed plan of organization into an incorporated company. In regard 
to the use of the money which I had loaned, I cannot testify of my 
own knowledge. 

Q. Do you know whether the association purchased any property 
with it, or whether they spent it in their running expenses? 

A. I think that some of it 


(Mr. Roney objects unless General Cram can state of his own 
knowledge.) 


Some of the fund which this helped to make up was expended in 
sending to Raleigh, N. C., to obtain the charter, and some of 1t was 
expended in sending an attorney to Gold Hill to examine into the 
mine, with a view of making the contract with Amos Howes for de- 
livering ore to the mill to be built for the reduction of the ores of 
that mine; and [ also think some of the fund was expended in mov- 
ing machinery from the “Old Dominion” mine in Virginia to the 
Gold Hill mine, in North Carolina. 

Q. Then this $3,000 which you paid for thirty shares of 

116 stock represented a claim for services and money loaned by you 
to the association, and after it became incorporated the cor-. 
poration accepted the release of this claim against the association as 
payment for the stock of the company incorporated ? Is not that so ? 

A. The release of this claim that I had against the association and 
the assignment of all the right, title, and interest that I had in the 
property of the association unto the incorporated company were re- 
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oot in full payment for the stock for thirty shares of full-paid-up 
stock. 

Q. Was your interest in the association, your claim for money 
loaned, and your claim for services rendered evidenced by any written 
agreement ? 

A. (Witness refers to “ Exhibits A and E.”) I can’t remember 
whether at the time there were any written agreements or not; it is 
more than eight years ago; whatever agreement I made, whether 
written or verbal, I held as sacred as if put in writing. 


Meeting adjourned until Friday, November 25, 1881. 


T. J. CRAM. 
WILLIAMS CARTER, Examiner. 


117 Co1T vs. GOLD Co. 


Meeting before examiner pursuant to adjournment of November 
18, 1881, at three o’clock. 

Present: Messrs. Hoffman and Hart, for plaintiff, and Messrs. 
Neilson, Junkin, Bull, Farley (for Archer and Cassidy); Bulliit, 
Roney, and McMurtrie. 


Lioyp P. SMITH sworn (for defendant). 


Counsel for plaintiff desires Mr. McMurtrie to state what he pro- 
poses to prove by the testimony of Mr. Smith. 

Mr. McMurtrie declines to do so until there is some one to say 
whether this is admissible or not, which will be when the testimony 
is read in court. 

Counsel for plaintiff objected to the examination of Mr. Smith. 

Q. Were you a member of the company which was ultimately 
chartered, known as the N. C. G. A. Co.? 

‘A. No, sir. 

Q. Had you any interest in that association or their property ? 

A. Yes, sir; I contributed money to it. 

Q. How much had you contributed and are those the vouchers for 
the payments? 


(Objected to as irrelevant and inadmissible.) 

A. I contributed $2,000, and these are the vouchers. 

(Four checks produced, marked G, Nos. 1, 2, 3, 4.) 

Q. What did you receive, if anything, from the corporation in 
satisfaction of that loan ? 

(Objetted to.) 


A. I received twenty shares of the N. C. G. A. Company’s 


stock. 
118 Q. What amount of stock did you subscribe for and agree 


to take? 
(Objected to.) 
A. Twenty shares. 
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Q. After the corporation was incorporated did that corporation 
become indebted to you; and, if so, how and to what amount? 


(Objected to.) 


A. It did become indebted to me by my lending it sais to the 
amount of $15,081.63. 


(Account annexed.) 
(Account objected to, and objection to annexing the account.) 


Q. Look at the documents now produced and say if they are the 
vouchers for those loans. 

A. They are, except two, which are in the hands of counsel in 
another case. 


(Papers marked “ Exhibit I,” Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12,13, 14.) 


_Cross-examined by Mr. HorrMan: 


-Q. Was any portion of these moneys loaned by you before the 
date of incorporation, June 30, 1874? 


A. Not one dollar. 
3 LLOYD P. SMITH. 


General CRAM recalled: 


Counsel for plaintiff requests Mr. Roney to state what he proposes 
to prove by this witness. 

Mr. Roney declines, as this examination Is a continuation of the 
examination of General Cram at the examination-in-chief at the 
last meeting, which examination was suspended by consent of coun- 
sel in order to allow Mr. Hoffman to cross-examine, and now the 
witness’ examination-in-chief is to be resumed. 

Mr. Hoffman, counsel for plaintiff, refers to the record, which will 

show that at the last meeting he concluded his cross-exam- 
119 ination, and that the adjournment was at his suggestion, and 

there was no agreement made except that General Cram 
should be recalled without being resworn at the next meeting to 
give further testimony for the defence. 

Mr. Hart says he was absent in Pittsburgh at the time of the last 
meeting, and has no knowledge of what transpired at the said meet- 
ing. He has had no opportunity as yet of examining General 
Cram’s testimony then given, and now objects to the examination of 
the witness without a previous statement of what is proposed to be 
proved by the examination of General Cram. 

Counsel for the defendant (Mr. Roney) further says that he de- 
clines to accede to the request of Mr. Hart and refuses to have the 
examination of the witness interrupted at this stage of the examina- 
tion ; that Mr. Hoffman was present when the witness was called for 
examination at the last meeting, and the demand should then have 


been made. 
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(By Mr. Roney :) | 


Q. Were you acquainted with the Gold Hill mines, North Caro- 
lina, belonging to the company deferdant ? 
A. I was acquainted with the said mine before it belonged to the 
company, and while it belonged to the old company, by my own 
ersonal professional observation and by the representations made 
be one Amos Howes, who claimed to own the mine (objected to) and 
to have worked its ores for three years past at the time of making 
this representation. These representations were made to me in this 
city by the said Howes, at several meetings with him late in the fall 
of 1873 and early in the year 1874—previous to the organization of 
this chartered company. | 
I was acting in my professional capacity as consulting engineer ; 
he represented to me that the ores of that mine averaged $100 a ton 
in assay of gold and sixty pounds of copper; that he had sent sev- 
eral tons of his ore to be worked by the Crosby process, then in 
operation at the Old Dominion Mine, Virginia; he had been there 
and seen the process work upon his ores, as he stated to me, and 
that the process was a perfect success, aud that he was very anxious 
to have it moved up to his mine; that he had made a contract to 
furnish the mill (if one was constructed there to be worked by 
120 that process), and that he agreed to furnish the mill with the 
ore that should assay the average of $100 a ton in gold 


(Mr. Hart, of counsel for plaintiff, objects to all this line of testi- 
mony, not only as inadmissible and irrelevant but because it is not 
even responsive to the question asked the witness.) 


And sixty pounds of copper. : 3 
Q. Was there any failure of the Crosby — as applied to Gold 
Hill ore belonging to the company defendant? 


(Objected to.) 


A. There was not. . 
Q. What was the failure, then, to produce ore in paying quanti- 
ties ? 


(Objected to.) 


A. Mr. Howes failed to furnish the ore according to his contract’ 

Q. Mr. Howes has testified that the value of the machinery 
brought from the Old Dominion mines was $7,500. What was the 
value of that machinery ? 

A. The corporators valued it at (objected to) $15,000, and that is 
my estimation. 

Q. What amount of money was turned over by the N.C. G. A. 
Company, before its incorporation, to the incorporation defendant ? 

A. Fourteen thousand three hundred and odd dollars. : 

Q. Amos Howes has testified that he received nothing for the con- 
tract to furnish ore; is that true? 

A. No, it is not; he was to have half the profits resulting from the 
milling of the ore, and was also to be said 7 a ton for furnishing 
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the ore; he,also received from the company, to enable him to carry 
out the contract, $5,500 in advance to enable him to furnish ore to 


the mill. 
T. J. CRAM. 


121 Mr. Bullitt calls General Cram on behalf of I*. M. Lewis, 
executor of John Hulme, deceased. 


Q. Was the N. C.G. A. Company a debtor to John Hulme and to 
his estate; and, if so, to what amount? 


(Objected to.) 

A. It was a debtor to John Hulme for money loaned about 10th 
April, 1874, to the amount of $1,000. | 

Q. Has that debt ever been paid, or any part of it? 

A. No. 


No cross-examination. 
T. J. CRAM. 


Adjourned until December 2 at 3 o’clock. 


122 Coit vs. Goup Co. 


Meeting pursuant to adjournment of Friday, November 25, 1881, 
at office of examiner, 416 Walnut street. 

Present: Messrs. Hoffman and Hart, for plaintiff; Messrs. Bull, 
Farley (vice Cassidy and Archer), Neilson, Roney (for McMurtrie). 


Mr. Roney and Mr. McMurtrie, for Messrs. Cram and Lloyd P. 
Smith and the company defendants, ask the examiner to note that 
they here close their testimony. 


Meeting adjourned till Friday, December 9, at three o'clock. 


123 Coit vs. GoLp Co. 


Meeting before examiner December 9, pursuant to adjournment 
of December 2d. . 

Present: Messrs. Hoffman, Hart, Roney, Farley, Neilson. 

Mr. Farley calls General Cram on behalf of Miss Virginia C., 
Carrie A., and Miss Emily Boggs, for themselves and for Miss Vir- 
ginia C. Boggs and Miss Carrie Boggs as executors of Mary Cram, 
deceased. 

Question. Do you know these defendants ? 

Answer. I do. 

Q. Were they the owners of any stock in the N. C. G. A. C.? 

A. They were. 


Q. How much? 
A. Three shares each, and Mary Cram one share of the original 


capitai stock of $100,000; they purchased their respective shares in 
the open market on the 16th of March (or about that date) (objected 
to by Mr. Hart as irrelevant), 1874, and ‘paid for it in cash as fully- 
paid-up stock; they never subscribed for this stock to the com- 


pany. 
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124 Q. From whom did they purchase the stock ? 
(Objected to by Mr. Hart as irrelevant.) 


A. They purchased from the W. S. Gold and Silver Amalgamat- 
ing Company of Virginia. 
~ Q. What connection had these ladies with the association ? 

A. None whatever, any further than to own the stock. 

Q. What became of the original shares held by them ? 

A. They received notice from the company defendants—that is, 
the N. C. G. A. C—on or about the 20th May, 1874, that they could 
receive four shares of the new increased capital stock for each one 
of the old shares, provided that they would surrender and have can- 
celled all their old shares, which they did, and that was intended 
in full payment for the new stock. , 


(Objected to by Mr. Hart as irrelevant.) 


They never subscribed for the new stock, nor did they agree to pay 
anything for it except by surrender of the old. 


(Objected to as irrelevant.) : 


Q. Were any other new shares sold by the company to the de- 


fendants ?. 
A. No, sir; not for cash. 
Q. What became eventually of these increased shares owned by 


these ladies ? 

A. On the 5th of November, 1874, they were notified and re- 
quested by the company to surrender all the shares of the new stock 
which they had received and have them cancelled and receive a 
certificate for une share for every four of these new shares surren- 
dered ; they acceded to this, surrendered the shares, and had them 


cancelled. 
(Object to as irrelevant.) 


Q. What became of those shares issued to the ladies in lieu of the 
shares surrendered by them on November 5, 1874, for cancellation ? 
A. They were (some time in 1876) disposed of by returning them 


to the company. 
(Objected to as irrelevant.) 


125 Q. What loss did they sustain on their shares ? 
A. All that they paid for the original stock, never having 


realized any benefit whatever. 
(Objected to as irrelevant.) 
I believe they paid something near par for the stock. 


No cross-examination. 


T. J. CRAM. 


Counsel for plaintiff request the examiner to notify all the coun- 
sel for defendants to proceed with the taking of testimony if they 
have any to offer, that the cause may progress with reasonable dili- 


gence. 
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126 Coir vs. GoLD Co. 


Meeting before examiner December 16, 1881, at three o’clock. 
ee Messrs. Hoffman, Hart, Roney, Farley, Neilson, and 
ull. | 


Messrs. Neilson and Husband, representing some of these defend- 
ants, before offering any evidence on part of their clients, now called 
upon the complainant’s counsel to know when it will suit their con- 
venience to hand over Amos Howes and Francklyn Coit (witnesses 
examined on part of complainants in July last) for cross-examina- 
tion. 

Counsel for complainants reply that these two witnesses were pres- 
ent at the metting referred to ready to be cross-examined, and were 
actually cross-examined by Mr. Roney and General Cram 


(Mr. Roney objects that it was not true that General Cram took 
any part in the cross-examination, except to suggest questions to 
Mr. Roney.) 

(Counsel for complainant withdraw their statement as to General 
Cram upon the representation of Mr. Roney.) 


and might have been cross-examined by any other of the counsel 
present. 

Mr. Husband on that occasion withdrew and thereby lost the op- 
portunity of cross-examination at that time. 

Counsel for complainant, however, will immediately communicate 
with the witnesses and request their attendance in compliance with 
Mr. Husband’s wishes. 

; Mr. Husband responds that he desires it understood, as he 
127 ~—sought to have it understood in July, that his protest against 
these proceedings was mainly based upon want of sufficient 
notice of that meeting, and because of the absence of his colleague, 
who had received no notice of the meeting, and without whose pres- 
ence he could not proceed. And he desires further to add that un- 
less these two witnesses referred to are produced for cross-examina- 
tion within the next twenty days he will thereafter move the court 
to strike out all the testimony so far as it affects the interests of his 
clients. : 

Counsel for complainant ask Mr. Husband whether his clients will 

pay the fare of those witnesses from York (where they reside) to 
*hiladelphia and back. 

Mr. Husband says: The answer to that is “ No;” unless they ad- 

mit upon the record that they are too poor to pay it themselves. 


THoMAS H. NEILSON, sworn, says: 


Examined by Mr. Huspanp: 


I am counsel, with Mr. Husband, for a number of the defendants 


in this case. 

Question. Where were you in July last? 

Answer. I was in the city up to the morning of the 4th of July, 
when I left the city for a little vacation. 


I—6 


66 WILLIAM A. COIT VS. 


Q. Did you ever receive any notice of the meeting of the 7th of 
July? 

A. Not until a week after it was held. 

Q. What relation did you occupy in this case, as counsel, as to the 
conduct of it? 

A. I was originally the counsel, and conversant with the facts of 
the case, and entered an appearance for the defendants. I took Mr. 
Husband in as senior counsel, being one of the defendants myself. 
I drafted the answer of the defendants, whom I represented. I had 
no intimation of the meetings being held, and didn’t suppose that 
there was to be a meeting in the summer; consequently I didn’t 
thoroughly post Mr. Hushand in regard to it, so that he could have 

gone on without me. 
125 Q. Were you one of the original stockholders of this com - 
pany, and to what extent? 

A. I was, and am the owner of twenty shares. 

Q. Can vou state when Mary A. Neilson becam+ a stockholder, 
and the extent of her stock ? : 


(Objected to.) 


A. The books of the company will show that it was before the in- 
crease of the capital, and I bought it in the open market; I bought 
tifteen shares and paid par for it; [subsequently bought (I think after 
the increase of the capital) ten additional shares for her; I think at 
about par. 

Q. What became of the certificate or certificates of the shares 
which you held in your own right, and what became of those held 
by Mary A. Neilson ? 

A. At the time the capital stock was increased myself and Mary 
A. Neilson received notice as stockholders from the company that if 
I would surrender my twenty shares of original stock and Mary A. 
Neilson her fifteen shares of original stock that the company would 
give me in exchange eighty shares and Mary A. Neilson sixty shares 
of the increased stock. We assented to this, delivered vur certificates, 
and took our increased stock. 

Q. What became of your certificates of increased stock ? 

A. In November, 1874, at the request of the company, and in 
order to meet the views of the N. C. Ore Dressing Company, we sur- 
rendered our increased stock, and got a receipt entitling us, to wit, 
Thomas H. Neilson twenty shares and Mary A. Neilson seventeen 
and a half shares; the seventeen and a half shares cost Mary A. 
Neilson about $2,500. 

Q. To what extent was. the capital of this company increased 
when you bought the original shares ? 

A. It was increased from 1,000 shares to 10,000 shares, and money 
increased from $100,000 to $1,000,000; I originally owned about one- 
fiftieth of the company ; I now own one five-hundredth. 

Q. When you were the owner of one-fiftieth of the company, what 
did your stock cost you ? 

A. I paid par for it. 
129 Q. And what was the cause of the diminution of your in- 
terest ? 
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A. The increase of the capital ten times, while my interest re- 
mained the same. 

Q. Are you in debt to this corporation upon your stock or upon 
any other account? 

A. Iam not; on the contrary, the company is indebted to me for 
moneys advanced or services rendered some $3,600. 

Q. Of your own knowledge, can you state whether Mary A. Neil- 
son is or is not indebted to this company on the stock account or on 
any other account, and your reason for your knowledge ? 

A. Mary A. Neilson is my mother, and I was living at home with 
her at the time of these transactions in 1874; I bought the stock for 
her and represented her; she never attended a meeting of the com- 
pany (to my knowledge), and does not owe it a dollar. 

_Q. Do I understand from your examination that Mrs. Mary A. 
Neilson and yourself bought the stock to which you have referred 
as full-paid-up stock ? 


(Objected to.) 


A. Yes, sir. 
No cross-examination. = 
130 Coit vs. GOLD Co. 


Meeting before examiner, December 25, 1881, at three o’clock. 
Present: Messrs. Hoffman and Hart, Farley, W. H. Smith, Neil- 
son, Husband, and Roney. 


JAcoB D. MITCHELL sworn. 


Question. Are vou one of the defendants in this case ? 

Answer. I believe I am, sir. 

Q. Were you and are you a stockholder of this company? If so, 
state your connection with this company. 

A. I held 


(Objected to—witness reading paper.) 


(Mr. Husband responds that the witness has reduced his testi- 
mony to writing, and for the purpose of economy of time he pro- 
poses to refresh his memory as he reads along.) 10 shares of stock 
in said company when the capital stock consisted of 1,000 shares 
equal to $100,000; I was then owner of the one-hundredth part of 
the corporate property. 

These twenty shares were not obtained from said company by 
subscription or otherwise, but were purchased as full-paid lene in 
open market. Under a proposition made by said company I sur- 
rendered to said compan y my one one-hundredth part of the —— 
property. I received in lieu thereof forty shares full paid, in the in- 
creased capital stock of the company, which, at that time, consisted _. 
of 10,000 shares, equal to $1,000,000, thus making me the owner only 
of forty ten-thousandths, or one two-hundred-and-fiftieth part, in — 
lieu of my former holding of one one-hundredth part, having given 
to the company toward the purchase of the Gold Hill property and 
for procuring working capital, three-fifths of my origina holding, 
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and later these forty shares were returned to the company 
131 and ten shares received in lieu thereof—not, however, ten 

shares as originally held, but ten shares in a capital of 
$10,000 in lieu of the original ten shares in 1,000; so that after this 
second surrender I held only one-thousandth part in lieu of a one- 
hundredth part—the company having received from me nine-tenths 
of my original holding ; and then, after giving the company nine- 
tenths of my property, for which full par value had been paid, I am 
charged as being debtor to the company by reason of this very sur- 
render, when, in fact, instead of being a debtor to the company, I 
am a creditor of the company to the sum of about $1,000, never 
having received from the treasurer of the company any money or 
other consideration for time or service given to the business of the 


company. 


(Mr. Hoffman objects to this answer as argumentative and in- 
volving conclusions of fact and of law. Mr. Husband responds 
that the figures of the witness’ computation were made by the wit- 
ness in the last twenty-four hours, for the purpose of saving the 
necessity of doing it here during his examination.) 


Q. Are you in debt to the company in any sum of money what- 
ever? 
A. No, sir. 


(Objected to.) 


Cross-examined by Mr. Horrman: 


Q. What amount of capital did the increased issue purport to rep- 
resent ? 

A. $1,000,000, raised from $100,000. 

Q. What was the par value of this increase ? 

A. The same as the original stock, namely, $100 per share. 

Q. Did you not place some of this increased stock during the . 
—" (Objected to.) I mean by placing negotiating the sale 
of it. 

A. No, sir; I don’t remember to have ever placed any of the 
stock in 1874. 

Q. You were not the Mr. Mitchell mentioned in the pamphlet in 
a 1874, as having negotiated the sale of this incfeased issue 
of stock ? 


(Objected to by Mr. Husband.) 


132 A. I decline to answer that question unless I can see the 


pamphlet. 
Q. Did you not undertake to place a portion of this issue in the 


summer of 1874? 
A. My answer to that will depend on the sense in which this word 


undertake is used. 
Q. Did you not solicit subscriptions, and did you not go on to 
New York to make a sale of a portion of the stock ? 


(Objected to by Mr. Husband.) 
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A. To the best of my knowledge and belief, I never mentioned 
stock to anybody in New York, and I don’t now remember visiting 
the city of New York in the summer of 1874. 

Q. Did you solicit subscriptions to this increased stock anywhere ? 


(Objected to.) 


A. I shouldn’t use the word solicit in reference to anything I did 
with that stock. I now remember but one person to whom I spoke 
about purchasing any of this increased stock. 

Q. You were not, then, the person mentioned as the financier who 
was to place 5,000 shares of this increased issue ? | 


(Objected to.) 

A. I wouldn’t like to swear that I never had been mentioned; I 
wouldn’t like to swear what all creation had been doing. 

Q. I mean the person mentioned in the pamphlet published in 
1874 as having placed a portion of this stock, and as err been 
deterred by sickness from carrying out the enterprise? State any 
transactions you were engaged in in the summer of 1874 with refer- 
ence to this stock. 


(Objected to by Mr. Husband.) 


A. I must decline to answer the first part of that question for its 
indefiniteness. I don’t remember being engaged in any transactions 
in reference to that stock. 
133 Q. You say that you did not have anything to do with sv- 
licitations for subscriptions to this stock, or negotiations, or 
the sale of the same ? 
(Objected to.) 
A. Tothe best of my belief, I spoke about that stock being for 
sale to only one person. | 
Q. What was said to that person ? 
(Objected to.) 


A. I can only give the general substance of what was said. The 
person referred to was familiar with the fact of the increased stock, 
and, as I remember now, I asked him if he wouldn’t like to take 
some of it. I did not go to see him for that purpose. 

Q. At what price did you propose to negotiate the sale of it? 


(Objected to.) 
A. Fifty cents on the dollar of the par value of it. 


oo & 


Re-examined : 


Q. In these questions, as to your alleged negotiations of this stock, 
when you say you offered it at 50 per cent. of its par value, whose 


stock were you thus proposing to sell ? 
A. It was a portion of the stock under the increased capital which 


had been placed in the treasury of the company to procure additional 
working capital. 
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Q. Did you succeed in selling any of this stock in the manner and 
form that you have stated and to the person you say you offered it? 


A. No, sir. 


Mr. Hart, who was not present at the time of the examination-in- 
chief of the witness, objects to all that part of his examination in 
which the witness goes into a calculation to show the proportion of 
the witness’ interest in the company and its capital, and in which 
the witness states that he bought the stock at par, or as full-paid 


stock, as irrelevant, immaterial, and incompetent. 
J. D. MITCHELL. 


WILLIAMS CARTER, Examiner. 
134 Colt vs. GOLD Co. 


Meeting before examiner, Friday, January 6, 1881, at three o’clock. 

Present: Messrs. Hoffman, Hart, Junkin, Bullitt, Neilson, Roney, 
and Bull and Farley. 

On behalf of the estate of John Hulme, deceased, Mr. Bullitt 
offers in evidence the minutes of a special meeting of the directors 
of the N.C. G. A. A., held February 26, 1879, and set forth on pp. 
186, 187, 188, 189, 190, 191, 192 of the minute book of the company 
heretofore identified, for the purpose of showing that on that date 
the estate of John Hulme, deceased, was a creditor of the said com- 
pany to the amount of $1,306.17, made up of $1,000 principal debt 
and $306.17 interest thereon to June 1, 1879, and for the further 
purpose of showing that this debt was on that date acknowledged 
by the N. C. G. A. Co. as a Just and proper claim against it. : 

Counsel for the plaintiff object to the offer as incompetent and im- 
material. 

Adjourned until Friday, January 13, at 3 o’clock p. m. 


FRIDAY, January 13, 1882. 


Present: Messrs. Hoffman and Hart, Roney, Farley. 
General CrAmM recalled on behalf of the Misses Boggs and Mrs. 


Cram’s executrixes. 
By Mr. FaR.ey: 


Question. Please explain the connection of Mr. Coit, the plaintiff 
in this case, with the N. C. G. Co., and in what manner he became 
a creditor of the company. 


135 (Objected to as irrelevant, improper, and inadmissible.) 


Answer. When the company defendant purchased the Gold Hill 
mining estate of Amos Howes, the company gave certain acceptances 
to Howes in part payment for the property, one of these acceptances 
amounting to $1,000 in the shape of a draft on the company, dated 
on or about the 1st June, 1874, payable in four months; this draft 
was transferred by Howes to the said William A. Coit; at the time 
of the purchase of the said estate Coit held a second mortgage on 
said estate; in the terms for the purchase of the property it was 
agreed between the company and Coit that the said Coit should can- 
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cel the old mortgage which he held and take a new mortgage from 
the company on the said property, of equal force, to be paid in in- 
stalments, with interest; before the first instalment became due the 
president of the company, then Mr. Lloyd P. Smith, paid the inter- 
est in cash due on the mortgage and accepted a draft of $3,000 drawn 
by Coit on the 15th August, 1874, payable the 15th December, 1874; 
this draft was for the amount of the first instalment called for by 
the said mortgage; after the pecuniary embarrassments of the com- 
pany Coit foreclosed this mortgage and included therein the first in- 
stalment, for which this last draft was given, and sold out all his 
right, title, and interest on said mortgage on or about the time of 
the sheriff’s sale of the property; that sale took place August 28, 
1875; he got $25,000 in cash, and he gave a deed conveying all his 
right, title, and interest in the property covered by the mortgage 
and the mortgage too. 

Q. This $3,000 draft which was given for the first instalment of 
the Coit mortgage is the same draft which was reduced to judgment 
in the court of common pleas No. 1, March term, 1879, No. 228, on 
May 10, 1879, and which is part of plaintiff's claim in this case, 1s 
it not? | | 


(Objected to as leading, and as irrelevant, incompetent, and inad- 
missible.) 


A. To the above question I answer, “ Yes.” 
Q. Did — debt of Mr. Coit, the plaintiff, accrue before the Misses 
Boggs and Mrs. Cram became shareholders in the N.C. G. A: Co.? 


36 (Objected to as irrelevant, incompetent, and immaterial.) 


A. The indebtedness for the $1,000 draft accrued after they be- 
came shareholders of the original stock, when the capital of the 
company was $100,000; also, the draft for $3,000 was accepted by 
the company after they became shareholders of the increased capi- 
tal stock. 

Q. What disposition was made of the $3,000 draft given by the 
Gold Company, defendant, to Coit, the plaintiff in this suit? 


(Objected to as irrelevant, immaterial, and incompetent.) 


A. The draft was given for the first instalment of the mortgage, 
and when he foreclosed the mortgage he included that instalment 
in the foreclosure and afterwards brought his suit against the 
company and obtained judgment including the same draft. 

Q. To whom did Coit sell his interest in the mortgage held by 
him on the N. C. G. Co.’s property ? | 


(Objected to as immaterial, irrelevant, and incompetent.) 


A. Toone Holmes, of Salisbury, North Carolina. 
Q. Was there anything else included in that sale beside the inter- 


est in this mortgage ? 
(Objected to as irrelevant, immaterial, and incompetent.) 


nen he pon ee eae 


"2 WILLIAM A. COIT YS. 


A. There was nothing included in the sale of the property of the 
mortgage covering the property, otherwise than what the mortgage 
called for, to my knowledge. 


No cross-examination. 


Adjourned until Friday, January 20th. 
T. J. CRAM. 


WILLIAMS CARTER, Examiner. 
1363 Co1T vs. GoLD Co. 


Meeting before examiner, January 20th, at three o'clock. 
Present: Messrs. Hoffman and Hart, Roney, Junkin, Bull, Far- 
ley, and Husband. : 


Mr. Henry H. Barton, sworn and examined by Mr. Junkin, 
says: 

Question. You are one of the defendants in this case? 

Answer. Yes. Mr. Christopher Bockius called on me one even- 
ing and said he was in trouble about $600, and said if he didn’t 
raise the amount he would. have the sheriff on him next day. He 
offered me as security five shares of this Gold Company’s stock, 
representing it to be worth $120 a share. Not knowing anything 
about the matter—not expecting to get my money back—I told him 
I would buy the stock and give him the money, and I paid him 
$600 and he brought me the shares. Subsequently they demanded 
the shares of me, and I surrendered the shares, and I received in 
lieu thereof certificates for twenty shares of the watered stock, and 
I received the certificates therefor. Subsequently, on December 9, 
1874, these certificates were surrendered, and I received in lieu 
thereof the two receipts, which I now produce, of that date, num- 
bered 120 and 121 and marked “ Exhibits Nos. 1 and 2, of January 
20, 1882,” signed by the president and secretary of the company, 
with its seal, which acknowledged the return of the twenty shares 
and that I was entitled to have a new — for one share for every 
share thus returned—that is, for five shares. I never applied for 

and never received the certificate for the five shares. 
137 Q. What knowledge, if any, had you of the organization 
of this company, of the manner in which the stock was paid 
for, and had you been a subscriber for the stock ? 

A. I had no knowledge in regard to the organization of the com- 
pany; I did not know how the stock had been paid for, and I was 
not a subscriber, and I supposed it was full-paid stock; I had noth- 
ing whatever to do with the formation or carrying on of the com- 
pany. 

Now, the whole of the above testimony was taken down with the 
understanding on the part of counsel subject to any and all objec- 
tions which might be made by counsel representing the plaintiff, 
who, accordingly, object to the whole of it as irrelevant, immaterial, 


and improper. 
H. H. BARTON. 


a. 
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B. K. JAMISON, sworn and examined by Mr. Butt: 
Iam a member of the firm of B. K. Jamison & Co; our firm is 


one of the defendants in this suit; I know there was such a com- 


pany as the N. C.G. A. Co. formed, but I know nothing further 
about it; our firm had nothing to do with the organization of that 
company. We were not subscribers to the stock of the company, 
either individually or as a firm. 

Question. The evidence in this case discloses the fact that certain 
shares of the stock of the company stand on the books thereof in 
9 name of your firm; state what you know in regard to those 
shares. 

Answer. If there is any of the stock standing in our name, or 
ever stood in our name, it belonged to George J. Richardson, and I 
think at one time he deposited a certificate with us as additional 
collateral on certain loans that we were carrying for his account, 
and my impression is we returned that stock to him; that is all I 
know about it. 

We had no interest in the stock otherwise than I have stated. 

Q. Do vou hold any of that stock now ? 

A. Not that I am aware of. : 
138 Q. Have you had any interest in this stock since the com- 
mencement of the March term, 1879, which is the first Mon- 
day in March? 

A. I never had any interest before or since that time further than 

I have stated. 


_(Notre.—The whole of the above testimony by the last witness is 


-objected to by counsel for plaintiffs as irrelevant, immaterial, and 


incompetent. The objection is made now as though made prior to 
its taking down, by agreement of counsel.) 


Subject to the above objection, counsel for the plaintiff cross-ex- 
amined as follows: 


Q. Do you remember the amount of the loans due to you or your 
firm by Richardson, and for which you have testified that he as- 
signed these shares of stock to you as additional collateral security ? 

A. I don’t remember the exact amount. but at that time I think 
it was probably $12,000 or $15,000 ; it will be impossible to give the 
exact amount, because at that time there was a running account of 
loans, evidenced by notes, due bills, etc., which were paid off and 
renewed from time to time; there was no detailed account with Mr. 
Richardson in the books. 

B. K. JAMISON. 


WILLIAMS CARTER, Examiner. 
Adjourned till January 27. 
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139 Coit vs. GoLD Co. 


Meeting before examiner, January 27th, at three o’clock. 
Present: Messrs. Hoffman and Hart, Farley, Roney, and Neilson. 


Jno. R. HALL sworn (NEILson): 


I bought stock in this company some time in 1874. I bought it 
in open market and paid par and over par. I bought somewhere 
about June, 1874. I was not an original subscriber to the stock. I 
originally bought 5 shares, then 15, and altogether owned between 
60 and 100 shares. I am not and never was indebted to the com- 


pany for stock or otherwise. 
(Objected to.) 


I own no stock of the company now. I parted with my stock in 
1875, Ithink. I am almost certain. 


Cross-examination by Mr. HorrMan: 


Question. Where did you purchase this stock in open market ? 
Answer. Of B. A. Mitchell and other parties; not of the com- 
any. 
J Q Then you don’t mean to say you bought this stock at the 
stock exchange ? | 
A. No. I bought none at the stock exchange. 1 bought it as 
full-paid-up stock, mainly from individual holders; none from the 
company ; the stock ledger will show from whom I bought it. 


140 Re-examined: 


I surrendered what stock I had at the time of the increase of stock 
and received the increased stock for it, each being a full equivalent 


for the other. 
I have no interest in this company now, and have had none since 


1875, I think. 
JNO. R. HALL. 


ALLEN MIDDLETON affirmed : 


I am supposed to own some stock in the company; about 240 
shares, I think. I became connected with the company when the 
company first started, and the stock ledger will show the amount of 
stock I then owned. I owned 60 sharesthen. I paid par for it. 

At the time of the increase of the capital stock I surrendered, 
through Mr. Jos. G. Mitchell, my original stock, receiving the in- 
creased stock, and I surrendered all the increased stock in November, 
1874, and received back (through Mr. Mitchell) the original 60 shares. 
For the original 60 shares I received 240 shares, which I returned to 
the company in November, 1874, and got 60 shares of the increased 
capital stock. 

Q. So that now, instead of owning 60 shares when the capital stock 
of the company was $100,000, you now own 60 shares when the 
capital-of the company is $1,000,000; in other words, your interest 
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was only one-tenth after the increased surrender of the capital stock 
of what it was before? 


(Objected to.) 


A. Yes. 

Iam not indebted to the gompany for subscription to stock or 
otherwise. : 

_ company is indebted to me in over $1,000 borrowed money, 
cash. 

Q. Did you agree to pay for the increased stock in any other way 
than by the surrender of the original certificates ? 


(Objected to as irrelevant, immaterial, and incompetent.) 
A. No, sir. 


141 Cross-examined: 


Q. Do you mean to say you paid $6,000 in cash for your first 60 
shares of the stock of this company ? 

A. Whatever my original subscription was I paid in notes—then 
paid the notes. - | 

Q. Did you pay $100 in cash for each share ? ses 

A. Yes, sir. 

(Objected to.) 

Q. How much in cash and how much in notes did you pay for 
these 60 shares ? 

A. It was all paid in notes originally, and the notes paid, as they 
came due, by instalments. 

Q. These notes were for $6,000 ? 

A. They were divided into $1,000 notes. There were six of these 
notes originally at $1,000 each. 

I paid these notes, principal and interest. This 60 shares was 
bought from the company, the president and treasurer, the heads 
of the family. Mr. J.G. Mitchell was the treasurer of the company, 


as well us the association, before incorporation. 
| ALLEN MIDDLETON. 


Gen’] Cram, called on behalf of A. G. Elliott and Jos. B. Mitchell, 
executors of Jos. G. Mitchell, deceased, being duly sworn, says: 


Joseph G. Mitchell was one of the original association. When 
the company was organized under its charter he had subscribed for 
100 shares of the stock of the company, when the capital was 
$106,000. He received that stock about the 16th or 17th February, 
1874. After the purchase of the Gold Hill estate mining property 
the capital stock was increased to $1,000,000. In the meantime, 
prior to the increase, he had sold out all but 40 shares of the origi- 
nal stock. : 

Under the resolution of the stockholders, 11th May, 1874 (or the 
20th or 21st May), he surrendered those 40 shares and received 160 
shares of the new stock for the surrender or cancellation of his 40 
shares of the old stock. 
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142 He did not subscribe for any of the new stock; neither 
_ did he agree to pay for it, except by the surrender of the old. 


(Objected to.) 


That surrender and cancellation took place. 

Under the arrangement made-with the ore-dressing company that 
‘brought a suit for title to the Gold Hill estate he surrendered all the 
new stock which he then held and took back a receipt for one share 
for every four thus surrendered. 


(Objected to as immaterial and irrelevant.) 


This surrender took place on November 5, 1874, or a day or two 


afterwards. 
Question. Please state whether J. G. Mitchell is indebted to-day 
to the company for subscription to stock or on any other account. 


(Objected to.) 


Answer. He is not so indebted. 
Q. Please state whether the company is indebted to him; and, if 
so, to what amount 


(Objected to.) 


A. On the Ist June, 1879, the principal of the debt the company 
owes him was $8,332. The interest up to that date was $1,853. The 
company still owes these amounts, with interest on principal since 
then to this date. 

Q. Were all the accounts of the company audited by an auditing 
—— at that time and the amounts ascertained up to that 

ate ? 


(Objected to.) 
A. Yes. This audit was accepted and approved by a board of 
directors at a meeting duly organized. | 


No cross-examination. 
T. J. CRAM. 
WILLIAMS CARTER, Examiner. 


143 Co1tT vs. CoLp Co. 


Meeting before examiner, February 3, at three o’clock. 

Present: Messrs. Hoffman, Hart, Farley, Roney, and Husband. 

Mr. Smith was to have had the day for the examination of his 
witnesses, but not appearing and there being no one present and 
ready to go on, there was no evidence taken. | 

Mr. Husband declares for himself and Mr. Neilson that they haf¥e 
closed their testimony. 


Adjourned till February 10. 
144 Co1T vs. GOLD Co. 


Meeting before examiners, February 10, at three o’clock. 
Present: Messrs. Hoffman, W. H. Smith, and Roney. 


a 
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M. H. Coss sworn, and examined by. Mr. Smith: 


I am defendant in this bill. 

Question. Were you ever a stockholder in the N. C. G. A. Co., and 
if so, under what circumstances you became one? 

Answer. I owned three shares, purchased in open market in May, 
1874, I think. 

Q. From whom did you purchase and what price did you pay, 
and what were the circumstances attendant upon their delivery to 
you : 

A. I purchased them from Dr. J. D. Mitchell; paid $110 for each 
share, and paid the money to Dr. J. D. Mitchell : I understand it 
was full-paid-up stock. 

I was furnished with a copy of the charter and my attention was 
directed to the clause limiting the liability of the stockholder. The 
clause was section 4, page 34, of the charter, January 30,1874. 

Q. Do you remember the par value of the stock ? 

A. $100, and I paid $110. 

Q. What bad you to do with the company at the original organi- 
zation of the company or previous to the purchase of this stock, and 
if anything ? ss : 

A. Nothing whatever. 
145 Q. What did you do with the stock that you, purchased ? 
A. I returned it to William F. Mitchell, secretary of the 
company, in June, 1874, under a resolution of the company. 
Q. Have you that or any other stock of the company at the pres- 


ent time? 


A. Neither that nor any other. 

Q. Did you ever receive any dividends upon that stock ? 

A. I never received any dividends upon that stock. 

Q. Do you now, or did you ever, owe the company defendant 
anything ? 


(Objected to.) 


A. Never, to my knowledge. . 

Q. What other transactions or purchases of stock did you ever 
have with the company defendant, if any? 

A. I never purchased any other stock. When I delivered the 
three shares to the secretary he gave me what I supposed to be a 
receipt entitling me to an increased number of shares under a new 
organization. 

That receipt or paper I surrendered about the Ist of November, 
1874, and received in lieu thereof a receipt entitling me to the re- 
turn of my original three shares of stock, which shares I have never 
received—never applied for. I hold the receipt entitling me to 
them. 

Q. Do you know whether or not the stock was owned by Doctor 
Mitchell or any one other than the company, or whether it came 
directly from the company, or whether Dr. Mitchell was an officer 
of the company ? | 


(Objected to.) 


18 WILLIAM A. COIT Vs. 


A. I supposed Doctor Mitchell to be a bona fide owner of the 
shares. I understood him to say that the company had no stock to 
sell. I don’t know that he was an officer of the company. 


146 Cross-examined by Mr. HorrMan: 


Q. You say you bought the three shares of stock from Doctor 
Mitchell? : 

A. I bought it at private sale; not by public outcry. 

Q. When you used the expression “in open market,” you did not 
mean that the stock was put up for public sale ? 

A. No, sir; I did not. 

Q. You said you were informed that this-was full-paid stock ; 
were you told whether it was paid for in property or cash ? 


(Objected to as immaterial.) 


A. I was not informed. 

Q. I understand that you bought it as the stock of Mr. J. D. 
Mitchell; is that so? 

A. I did. 

Q. Did you pay for it in cash or property ? 

A. Cash. 

Q. What representations were made to you, if any, that induced 
you to pay ten per cent. above the par value for the stock? 


(Objected to.) 


A. It was represented to me as a good thing. 
Q. For what reason was it represented to you as a good thing? 


(Objected to.) 


A. Chiefly on account of the value of the Crosby process for amal- 
gamating ores, and the monopoly the company would enjoy at Gold 
Hill, and Doctor Mitchell was a personal friend. 

M. H. COBB. 


147 Coit vs. GoLp Co. 


Meeting before examiner, February 17, at three o’clock. 
Present: Messrs. Hoffman and Hart, and L. R. Fletcher. 


B. A. MircHeLi sworn (FLETCHER): 


I am one of the defendants to the bill; in the year 1873, myself, 
I. G. Mitchell, and A. B. Crosby were engaged in a mining opera- 
tion on a gold property in Spottsylvania county, Virginia, and in- 
terested in developing a patent process at that mine for working 
gold, called the Crosby process; at this mine we had a mill com- 
pleted for working these ores, and a large amount of machinery 
in it. 

Some time in the early fall of that year we were approached by 
Mr. Amos Howes, of Gold Hill, North Carolina, the owner or sup- 
posed owner of that property, to this effect: That he had heard of 
this process and desired to have some of his ores, or tailings of his 
ores, practically worked at our mill. He did send from North Car- 


neat nent 


| 
| 
| 


THE NORTH CAROLINA GOLD AMALGAMATING CO. ET AIL. 79 


olina to this mill a quantity of his tailings, which were worked 
through the mill to his entire satisfaction; he came personally to 
the mill to see its working. 

He was so pleased as to the results, saying repeatedly that they 

came up to our statement of the working of the mill; he was 
148 so pleased that he desired that the works under this process 

should be erected at Gold Ifill, for the working of Gold Hill 
ore, and desired to enter into arrangements for the working of his 
ores at Gold Hill. 

I proceeded to Gold Hill with Mr. Crosby; I think in the month 
of September, 1873. I entered into a proposition and contract on 
behalf of my associates and myself with Mr. Howes, which con- 
tract, I believe, is in evidence. 

Myself and associates had entered into an association with the 
same name as the subsequent incorporation, and by which I. G. 
Mitchell, A. B. Crosby, oe myself agreed to sell that mill property 
in Virginia for $30,000 of stock of the company when incorporated. 
Loans of money were made by individuals and some $14,000 or 
$15,000 were raised, and all that mass of machinery in Virginia, 
about eighty tons, was taken and freighted to Gold Hill, North 
Carolina, and placed in the new building which we had erected at 
Goid Hill under the contract with Mr. Howes. Meanwhile, 1 pre- 
pared the charter, which I got passed by the Legislature of North 
Carolina the 30th of January, 1874. 

In February, 1874, a meeting of the association and parties inter- 
ested was held in Philadelphia, and all the personal property, the 
lease with Howes, the contract, etc., was regularly transferred over 
to the incorporated company, of which John Hulme became the 
president. 

The mill was completed in the month of March, and the presi- 
dent, Mr. Hulme, General Cram, and myself, at our personal expense, 
went to North Carolina as a committee of the company to see and 


- examine the mull. 


Mr. Hulme died on the 20th of April, 1874, and J. D. Mitchell 
was elected president and subsequently Mr. Smith. 

The capital of the company at this time was $100,000. Negotia- 
tions were entered into with Mr. Howes, the owner of the Gold Hill 
pee. for its purchase, which estate was heavily in debt, there 

eing mortgages to the amount of $47,000 or $48,000 and individ- 
ual indebtedness to the amount of $35,000— , 
149 The stockholders having the right under the charter to 
increase the capital stock of the company from $100,000 to 
$1,000,000, which they did, and had the further right to increase it 
to $2,500,000. Of this amount of $1,000,000 capital, $200,000 was 
paid Amos Howes for his title, for which he executed a deed in the 
early part of June, 1874, under a contract which I prepared, signed 
by the company and Mr. Howes in the latter part of May, 1874. 

Under that contract and arrangement the stockholders of the 
original $100,000 received $400,000 of the $1,000,000, and the re- 
maining $400,000 was placed in the treasury of the company. This 
arrangement for the purchase of the property was entered into by 
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reason that at that time the company had reasonable expectations 
that $150,000 would be raised by sale of a portion of its working 
capital, whereby the indebtedness against the Gold Hill estate would 
have been entirely paid, and a large cash working capital would 
have been left in the treasury. There was no indebtedness, as far 
as I remember, against the mill company, working under its con- 
tract with Howes. _ . 

There were difficulties in the title connected ‘with Gold Hill, and 
I proceeded to North Carolina with powers of attorney from the 
company, I being a member of this bar, and the titles were finally 
gotten in unexpected into our company, so far as we could then 
ascertain. These were subsequently claims set up by a company in 
New York, called “The Ore-Dressing Company,” which never 
amounted to anything. , 

Our company being unable to pay the mortgage indebtedness, 
the property, in the fall of 1875, was sold out from the company 
under these mortgages. In the early part of the fall of 1874 I had 
retired from all active participation in the affairs of the company, 
and had sold, previous to the increase of the capital stock, the greater 
part of my original shares in the company, leaving me 25 original 

shares. These 25 being increased to 100, I sold 80 of the 100, 
150 —_— leaving five of the original shares when I surrendered the 20 
to the company. 

The company was and is indebted to me for cash loans and for 
my services to the company, whereby I am a creditor of the com- 
pany of some $5,000 or $6,000, and so acknowledged by the company. 

Q. Were you familiar with the assets of the company at the time 
of the assignment from the association to the chartered company ? 

A. I was. 

Q. What did they consist of, generally ? 

A. Of all the machinery taken from Virginia and placed at Gold 
Hill, which were engines, boilers, shafting, crushing and pulveriz- 
ing machinery, amalgamating machinery, and, in addition, at Gold 
Hill much additional of the same kind, with two large revolving 
furnaces with accompanying machinery for roasting ores ; large ad- 
ditional amalgamating tubs and machinery, and also works for ex- 
tracting copper from the ore, with a complete assay department, 
costing a Jarge amount—I think $2,000—the lease and contract 
with Howes, charter, money on hand—$14,000 or $15,000—and a 
great many other things which I can’t remember. 

Q. Can you tell the valuation of all this? 

A. At the meeting of the incorporators in February each individ- 
ual yalued for himself. It was then averaged and the average val- 
uation was $137,000, I think, but by mutual consent it was placed 
at the capital stock of the company—$100,000. 

Q. What were the conditions under which the $400,000 of the in- 
creased stock were received by the stockholders ? 

A. The surrender of their shares and getting three additional— 
or four—shares in place of their original one. 

‘Q. How was the increased stock to be paid for ? 


* ee eee 
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A. By the purchase of this very valuable gold estate, which was 
a bargain at the price. 


151 Q. Was the new stock subscribed for by the stockholders? 
| A. No, sir. 
Q. What became of this stock in excess of this $100,000? 


A. $400,000 was put into the treasury to be sold to pay the debt 
against Gold Hill, assumed by the company, $200,000 paid to Amos 
Howes, and $300,000 to the old stockholders. 

Q. What became of this. $900,000 of stock ? 

A. Subsequently, in November, 1874, the stockholders holding 
the $400,000 turned back to the company the additional three shares 
which they had received. Thus they are ten times worse off than 
before, and the remaining $600,000 in the company, as follows, 
namely, $400,000 in the treasury, Mr. Howes’ $200,000, which he 
was paid for the property, by a subsequent arrangement got back 
into the company by General Cram and others for the company. 
Thus $900,000 of the $1,000,000 is in the company’s treasury. 

Q. On whose judgment was this: property sold? | 

A. It was sold under a mortgage of some $25,000 held and owned 
by or made to William A. Coit, which was the third mortgage 
against the property. a 

Q. Have you any knowledge as to whether or not any portion of 
the indebtedness as claimed on this judgment was included in that 
mortgage ? 

A. $3,000, I think. 

Q. How long have you been acquainted with Mr. Coit? 

A. I have known Mr. Coit since the spring of 1874. I can’t say 
i Om that I’m acquainted. 


| Mr. Fletcher waives any objection to Mr. Hart’s making any ob- 
| jection to the foregoing testimony. Accordingly Mr. Hart now ob- 
jects to the whole of the foregoing testimony as given by Mr. 
Mitchell as irrelevant, immaterial, and incompetent. 


* Adjourned until February 24, 1882. 


| 152 Meeting February 24th. 
Present: Messrs. Hart and Hoffman, Fletcher, Roney. 
Continuation of the examination of B. A. Mitchell. 
Question. Can you tell me the amount the company owed you at 
the time your connection with it ceased? 


‘ (Objected to.) 


4 Answer. They owed me $4,000 principal, with some interest on 
that amount, now amounting to over $5,000. 
Q. From what time to what time was that amount accruing? 


a ty (Objected to.) 

A. I lent them $1,000 in the spring of 1874 and in August, 1874, 
they approved my bill for services of $3,000, with interest on both 
amounts since then. : 

Q. What was the property on which the new stock of $1,000,000 


was based ? 
11—56 


ae i ia 
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A. Upon the purchased property of Gold Hill estate, which con- 
sisted of 800 acres, a mansion house, and a large number of dwell- 
ings, a whole village and a large well with its engines and extract- 
ing works and pumping-engines, and also the new mill which we 
had erected and all its works. 

Q. Was or was not the Gold Hill property put in with all the 
other property of the company—that is, uniting the entire assets? 

A. It was; they were united. 

Q. What was the valuation put upon Gold Hill and the other 
assets of the company by the directors? 

(Objected to.) 

A. At $1,000,000. 

Q. Did you ever have any conversation with Mr. Howes or Mr. 
Coit with regard to the valuation put upon this property by the 
directors ? 


(Objected to.) 
A. I don’t remember any conversation with Mr. Coit, but with 
Mr. Howes many conversations. The value of the property 
153 was discussed both at Gold Hill and at our office here in 
Philadeiphia. Mr. Howes valued the property very high 
and consented to our valuation of $1,000,000. 
Q. In Mr. Howes’ testimony he places a valuation—" Item 2, Ex- 
hibit B,” at $7,500. : 
(Exhibit shown witness.) 
What is your valuation of it, and what did it cost ? 


(Objected to.) 

A. That mill in Virginia, complete, cost myself and associates 
$20,000. 

Q. What was your valuation of “ [tem 5, Exhibit B?” 

(Objected to.) 

The new mill at Gold Hill complete ? 

A. $40,000 would be my valuation, and I would not undertake to 
put it there to-day for that amount. There were two engines, I 


think, of about sixty horse-power each, in the mill. 
B. A. MITCHELL. 


Mr. Fletcher closes. 
Adjourned till Friday, March 3d. | 
WILLIAMS CARTER, Examiner. * 


154 Coit vs. GOLD Co. 


Meeting before examiner March 3d. 
Adjourned till March 10th. 


March 10th.—Present: Messrs. Hoffman and Hart and General 


Cram. 

Note from Mr. Fletcher, who was to have concluded his testi- 
mony at this meeting, saying that owing to the absence of his wit- 
ness, Mitchell, in Baltimore, he could not attend. 
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Note from Mr. Husband that he could not attend owing to the 
absence of his colleague, but that he would positively go on or con- 
clude Friday, March 17th. 

Meeting adjourned till Friday, March 17. 

WILLIAMS CARTER, Examiner. 


March 17th.—Mr. Fletcher unable to attend, and Mr. Husband 


closes. 
Adjourned till March 24th. 


March 24th.—Present : Messrs. Roney, Hart, Fletcher, and Farley. 


Mr. B. A. MrtcH ett recalled. 


Question. What knowledge had Mr. Coit of the shifting and 
change of the stock as to values, ete. ? 


(Objected to by Mr. Hart.) 


155 Answer. I was first introduced in 1873 to Mr. Coit at Gold 
Hill, and my knowledge and acquaintance with Mr. Coit 
since then consists in personal interviews with him in New York, 
Philadelphia, and North Carolina numbers of times, all in relation 
to our company in connection with the Gold Hill property: ° 
Mr. Coit was perfectly familiar with the original formation of the 
company, and with the increase of the stock of the company to one 
million dollars, was a party to it, and the company could not and 
would not have purchased the Gold Hill property and increased its 
stock without his concurrence and consent, which was in this wise: 
Mr. Coit held a third mortgage through a trustee, who was his 
son, against that property for over twenty-seven thousand dollars, 
given to the trustee for him by Amos Howes, the then owner or 
supposed owner of that property. This was given inthe year 1875. 
When our company entered into this agreement with Mr. Howes in 
May, 1874 (which agreement is in evidence), to purchase the Gold 
Hill property, in the way and manner I have before stated, part of 
that negotiation and agreement was for the purpose for getting in 
the titles to the company that, under the first mortgage, a ele of 
the property should be made, and that mortgages of like amount 
should be given to the respective parties holding the mortgages for 
their several and respective amounts, and in their several respective 
positions and priorities. To carry that into effect, agreements were 
entered into between the company and the Messrs. Holmes, and 
‘with Mr. Coit, the plaintiff. Mr. Coit, both personally and through 
his accredited agent and counsel, Mr. Bradford, was made ac- 
quainted with the designs, purposes, and intentions of the com- 
pany in the purchase of that property. An agreement with 
him by the company to the effect that he was to be placed, after 
his original mortgage was satisfied, in the same position by 
the company. Accordingly Mr. Coit made a deed to the com- 
pany of all his interest and rights under that mortgage 
156 to the company, the trustee joining in it, in which deed was 
| recited his agreement with the company, and the company 
gave him, at the same time, its mortgage, which not only embraced 
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the Gold Hill property, but also the new mill property and works 
of the company, other property, and the Mansion House which they 
had acquired under their purchase from Howes. This new mort- 
gage was dated in the month of July, 1874, and was payable in in- 
stallments; the first installment, being $3,000, became payable in 
September, 1874. Mr. Coit, also, in addition to his mortgage, re- 
ceived from the company an accepted draft for $1,000,,made by 
Amos Howes on the company. When that installment became due 
the company was unable to pay it, and he took from the company 
its draft for the amount, payable in four months, which became 
due the next December, but the president of the company, for the 
company, paid Mr. Coit in cash $553.81, being the interest upon 
the mortgage. Mr. Coit sold the property under that mortgage, in 
the year 1875, to the — Holmes, for $25,000, in cash and notes. Four 
years afterwards Mr. Coit, sued this company fer that installment 
and his $1,000 draft, and obtained judgment for over $5,000 in our 
court of common pleas No. 1, and for that judgment this present suit 
is brought. 

Q. What knowledge had Mr. Coit of that property, its location, 
and its advantages ? 


(Objected to.) 


A. Mr. Coit I met at Gold Hill in 1874. He had his son residing 
there as his representative, and had been, from his statements to me, 
interested with Mr. Howes in the working of the Gold Hill prop- 
erty for several years previous to my acquaintance with him or Mr. 
Howes, and had also a Mr. Noble there as superintendent, represent- 
ing him in the working of the mines. Mr. Coit expressed himself 
to me that the property, in his estimation, was exceedingly valuable, 

and Mr. Howes, in a written proposition made to me, valued 
157 ~° the property at $500,000 (objected to), and he also valued the 
patent at $500,000. 


(Paper called “ Proposition,” dated April 20, 1873, and signed 
Amos Howes, shown witness. Paper objected to as inadmissible.) 


Q. Where did you get that paper ? 
(Objected to.) 


A. This paper I received from Amos Howes at the time of my 
first visit to Gold Hill. 

Q. In whose handwriting is it ? | 

A. My handwriting; and signed by Amos Howes; received the 
day of its date. (Paper offered in evidence, marked “ Exhibit 
Mitchell H.”) (Objected to.) This paper contains three proposi- 
tions from Mr. Howes. This 1 submitted to my associates on my 
return to this city. The second proposition was finally accepted, 
and an agreement entered into between myself, representing my 
associates and myself, with Mr. Howes was executed, which agree- 
ment is in evidence, marked “ Exhibit —.” Subsequently, in 
accordance with that agreement, we erected our mill and works, as 
I have before stated. | 

Mr. Fletcher offers in evidence pp. 48 to 52 of the minute book 
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of the N. C. G. A. Co., showing the agreement of Coit and the com- 
pany. 
(Objected to.) 


Mr. Fletcher further offers deed ot Amos Howes and wife to 
Francklyn Coit, trustee, for this property; copy certified from the 
record, marked “ Exhibit Mitchell B.” 


(Objected to.) 


Also the original deed from Coit to the Gold Company, duly re- 
corded, dated July 10, 1874, marked “ Exhibit Mitchell C.” : 


(Objected to.) 


Mr. B. A. Mitchell says that the signature of the deed is Mr. 
Coit’s. 
158 Also certitied copy of mortgage from Gold Co. to Coit, 
dated July 10, 1874, marked “ Exhibit Mitchell D.” 


(Objected to.) 


Also certified copy of deed from Coit to M. L. and R. I. Holmes; 
dated August 28, 1875, marked “ Exhibit Mitchell E.” 


(Objected to.) ca 


Mr. Hart objects to the whole of the testimony given by Mr. 
Mitchell as immaterial, irrelevant, and inadmissible. 
B. A. MITCHELL. 


Mr. Fletcher closes. 
WILLIAMS CARTER, Examiner. 


159 The following testimony was offered on behalf of the plain- 
tiff: 


(Extract from Minute Book of North Carolina Gold Amalgamating 
Company, Defendant, Page 7.) 
PHILADELPHIA, Pa., Feb. 13th, 1874. 

Meeting of the corporators as a board of directors. 

A meeting of the corporators acting as a board of directors, as 
prescribed by the charter, was held immediately after the adjourn- 
ment of the first meeting of corporators. Gen’! T. J. Cram was called 
to the chair and J. G. Mitchell acted as secretary. 

On motion, it was resolved, That the capital stock of the company 
skall be one hundred thousand dollars ($100,000), divided into shares 
of $100 each (one hundred dollars), until further ordered. 

On motion, it was resolved, That subscription books be opened for 
the sale of the capital stock, under the provisions of the charter, 
and when a majority of the stock is subscribed and the assignment 
of each subscriber made of all their right, title, and interest in the 
association known formerly as the North Carolina Gold Amalga- 
ting Company, then this company as chartered by the Legislature of 

North Carolina shall receive at par in payment for such sub- 
160 scription, and any others subsequently made under the same 

conditions, the certificates issued by said association formerly 
known as the North Carolina Gold Amalgamating Company. 
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Extract from Said Minute Book, Page 35. 
PHILADELPHIA, May 11th, 1874. 


Pursuant to notice sent each stockholder, a meeting was held at 
the office of the company this day at 12 o'clock, Vice-President T. 
~ J. Cram in the chair, W. F. Mitchell, secretary. The vice-president 
made a short statement of the objects of the meeting, and, on motion 
of Dr. J. D. Mitchell, the following resolution was offered : 

“ Resolved, That the board of directors be, and they hereby are, 
authorized to increase the capital stock of the company to $1,000,000, 
in 10,000 shares of $100 each, whenever, in their judgment, they 
deem it for the best interest of the company so to do. And they are 
hereby further authorized to use as much of the said capital stock 

as may be necessary (not exceeding 5,000 shares of the same) 
161. four the purchase or lease of the Gold Hill mining estate, or 

for the purchase or lease of such other property as they may 
deem best for the interests of the company.” 

After thorough discussion of the above resolution, the same was 
put on its passage. The vice-president appointed B. A. Mitchell and 
B. H. Jenks as tellers, the following stock being represented and vot- 


ing on the question : 


A. Middleton, Jr., by C. Bockius, att’y -....---.------ 60 shares. 
A. EE: Hall, by J. KR. Ball, att yo. ke 45 
Fe TRE cnn w Shans nee dadianienne eeoecoee io ..* 
i ES et wi ed a ann binned tilin wie 50 “ 
M. E. Taylor, by C. Bockius, att’y | Ricci icskcig watihcoiielo diets 90. * 
Wie Welliee i Ss 
M. A. Neilson, by T. H. Neilson, att’y.----.---.-2---- o> <*> 
Ce URIS nn sinctnns wicibikels Mepianinas wie ens one in anne panies ae 
Ps IO: oon edie Aiea Woe memincaakate = ¢ 
E. L. Bockius, by C. Bockius, att’y ici wields eniskindueoea 5. * 
S. K. Ashton, by B. A. Mitchell, att’y.-.---.----____- o * 
SE 6 6 wns ane ate an ea ano a inaidiionls 40 «* 
J. F. Calkins, by J. D. Mitchell, att'y Sh Wik aoa .* 
ee Rec, ee ee eee hewiee 
Nh bats a Ge re ce ack  .* 
C. Boggs, by T. J. Cram, att’y haha eh ea tape Sh abblidnhnaal cao ees 
omer ae Ses hia eae tin ees 
E. Boggs, as Cl tt aad pilin hts Seabed ail Sais 
eS 8 ak RD is wees chtlea aioe Nia picies ae ake nee i. 4 
By i UN chk eeepc didhes ante in ee eaten 45 « 
Fs Ec EN iia sniccsaecheiai ie sas a acini daa nd ad ev ns soseninsntosin 40 * 
“ ex. est. J. B. Mitchell, deceased___._____ Go.“ 
BD RY cs a en eke Meee ae 
Pi Bs I ini inn ib na eae serait sen ln nets ie IO... * 
R. C. Simpson, by J. D. Mitchell, att’v ~---.---. 2.2L. 5 * 
U.S.G. & 8. A.C. of Va., by B. A. M. GOT oi hnintaceiicnts 154“ 
YB cE iis i oe i ie in di tik sis re in acs a 
A. B. Crosby, by J. G. Mitchell, att’y ---..-.. ---____- wm. * 
J. J. Smith, by hic Ks RON, EY Ss en wen ce cen ee 


Total number shares voted -.-_- ..-...-._.--- 870 shares. 
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870 shares of stock were voted, and the above resolution was 
unanimously carried. 


On motion, adjourned. 
WM. F. MITCHELL, Sec’y. 


162 Extract from Said Minute Book; Page 38. 


PHILADELPHIA, May 20th, 1874. 


Whereas ata meeting of the stockholders of the company legally 
convened on the 11th of May it was voted by 870 shares out of the 
1,000 shares of stock of the company (being a unanimous vote of all 
the stock represented at the meeting) that the directors of the com- 
pany be authorized to increase the capital stock to one million of 
dollars in 10,000 shares of $100 each ; and 

Whereas the executive committee have reported to the board a 
contract with Mr. Amos Howes for the purchase of the Gold Hill 
mining estate, which report has been accepted and adopted by the 
board; and 

Whereas the carrying out of that contract renders necessary the 
increase of the capital stock of the company: Therefore be it 

Resolved, That by virtue of the authority of the charter of the 
company and the authority given to the board by the vote of the 
shareholders it be, and it hereby is, ordered that the capital stock of 
the North Carolina Gold Amalgamating Company be increased from 
1,000 shares, representing $100,000, to 10,000 shares, representing one 
million of dollars. 

Resolved, That a stock dividend of three thousand shares of 

163 this new stock be, and hereby is, declared upon the one thou- 

sand shares already issued by this company, thus giving four 

in the increased capital stock in lieu of each share now held by 
present shareholders. cr 

Resolved, That the secretary be directed to send to each holder of 
share or shares in the original stock of the company a circular letter 
stating the action of the board as embodied in the foregoing resolu- 
tion, and notifying such stockholders that upon the surrender of the 
present certificates of stock new certificates will be issued for 4 shares, 
in lieu of each share represented in the surrendered certificate, said 
circular to be sent only after approval of the executive committee. 

Resolved, That the secretary be directed to procure new certificates, 
to be issued in lieu of certificates to be surrendered, and that the 
proper officers of the company be, and hereby are, authorized to sign 
and issue the certificates of stock called for in the distribution of 
this stock dividend. 


164 | Exuipit “A.” 


/_PHILADELPHIA, Feb. 13th, 1874. 


For and in consideration of an equal amount of stock in The 
North Carolina Gold Amalgamating ong sai recently chartered 
by the Legislature of North Carolina, we, the undersigned, do here- 
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by assign, transfer, and set over unto the said “ The North Carolina 
Gold Amalgamating Company ” all our right, title, and interest in 
the stock of ‘‘ The North Carolina Gold Amalgamating Company,” 
organized by us as an association, together with all our right, title, 
and interest in any and all property and machinery belonging to 
the said association, which is hereby dissolved. 

Observe: Hulme and Cram were not members of the association, 
but signed this as expressive of their intentions of assigning (all in- 
terest they have acquired in personal property they have acquired 
by furnishing money to the treasurer of the association) to the North 
Carolina Gold Amalgamating Co. under the charter in consideration 
of stock to be received by them from the chartered company. 7 

A. B. CROSBY. : 
J. G. MITCHELL. : 
A. B. CROSBY, 

By J. G. MITCHELL, Att’y. 
B. A. MITCHELL, 

On behalf of U. 8. G. A. Co. of Va. 

B. A. MITCHELL. 
J. HULME. 
T. J. CRAM. | 
C. BOCKIUS. | 
M. E. TAYLOR, 

P’r C. BOCKIUS, As Ai’’y. | 


~ - ~~ Pe wre we eee > 


Witnessed by— 
‘J. G. MITCHELL. 
THOMAS H. NEILSON. > 
ALLEN MIDDLETON, Jr. 
MARTIN LANDENBERGER. 
BARTON H. JENKS. 


165 ExHIsit “ B.” 


Cash Valuation of Properties Assigned to Company, 


Each director making his own figures independently and handing 
them in without consultation with each other. 


First property—Patent right for working on the ore in Gold Hill 
mine. 

1 Second ‘“ —Machinery, equipments, fixings of Old Dominion 

3 | mill, Va. 

: Third ‘“ —Lease mill site for ten years; 8 acres at Gold Hill 
mine, N. C. 


Fourth “ | —Contract for furnishing ores to new mill at Gold 
Hill, 20 tons per day. 
Fifth “  —New mill, well on to completion. 


Sixth “| _—Franchises conferred by charter. 
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Totals. 
J. Hulm’s, EE OOP NES $30,000 
3 Wihiswiiies wbiededsaasaciiitcs 12,000 
Tick cis cn wiadasais isecunntn 500 
wits cosmid scawiwenmn 40,000 . 
OE oi casniciinsckepts mea udaconiei 9,500 
Oe 50,000 
142,000 
5 J. G. Mitchell’s, 1..:............... 30,000 
Be peeiee bare eens 15,000 
me Se ae 500 
Zs ii es cue 40,000 
| a oe ite eck 12,000 
: Gigi ciceda nes 40,000 
137,500 » 
B.A: Mitchells, Vessco cu eee cue 30,000 
| Winona aan es re 15,000 
Sica ibius Sani wun 1,000 
REE eet eee ne 30,000 
[= Ge csi an 10,000 
| ea nae een ie . 45,000 
. —-_ 131,000 
166 
Liovd P. Smith’s, 1.22... ck. 30,000 
+ TRE Rae SO EEN ae 15,000 
Bo ree sa a 31,000 
Mis inc se clad esac ints 50,000 
Se ie os eae 13,000 
RE TNR Seen arta 30,000 
—— 139,000 
T. J. Cram’s, Rocce aeunnas eaaer aed 30,000 
Dai se testa cccarsict mei 15,000 
ee as ab ek ese 1,000 
Beaver esi geun Hee semen on 30,000 
Giicreonews ccs Bee 
NE OPEN Cee ee 50,000 
138,000 
5) 687,500 


137,500 average. 


On free discussion it was finally agreed to reduce the valuation, 
inasmuch as it was to be capitalized into stock, to $100,000, the 
-~ | minimum limit of the charter, or 1,000 shares of $100 each. 

See p. 4 of the minute-book. 
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167 Extract from Docket of Court of Common Pleas No.1 for the County 
of Philadelphia, of March Term, 1879. No. 228. 


ESE BE LOLA AE AI Ail RL I IN I 
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e WituiaM A. Cort 
v8. 


THE NortTH CAROLINA GOLD AMALGAMATING COMPANY. 


April, 4th, ’79.—Copy of drafts filed. 
April 24, ’79.—Affidavit of defence filed. 


May 8th, '79.—Supplementary aff’t of el 


fence filed. 

May 28, ’79.—Att. sur. judg’t vs. Thomas J. | 
Grane and Graham Elliot. exit ret.1st Mon. | 
June, 1879. Attached as commanded, | 


summoned garnishees and nihil habet as | 


to def’t. : 

May 31, 79.—Plea of A. G. Elliot, garnishee, 
filed. 

June 9, ‘79.—Rule to take depositions of 
Lloyd P. Smith, Esq., filed. 

June 20, 79,—Rule to show cause why | 


Lloyd P. Smith, Esq., should not be com- | 


pelled to testify in the above case under 
rule taken pursuant to rule of court vs. 48. 
June 26, ’79.—Rule to show cause why judg- 


ment should not be entered against | 


Thomas J. Crane, garnishee, on his an- 
swers to interrogatories filed. 
June 28, ’79.—Rule withdrawn. 


June 26, ’79.—Answer of Thomas J. Crane 
filed. 

July 3, ’79—Answer of A. Graham Elliot 
filed. 

March 24, ’80.—Rule on garnishee to plead 
filed. 

March 30, ’80.—Plea of Crane, garnishee, 
filed. ‘l'his attachment is discontinued 
as to both garnishees. 


E. 


Attest: 
Dec. 24, ’80. 
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i 


Su m’s ease. 


Exit March 31, ’79. 


| Returnable 1 Mon. 


April, 779. Served. 


April 29, ’79.—Rule for Gs: 
judg’t for want of suf- | 
ficient aff. of defence. 


May 10, ’79.—Rule ab- ) 
solute. , 


May 10,’79.—Damages 
assessed at $5,489.82. 


F. HOFFMAN, 
Att’y for Plaaniiff. 


JAS. W. FLETCHER, For Proth’y. 
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168 - Copy of Certificate Issued to B. K. Jamison & Co. (Certificate 
Stock Book No. 1.) 


North Carolina Gold Amalgamating Company, at the Gold Hill 
mine, N. Carolina. 
(No. 78.) } : (Shares, 40.) 


Capital, $100,000. . Shares, $100 each. 

This is to certify that B. K. Jamison & Co. are entitled to forty 
shares in the capital stock of the North Carolina Gold Amalgamat- 
ing Company, transferable only on the books of the said company 
in person or by attorney upon surrender of this certificate. 
_ In witness whereof we have hereunto set our hands and affixed 
the seal of the company, at Philadelphia, this twelfth day of May, 
A. D. 1874. 3 

[SEAL. ] WM. F. MITCHELL, Sec’y. 
T. J. CRAM, Pres’t. 


169 Copy of Certificate Issued io B. kK. Jamison & Co. (Certificate 
Stock Book No. 2.) 


North Carolina Gold Amalgamating Company, at the Gold Hill 
mine, N. Carolina. 
No. 79. Shares, 160. 


Capital, $1,000,000. Shares, $100 each. 


This to certify that B. K. Jamison & Co. are entitled to one hun- 
dred and sixty shares in the capital stock of North Carolina Gold 
Amalgamating Company, transferable only on the books of the said 
company in person or by attorney upon surrender of this certifi- 
cate. 

In witness whereof we have hereunto set our hands and affixed 
the seal of the company, at Philadelphia, this seventeenth day of 
June, A. D. 1874. , 

[SEAL. ] WM. F. MITCHELL, Sec’y. 
T. J. CRAM, Pres't. 


170 Extract from Minute Book, Page 204, ’d. 


PHILADELPHIA, 12 (2nd Fripay), March, 1880. 
The board of directors this day met. 
Present: T. J. Cram, Lloyd P. Smith, Thos. H. Neilson, Marma- 
duke Moore. 
The minutes of the last meeting were read and approved. 
Whereas a letter, of whieh the following is a copy, has been put 
before the board by the president: 


OFFICE OF GEORGE BIDDLE, No. 208 S. 5TH Sr., 
Puia., Feb. 25th, 1880. 
Dear Sir: Please advise me whether the North Carolina Gold 
Amalgamating Co. has any objections to our commencing suit in its 


name: 
1. Against yourself, T. J. Cram, and Mr. Smith for the amounts 
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alleged to be due from you to the company by reason of stock ob- 
tained by you, but for which the rece ye price was not paid, &c. 
2. Against other persons than yourself and Mr. Smith, whom we 
believe to be similarly situated. 
As already stated to your counsel I desire to have an explicit an- 
swer in order to found thereon, if permission is refused, a bill in 
equity in which the company will! be made defendants. 
171 I address you of course as president and a director of the 
company. 
Please oblige by an early answer. 
Respectfully yours, 
(Signed) GEORGE BIDDLE. 
«g E. F. HOFFMAN. 
Thos. J. Cram, Esq. 


Whereupon, after due consideration, the following preamble and 
resolution was moved and seconded and unanimously adopted : 

Whereas by a letter dated Feb. 25th (or 28th), 1880, from George 
Biddle and E. F. Hoffman, attorneys for Hoffman (formerly of the 
firm of Potter and Hoffman), asking permission to bring suits in 
the name of the company vs. certain individual stockholders with a 
view of making them pay a debt due by the said company to said 
Hoffman on the alleged ground that said stockholders owe the com- 
pany certain stock alleged by said Biddle and Hoffman to have been 
subscribed and unpaid for; 

And whereas the board of directors are ignorant ef any stock- 
holders being on the ground alleged above indebted to the com- 

any ; 
: And whereas the board of directors doubt their right to give the 
consent thus asked and believe said right to belong to the stock- 
holders: Therefore, be it 
172 Resolved, That this board will place the said letter from 
Messrs. Biddle and Hoffman before the stockholders for their 

action at their next meeting. 

Resolved, That the secretary send a copy of these resolutions to 
Messrs. B. & H., attorneys, as an answer to their letter. 

There being no further business before the board, it adjourned. 


Extract from Minute Book, Page 209. 


The following preamble and resolution were adopted : 


Whereas on the 25th Feb., 1880 (see page 205 minute book), 
George Biddle and E. F. Hoffman, attorneys of certain parties, asked 
of the pres’t of the company consent for them, the said attorneys, 
to bring “suits in the name of the company vs. certain individual 
stockholders” (not named), other than T. J. Cram and Lloyd P. 
Smith, on the alleged ground of said stockholders owing the com- 

pany for certain alleged unpaid stock alleged to have been 
173 subscribed for—said letter being recorded on p. 204 of the 
minute book ;. 

And whereas the board of directors on their next meeting, 


THE NORTH CAROLINA GOLD AMALGAMATING CO. ET AL. 93 


12 March, 1880, resolved, on due consideration of the matter, that 
they doubted the right of the board to grant any such permission, 
but that the board would lay the matter before the stockholders 
at their next annual meeting (which is the meeting of to-day): 

And whereas information to this effect was transmitted on the 
said 12th March, 1880, to said attorneys : 

Now, it is resolved, That the reply of the directors to said letter of 
Biddle & Hoffman, attorneys, is hereby approved, and the stock- 
holders refuse permission on their part of any one to bring suit against 
the stockholders individually. 

Resolved, That the secretary of this meeting be requested to ac- 
quaint said attorneys (at the office of Mr. Biddle, 208 S. Sth St.), in 
substance of this action of the stockholders. 


There being no further business for the meeting to act upon, the 
meeting adjourned sine die. 


174 The following testimony was offered on behalf of the North 
Carolina Gold Amalgamating Company, defendant: 


Der’r’s Exuipsir “ A.” 


An act to incorporate the “ North Carolina Gold Amalgamating 
Company.” 


SecTion I. The General Assembly of North Carolina do enact : 
That T. J. Cram, B. Arthur Mitchell, Augustine B. Crosby, Joseph 
G. Mitchell, Lloyd P. Smith, and their associates, successors, and 
assigns, or any three of them, be and they are hereby created and 
made a body politic and corporate by the name, style, and title of 
“The North Carolina Gold Amalgamating Company,” and by such 
name and title shall have continual succession for the purpose of 
working, mining, milling, purchasing, manufacturing, smelting, 
assaying, reducing, or otherwise treating ores, earths, minerals, and 
metals, and for building, erecting, and owning machinery and fix- 
tures for any of said purposes, or for sale, barter, or exchange, and 
for holding, owning, leasing, mortgaging, or selling such real or 
personal estate as may be necessary in connection with the other 
privileges herein granted, and to erect houses, mills, and other build- 

Ings upon and otherwise improve any lands leased or held by 
175 ~— them, and for making, buying, and selling such matters and 

things as appertain to their business, and shall be capable of 
suing and being sued, impleading and being impleaded, and of hav- 
ing and using a common or corporate seal, and the same to alter 
and change at pleasure, and of granting and receiving, in its corpo- 
rate capacity and name, property, real, personal, and mixed. 

Section II. The minimum capital stock shall be one hundred 
thousand dollars; shall be divided into shares of not less than one 
hundred dollars each, with power to increase the capital stock from 
time to time, by a majority vote of the stockholders, to a sum not 
exceeding two million and one-half (24 —) dollars. 

Section III. The principal office of the company shall be at Gold 
Hill, Rowan county, with suck branch offices, located wherever they 
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may deem proper, as may be necessary for the transaction of the 
business of the company, and the affairs of the company shall be 
managed by a board of directors, of such number as the stockholders 
may select and choose, a quorum of whom may be such number as 
the stockholders may name; but, for the purpose of organization, 
the corporators herein named shall constitute the board of directors 
and shall hold office until their successors are elected and qualified. 

The officers of the company shall be a president and such 
176 ~—scotther officers as the board of directors shall name, and all 

offices, except president, may be abolished or combined by a 
majority vote of the stockholders. 

Section IV. Thesubscription to the capital stock of said company 
shall and may be paid in such instalments, in such manner, and in 
such property, real or personal, as a majority of the corporators 
herein named may determine, but the stockholders of this company 
shall not be liable for any loss or damage or responsibility beyond 


the assets of the said company; and the said company may make, 


alter, repeal, or amend such by-laws and regulations covering all 
points of organization and business not herein specifically provided 
for as they may deem necessary and proper: Provided, The same 
are not inconsistent with the Constitution of the United States or of 
the State or the provisions of this act. | 

Section V. The said company may Issue certificates of stock in 
such form and subject to such regulations as they may from time 
to time prescribe, with power also to issue bonds, with coupons at- 
tached, or other evidences of debt, borrow money, and buy and sell 
patent rights, and dispose of privileges to work under and use said 
patents or portions thereof, reserving royalties or payments under 
the same in such way and manner as they may vrescribe and regu- 

late, and direct in what manner their contracts and obliga- 
177 ‘tions shall be made and executed, and generally to doall other 
matters and things necessary to the proper and successful 

transaction of the business for which it is organized. 

Section VI. This act shall be in full force and effect from and 
after the date of its ratification. 

In General Assembly read three times and ratified this 30th day 
of January, A. D. 1874. 

[SEAL. ] J. L. ROBINSON, 
Speaker of the House of Representatives. 
C. H. BROGDEN, 
President of the Senate. 


STATE OF NORTH CAROLINA, 
OFFICE SECRETARY OF STATE, 
RALEIGH, January 31st, 1874. 


I hereby certify that the foregoing is a true copy of the original 


act on file in this oftice. 
WM. H. HOWERTON, 
Secretary of State. 


— 


Sai ee 


THE NORTH CAROLINA GOLD AMALGAMATING CO. ET AL. | 95 


178 DEFENDANT'S EXuHIpiT “ B.” 


Oip DoMINION MINE, VA., July 10, 1873. 


Mr. Jos. G. Mitchell. 

Dear Sir: I have been here three days and shall leave in the 
morning for Gold Hill, and have seen the process of “Crosby ” work 
and can add my testimony to others of its perfect success in working 
sulphuret ores. A few months since it would have been difficult 
for any one to have convinced me by argument that my ores at Gold 
Hill could be desulphurized in 2 or 3 hours instead of 15 or 20 
minutes, as I am now fully convinced they can be, and that as coarse 
as peas. Anything that will pass through a- 8 or 10 mesh sieve 
will be completely desulphurized in passing through this cylinder 
furnace. The amalgamator is also a perfect success, and the best, 
in my opinion, that has ever gone on a mine, and the only amalga- 
mator that I have ever seen that I would not have backed my opinion 
against on a popular Rocker, as that was the best amalgamator — 
ever has been seen in North Carolina, but this amalgamator of Crosby 
I am confident will save as much or more gold, and then will not 
lose one pound of quicksilver where Rocker’s will lose on the same 

quantity of ore 100 pounds. With a mill working 50 tons of ore 
179 = daily, I cannot possibly see how it can eost over one dollar 

per ton to crush, grind, amalgamate, and get at least 90 per 
cent. of the gold from my ores, and not exceeding 50 cents per ton 
more to save the copper as well as the gold. I do not think we have 
any one but what the copper by this process will pay the whole ex- 
pense of mining end working the ores, as they assay from 3 to 8 per 
cent., on the average, in different parts of the mines. Our mill-house 
expenses now are about $1,500 per month—working not to exceed 
300 tons—with machinery adapted to Crosby — and working 
by this process we could work 1,500 tons for the same amount, say 
$1,500, a saving of $6,000, in working 1,500 tons. The question will 
be asked, How it 1s possible to handle this quantity of ore? But when 
it is explained that it takes but 2 men to feed the crusher i2 hours, 
and that the ore is not touched again until shoveled into the amal- 
gamator from leach-tubs, and the pulp not handled again until it 
has left ‘pun, mill-house, sone idea can be made of the cost. I can- 
not see how over 12 or 15 men can possibly be employed in [the] 
mill-house to work 50 tons daily—engineer, firemen, laborers, &¢.— 
with at a cost of not over $1 per ton average; but say— 
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180 leaving $8 per day for contingent expenses, where is there 

any process that can be worked to get the free gold alone at 
double this cost, and then not saving over % of the gold that is free, 
as practical men say? I do not now save over of the gold that is free 
in the ore. I see you havea burr mill at work ; this is what is wanted 
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for roasted ore, as it pulverizes very fine and scours the oxides, &c., 
on the gold. They cannot tell how much this mill would grind, as the 
crusher and pulverizer will not supply half its capacity, but I can tell 
you what our 36-inch burr mill can do at Gold Hill. Wehave been 
roasting ore in the Kames furnaces and running this mill, 200 revo- 
lutions. We can pulverize one ton per hour as fine as flour, and on 
our ores I do not think a mill would wear out in a year, constant 
work ; it requires very little dressing just enough so — the ore passes 


through, as far as we have worked it. Noble’s and my opinion is this © 


burr would last about as long as if we ground flour. We are now 
getting ores from which we get from $20 up to $200 per ton, from and 
then save only — assuch men as Emerson, Genth, Jackson estimate— 
not over } to 4 of the gold in the ore. What would be the result if I 
had Crosby’s process at work to-day on my mine? Why, I would 
make a clean profit of $15,000 or $20,000 per month on this ore. 

We have been taking tailings, roasting them, and, before burr 

mill was ready, ground them on Chilian mill, and then ob- 
181 tained from $8 to $10 per ton when the sands before roasting 
did not pan gold. 

It is very important to me, and I want this process at work on my 
mine, as I am throwing away thousands daily. And it also seems to 
me what you want is a mill practically at work daily, and what you 
have done here and are doing will be of but little assistance to you 
in raising money to put up [a] mill, for this reason, if you raise the 
money it will be on your own statements, for the parties who would 
likely put money in are those who know nothing, or very little, about 
working ores. 

Now, with a mill at work, I could show a $5,000 bar of gold as a 
result of a week’s work coming to me weekly. I could, without 
showing any process, get any amount of money. It would come to 
me; I would not have to seek it, and I think the mistake you have 
made has been not to have put the process practically at work where 
you could have obtained sulphuret ores daily. If it had been only 
a mill working 5 tons daily you could soon have built a larger mill. 

In looking over the whole matter here, it seems to me the expenses 
you are at here cannot benefit you—for this reason: If you get capi- 
tal from parties who are not acquainted with the treatment of ores 
they will put up money on your representation; if you get money 

from parties who are acquainted with ores in the Rocky 
182. Mountains and understand what is wanted, they would on 

seeing the ore here at once say this is an easy ore to work, 
and there being so much quartz that it was very difficult to work 
them, the ores of Colorado, &c. 

Now, my ores are considered difficult to work, and it is said by 
practical men if there is a process that will work Gold Hill ores it 
will work any other ores. Now, I would make this suggestion : 
Send me a roaster and an amalgamator and I will put it at work on 
Gold Hill and let Crosby come there. With these we can work ten 
tons daily. This will bring capital. 

Or, 1 will do this: If you will help me by acceptances or advances 
to extent of not over $20,000; will put up a new mill entire, capable 


wish 
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of working 50 tons daily, you to hold the whole as security until re- 
imbursed ; will pay Mr. Crosby a salary to superintend and the reg- 
ular royalty for the process, I could have a a mill going in 90 to 
120 days. 

A mill of this kind running 90 days would bring you capital to 
put 20 mills in operation. You would not have to seek it; it would 
seek you. 

Or, suppose IT put up a mill myself, to which you could refer and 
would be always open to show any parties you sent, would you give 
me the process free? I would probaly have to pay Jargely for the 
money for a mill, but think I have a channel to get the money by 

making a large sacrifice. 
183 Mr. Crosby will give you result of the ore worked since I 
came. 


Yours respectf’y, \ 
AMOS HOWE. 


DEFENDANT'S Exuisit “ C,” 


PHILADELPHIA, Pa., Feb. 13, 1874. 


The undersigned hereby subscribe fur the amounts set opposite 
their respective names for the capital stock of the North Carolina 
Gold Amalgamating Company, under and subject to the resolutions 
adopted this day at a meeting of the corporators and directors of 
said company held at their office in the city of Philadelphia, State 
of Pennsylvania: | 


3 Shares. 
B. A. Mitchell, on behalf of the United States G. & 
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Extract from Said Minute Book, Page 18. 


184 PHILADELPHIA, Feb. 13th, 1874. 


On motion, it was resolved that a meeting of the stock- 
holders of this company be called for this day at 1} o’clock p. m. 
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A subscription list was then opened, and the following amounts 
subscribed, viz: : 
Shares. Par value. 


The United States Gold and Silver Amalgamating 


Company of Va., by B. A. Mitchell, att’y_-----. 300 $30,000 
ee NR ksi cd ee wines Wcdnasiel nk eaten 30 3,000 
aa ili i atic beaten We 30 3,000 
A. B. Crosby, per J. G. Mitchell, att’y ....-------- 100 10,000 
oe ikke Be a aie ace 100 10,000 
Bh Bc MO is oe ink cha nue s ccc stl iciatimikic 100 10,000 
AOE FPN on oo heii oe ke 20 2,000 
Allen Middleton, Jr., per C. Buckius_---. ~~-- ny 6,000 
Mrs. M. E. Taylor, per C. Buckius.--.------:--.- 20 2,000 
ne i ec aula wines 25 2,000 
ROO Ti POUR aa on haan Hence dna ae. 50) 5,000 


835 $83,500 
On motion, the meeting then adjourned. 


185 DEFENDANT'S ExuHisit “ D.” 


Whereas at a special meeting of the United States Gold and Silver 
Amalgamating Company of Virginia, held at the office of the said 
company, on the second day of October, A. D. eighteen hundred and 
seventy-three, it was unanimously— 

Resolved, To accept the proposition and offer made to said com- 
pany by the North Carolina Gold Amalgamating Company, to wit, 
to give and to issue to the said United States Gold and Silver Amal- 
gamating Company of Virginia thirty thousand dollars of the capi- 
tal stock of the said North Carolina Gold Amalgamating Company 
for the free use of their patent during its continuance to work the 
ores of the Gold Hill estate, North Carolina, free from any royalties 
or charge, and also in full mam for all the machinery, fixtures, 
and appurtenances on the Old Dominion mine, Spottsy]vania county, 
Virginia. | 

And it was also resolved, “That the vice-president be authorized 
and empowered to have a proper assignment prepared transferring 
and conveying to the said North Carolina Gold Amalgamating Com- 
pany the free use of our patent in accordance with the above propo- 
sition, and transfer and convey to them all the fixtures and appurte- 


nances, machinery, &c., now on the Old Dominion mine, Virginia, . 


and that the said vice-president and secretary dulv execute and 
186 attest the sane and cause the seal of this company to be at- 
tached.” 

Now, therefore, these presents witnesseth that the said United 
States Gold and Silver Amalgamating Company of Virginia, for and 
in consideration of the sum of five dollars, the receipt whereof is 
hereby acknowledged, and of the issuing, transfer, and delivery to 
them of thirty thousand dollars of the capital stock of the said The 
North Carolina Gold Amalgamating Company have bargained, sold, 
released, granted, and confirmed, and by these presents do bargain, 
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sell, release, grant, and confirm, unto the said The North Carolina 
Gold Amalgamating Company, its successors and assigns, and to the 
members thereof jointly, all the machinery, fixtures, implements, 
goods, chattels, personal property, and appurtenances of the Old Do- 
minion Gold Mining Company of Virginia, situated in Spottsylvania 
county, State of Virginia, and belonging to the said The United 
States Gold and Silver Amalgamating Company of Virginia. And 
these presents further witnesseth that the said The United States 
Gold and Silver Amalgamating Company of Virginia, for and in 
consideration of the sum of five dollars to them in hand paid by the 
same, The North Carolina Gold Amalgamating Com pany, the receipt 
whereof is hereby acknowledged, and of the said issuing, transfer, and 
delivery to them of the said thirty thousand dollars of the capital 

stock of thesaid The North Carolina Gold Amalgamating Com- 
187 pany, hath and by these presents doth assign, sell, transfer, 

and set over unto the said The North Carolina Gold Amalga- 
mating Company, its successors and assigns, the full, entire, and ex- 
clusive right, liberty, and privilege of using and working the ores 
of the Gold Hill estate, North Carolina, under and by the Crosby 
patent and patents and process for amalgamating gold and silver 
and retorting quicksilver, and for the circulation of quicksjlyer, 
and for concentrating ores and quicksilver, and improvements in 
roasting furnaces, which have been duly assigned and transferred 
to the said The United States Gold and Silver Amalgamating Com- 
pany of Virginia on the 17th day of March, A. D. 1873; to have and 
to hold and enjoy the said right and privilege free, clear, and .dis- 
charged of and from all royalties, charges, or payments whatsoever 
to the said The United States Gold and Silver Amalgamating Com- 
pany of Virginia, and to and for no other use or privilege or place 
or places whatsoever, and to have, hold, and possess the said right, 
use, liberty, and privilege as aforesaid to the said The North Caro- 


lina Gold Amalgamating Company, its successors and assigns, to the 


full end of the term for which the said letters patent were granted, 

or any extension of the said letters which may hereafter be granted, 

and are or may be held and possessed by the said The United States 
Gold and Silver Amalgamating Company of Virginia. 

188 In witness whereof the said ‘The United States Gold and 
Silver Amalgamating Company of Virginia” have hereunto 

vaused the common and corporate seal of the said corporation to be 

duly affixed this 13th day of February, A. D. eighteen hundred 


and seventy-four (1874). | 
al J. G. MITCHELL, 
Vice-Pres’t & Treasurer. 


Signed, sealed, and delivered in the presence of— 
JOHN F. BOND. 
JAMES R. BOND. 


Attest : WM. F. MITCHELL, Sec’y. 
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DEFENDANT’S Exuisit “ E.” 


PHILADELPHIA, Pa., Dec. 9, 1873. 
This is to certify that T. J. Cram .is entitled to thirty shares of 
the capital stock of the North Carolina Gold Amalgamating Com- 
pany ; par value, one hundred dollars per share ; stock fully paid up, 
certificate for which will be given on surrender of this receipt. 


189 DEFENDANT'S ExuHuisit “ F.” 


PHILADELPHIA, Pa., Dec. 3rd, 1873. 
This is to certify that Lloyd P. Smith is entitled to twenty shares 
of the capital stock of the North Carolina Gold Amalgamating Co. ; 
par value, one hundred dollars per share; stock fully paid up, cer- 
tificate for which will be given on return of this receipt. 
N. C. G. A. CO. 


DEFENDANT'S Exuisit “G.” 
PHILADELPHIA, Pa., Oct. 30, ’74. 
This is to certify that-B. A. Mitchell is entitled to one hundred 
shares of the capital stock of the North Carolina Gold Amalgamat- 


ing Co.; par value, one hundred dollars per share; stock fully paid 


up, certificate for which will be given on surrender of this receipt. 
N. C. G. A. CO. | 


DEFENDANT’s Exuipit “ H.” 


Dr. S. K. Ashton having this day completed the arrangement 
made with B. A. Mitchell for raising one thousand dollars for 
| the North Carolina Gold Amalgamating Co., he is hereby 
190 entitled to receive twenty-five hundred dollars — stock in 
said compaiiy. 
Phila., Oct. 29, 1873. 
J. G. MITCHELL, Treas. 


DEFENDANT'S EXHIBIT “I.” 


PHILADELPBRIA, P., December 11, ’73. 
This is to certify that Thos. H. Neilson is entitled to twenty shares 
of the capital stock of the North Carolina Gold Amalgamating Co. ; 
par value, one hundred dollars per share; stock fully paid up, cer- 

tificate for which will be given on surrender of this receipt. 
N. C. G. A. CO. 
DEFENDANT'S Exuipit “ K.” 

PHILADELPHIA, Pa., Oct. 31, 1873. 
This is to certify that C. Bochius is entitled to twenty-five shares 
of the capital stock of the North Carolina Gold Amalgamating Co. ; 
par value, $100 per share; stock fully paid up, certificate of which 


will be issued on return of this receipt. 
WM. F. MITCHELL, Sec’y. 
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191 DEFENDANT’s Exursit “ L.” 


PHILADELPHIA, PA., Feb. 18, 1874. 
This is to certify that the estate of Joseph B. Mitchell, deceased, 
is entitled to twenty shares of the capital stock of the North Caro- 
lina Gqld Amalgamating Co.; par value, $100 per share; stock fully 
paid up, certificate for which will be given on return of this re- 


ceipt. 
WM. F. MITCHELL, 
Sec’y N. C. G. A. Co. 


DEFENDANT’s Exuipit “ M.” 

Puia., Pa., October 31st, 1873. 
This is to certify that Barton H. Jenks is entitled to fifty shares 
of the capital stock of the North Carolina Gold Amalgamating 
Company; par value, $100 per share; stock fully paid up, certiti- 

cate for which will be given on return of this receipt. 
3 WM. F. MITCHELL, 
Sec’y N. C. G. A. Co. 


Derenpant’s Exuipit “ N.” 
Pui.a., PAa., Oct. 31st, 73. 
This is to certify that the United States Gold & Silver Amal- 
192. gamating Co. of Virginia is entitled to three hundred shares 
of the capital stock of the North Carolina Gold Amalga- 
mating Co.; shares $100 each; stock fully paid up,:certificate of 
which will be given on return of this receipt. 


DEFENDANT'S EXuHibiT “ O.” 
| Pui.a, Pa., Feb. 10, 1874. 
This is to certify that John Hulme is entitled to thirty shares of 
the capital stock of the North Curolina Gold Amalgamating Co. ; 
par value, $100 per share; stock fully paid up, certificate of 
which will be issued on return of this receipt. 


DEFENDANT'S Exuribit “ P.”’ 


Received, Phila., Oct. 11, 1873, of Mr. M. E. Taylor the sum of 
nine hundred and thirty ;8°, dollars in certificate of Common- 
wealth National Bank asa loan to the N. Carolina Gold Amalga- 
mating Company. 

DEFENDANT’s Exuisit “Q.” 
Puia., Pa., Oct. 30th, 1873. 
This is to certifv that A. B. Crosby is entitled to one hundred 
193 shares of the capital stock of the North Carolina Gold Amal- 
mating Conipany; par value, $100 per share; stock fully 
paid up, certificate for which will be given on surrender of this 
receipt. 
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DEFENDANT’S ExuHisit “ R.” 
Puia., Pa., Oct. 30, 1873. 


This is to certify that Joseph G. Mitchell is entitled to one hun- 
dred shares of the capital stack of the North Carolina Gold Amal- 
gamating Company; par value, $100 per share; stock fully paid 
up, certificate for which will be given on surrender of this receipt. 

DEFENDANT'S EXHIBIT “8.” 
Puia., Pa., March 17th, 1874. 


This is to certify that Mary A. Neilson is entitled to fifteen shares 
of the capital stock of the North Carolina Gold Amalgamating Com- 
pany; par value, one hundred dollars per share; stock fully paid 


up, certificate for which will be given on return of this receipt. . 
‘ N.C. G. A. CO. 


194 Extract From Said Minute Book, Pages 87-92. 
Puiia., November 2nd, 1874—3.30 p. m. 


An adjourned meeting of ‘the board of directors was held at 3.30 
this afternoon, a quorum present, as follows: 

J. G. Mitchell, president, in the chair; T. J. Cram, L. P. Smith, 
A. B. Crosby, and A. G. Elliott, and J. D. Mitchell, by attorney. 
A further discussion took place on the suggestions of Judge P. C. 
Wright, representing the New York parties, and certain items were 
agreed upon as a basis of settlement between the North Carolina 
Ore Dressing Co. and this Co. as follows: 


Office of the North Carolina Gold Amalgamating Company, N. E- 
Cor. 5rd & Chestnut Sts. 


PHILADELPHIA, November 2nd, 1874. 

At a meeting of the board of directors of the North Carolina Gold 
Amalgamating Company held this day, a quorum being present; also 
being present with the board Mr. P. C. Wright, of the city of New 
York, representing the North Carolina Ore Dressing Company, the 
following suggestions were mutually proposed and discussed and 
were agreed toas presenting a basis for an arrangement of all mat- 
ters In controversy between said companies concerning the Gold: Hill 
mines in Rowan county, North Carolina, and for mutual co-opera- 

tion in the operating said mines in the future for the common 
195 _ interest of all concerned, that is to say: 
1. The capital stock shall be valued at par, $1.000,000. 

2. The treasurer shall show either money or stock to the whole 
amount of the capital, or what disposition has been made of the 
stock already disposed of. 

ord. No stock shall be disposed of by the company at less than 
par value. 

4th. Inasmuch as there are outstanding claims which, from 
present understanding, should of right be questioned, a sufficient 
amount of stock shall be retained in the treasury to cover such 
claims in the contingency of their being adjudged valid. 
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Sth. All stock already issued, except the $100,000 now.in the 
hands of W. H. Bailey, trustee, shall be returned to the company, 
and one (1) new share at par of $100 shall be issued for every four 
(4) thus returned; and in case of fractional amounts, scrip of the 
—. shall be issued for such amounts. 

6th. It is understood that in the event of a settlement hereby 
suggested the North Carolina Ore Dressing Company is to cause the 


_ title claimed by it to the Gold Hill mining property in Rowan 


county, North Carolina, to be vested in the North Carolina Gold 
Amalgamating Company either by decree of the court or by 
196 voluntary conveyance in fee-simple of all its rights and title 
to said property. In consideration whereof the North Caro- 
lina Gold Amalgamating Company consents that the $100,000 stock 
of their company held by W. H. Bailey in trust may be transferred 
to the North Carolina Ore Dressing Company. 
7th. The capital stock having been surrendered to the company 
according to article 5th, and one share having been issued for every 
four (4) held by present stockholders, with the exception named in 
article Sth, the New York parties are to advance an amount of cash 
sufficient to pay the existing debts of the North Carolina Gold Amal- 
gamating Company, of which a schedule shall bé furnished and 
verified, and to meet the necessary demands of the mine for its 


“proper development and for working it in the best practical manner 


for all parties concerned, for which advances they are to receive 
stock at par and after the exigencies of the company as herein 
suggested have been provided for, and the mine shall be self-sus- 


-taining, whatever stock remains undisposed of shall be divided pro 


rata among the then stockholders. 

8th. In reference to the existing mortgage on the Gold Hill prop- 
erty in favor of W. A. Coit, which it is understood may be contested 

by the North Carolina Ore Dressing Company, or any other 
197 party legally interested in the property embraced in that 
mortgage, the North Carolina Gold Amalgamating Company 

consents that the New York parties, represented by P. C. Wright, 
may contest that mortgage, and, in the event that they shall be suc- 
cessful in the contest, a sufficient amount of the stock of this com- 
pany shall be reserved to pay reasonable expenses and cost of suit, 
and, in the event of an amicable settlement with said Coit by way of 
compromise, whatever amount shall be paid him shall be settled 
for in stock of the North Carolina Gold Amalgamating Company at 
par, or in cash, at the discretion of the board. In reference to the 
two (2) mortgages prior to that of Coit resting upon the property 
there is no dispute as to their validity or equity. 

9th. The board of directors, on the consummation of the agree- 
ment herein indicated, shall have power to settle all reasonable 
claims for commissions, costs, and expenses incurred in effecting the 
arrangements herein contemplated. 

10th. Upon the consummation of the agreement herein indicated 
it is understood that the office of the company may be removed to 
New York if the majority of the directors may so determine ; also 
that five (5) of the New York parties shall be at once clected di- 
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rectors of the company, and that one of the executive officers, either 
president or vice-president, secretary or treasurer, shall be 
198 chosen from the Philadelphia stockholders. 
11th. It is mutually understood and agreed that the con- 
summation of the arrangement herein suggested shall be effected at 
the earliest day practicable, and that all parties herein acting at the 
present time shall use all reasonable efforts to that end. It is also 
further understood that these suggestions propose a basis of settlement 
of all difficulties existing between the two (2) companies named herein - 
concerning the Gold Hill mining property and its appurtenances 
and to the perfecting the title to the property beyond all further dis- 
pute. It is further understood that Mr..P. C. Wright is to present 
the plan to the consideration of his constituents in New York atthe | 
earliest day practicable, and return their reply thereto promply to 
the board. It is further understood that the whole amount of the 
stock of this company actually issued is five thousand (5,000) shares, 
amounting nominally to $500,000, exclusive of the one thousand 
shares herein referred to, now in the hands of W. H. Bailey, as 
trustee. 
On motion, adjourned to meet Nov. 31st, at 10.30 a. m. 
WM.:-F. MITCHELL, Sec’y. 


199 Puita., Nov. 3rd, 1874. 


An adjourned meeting — board of directors was held this 
day at 10.30a.m. A quorum present as follows: J.G. Mitchell, presi- 
dent, in the chair; T. J. Cram, L. P. Smith, A. B. Crosby, and A. G. 


~ Elliot. The meeting was called for the purpose of considering the 


plan proposed by P. C. Wright on behalf of the North Carolina 
Ore Dressing Co., whereupon, on motion of Gen’! T. J. Cram, it was 
resolved that the president and secretary sign the papers as drawn 
and approved by this board. On motion, resolved, that the secretary 
be requested to call a meeting of stockholders for November 5th, 
1874, at 3.30 p. m., to consider the New York proposition and act on 


the same. On motion, adjourned at the call of the president. 
WM. F. MITCHELL, Sec’y. 


PuILa., Nov. 5th, 1874. 


A meeting of the stockholders was held this day at 3.30 p. m., 
which was called to consider the New York proposition. On motion, 
J. G. Mitchell was called to the chair and William F. Mitchell ap- 
pointed secretary. The chairman then explained at length to the 
meeting the claim of the New York Ore Dressing Co. against this 
Co., and their proposition to settle all difficulties between the two 

companies. The secretary then read the preliminary agree- 
200 ment, signed by P. C. Wright, on behalf of the New York 

parties, and by the president and secretary, on behalf of this 
company. Thos. H. Neilson then reread the agreement and dis- 
eussed the same article by article, whereupon, on motion of L. P. 
Smith, seconded by Jno. R. Hall, it was resolved that the agreement 
approved by the board of directors of the North Carolina Gold 
Amalgamating Co. is hereby approved by the stockholders of the 
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said Co., with the proviso that in the final agreement the claims re- 
ferred to in article 4 shall be set forth in detail, and request the 
board of directors that in the final contract a definite time shall be 
fixed for the consummation thereof, after which a stock vote on the 
above resolution was taken, the same being unanimous, the follow- 
ing stock voting: 


Shares. 

ee i a Oe A, Os OE Vii iiecmcacceedannenenion 185 
Fe a Eo. hc sicie neve Gbps nesenssecnl onesies sin hoe calecsn aSsecon . 160 
Be Fe BE sinh sain bik iia cenit gio iis cate Setiin 100 
Pi Ti I sisi sh i oleae Sapient acd i itn ed ahi Gin Tannin 320 
Bi i Sd aaron tap segs cai kik ick ic lactacin seh adie enced 40 
aay SR Ree nee eee sacks cic apila asus delceleeiasieinieida 50 
M. E. Taylor, by E. Bochius, att’y___..-.--.-------------- 90 
Bie eR sta chasis A calc Tie se i a ssl ak is sino iin 200 
Tg: Te I ii ine een hag ccd o seis ssi ve pemco cechen eniom e 80 
S. K. Ashton .. 2... ..-..-- Saal cute Ukietcaid lc ks iacng pasos ay osnbopitbe 100 
Est. J. B. Mitchell, dec’d, by J. G. M., att’'y_-__--_-------- - 260 
J. 0. OURTR, DF Bi Te, I 6 iio oti nd cen sunk enneunnee 40 
A. A. Comfort, by C. Bochius__--.--.-........------ sien: lees 5 
Bis SD TO i kk Bl Gs ie i ic ne ewes ene 76 
W. H. Baily, trust., by W. H. Mitchell, att’y ----..--.--_-- 1,000 
O: 5. Dame OF Bi. Be SY oo ihn cnc ncewmednncdacse 50 
M.D. NOD, OY Bj Bi: CRON cite see edb ped wcnnewonn 50 
2,806 

201 PUPWON a ae Sw. epieecae aielee yee. 2,806 
2 TRIN ohbs a ne ies See a ocd ceeces 100 
Ann E. Hall, by J. R. Hall, att’y ---- .----. -.-.-2- aici aleaihe 198 
Be De NE ari os Si a sks eh Se See bs ooo 30 
Wi Eo shin se oe ses Ses Ss aia 16 
DE i TOON ons ce si Se ins one 70 
E. A. Bochius, by C. Bochius, att’y -----... ....---------. : 15 
J. D. M. Mitchell, by J. G. M., att’y --__- BE GEE TC SERRE ies a 80 
B. K. Jamison & Co., by B. H. Jenks, att’y--.------------- 160 
E. P. Haskins, by C. R. Haskins, att’y_---...--.---.---.-- 40 
E. T. Mockridge, by J. G. M., att’y-----.----------------- 195 
We Fi Dn 6 nln den inch dee a a piemrtnr eT 80 
Bs is ON ik erties eatin ne ea dine ana csi ieee aia 20 
A. Howes, by W. F. Mitchell, att’y...--.-.--------------- 850 
C. H. Elliott ..--.---- hii Sa sion sch intianchor siica 1 
W.S. Benting, by M. Moore, att’y__---~-----..--. -------- 50 


Mechanics’ Bank, by G. H. Stuart, pres’t .......----------- 30 
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The chairman presented the following paper for the signatures of 
the stockholders : 


Puita., Nov. 5th, 1874. 


Whereas the directors of the North Carolina Gold Amalgamating 
Company have entered into a preliminary agreement with P. C. 
Wright, of New York, acting for certain parties in that city, for the 

urpose of settling the disputes existing between the “ North Caro- 
as Ore Dressing Company ” and this company, and also to provide 
funds for the payment of all debts due by this company and put the 
mines in paying condition, now this witnesseth: That we, the under- 
signed stockholders in said North Carolina Gold Amalgamating 
Company, hereby ratify and confirm the action of the di- 
202. _—rrectors and endorse their proceedings in the matter, the said 
preliminary agreement having been fully explained to us. 

This paper obtained the signatures of 4,741 shares of stock as 

enumerated above. 


On motion, adjourned. 
WM. F. MITCHELL, Sec’y. 


203 DEFENDANT’s Exurnir “ T.” 


PHILADELPHIA, Pa., Nov. 5, 1874. 


Whereas the directors of the North Carolina Gold Amalgamating 
Company have entered into a preliminary agreement with P. C. 
Wright, of New York, acting for certain parties in that city, for the 
purpose of settling the dispute existing between the “ North Caro- 
lina Ore Dressing Co.” and this company, end also to provide funds 
for the payment of all debts due by this Co. and put the mines in 
paying condition, now this witnesseth: That we, the undersigned 
stockholders in said North Carolina Gold Amalgamating Co., hereby 
ratify and confirm the action of the directors and endorse their pro- 
ceedings in the matter, the said preliminary agreement having been 
fully explained to us. 


Name. pw ed 

The United States Gold & Silver Am. Co., of Va., by A. B. 
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Name No. of 
shares 
eB i a ea ai ha eh hai iid men 100 
V. Boggs, by powers att’y to T. J. Cram...--~-._-_- 12 
E. Boggs, by power of att’y to T. J. Cram_--.--.----_----- 12 
C. A. Boggs, by power of att’y to T. J. Cram_-_..--.----- ini 12 
Mrs. T. J. Cram, by power of att’y to T. J. Cram_--_..._-_- 4 
A. E. Hall, per J. R. H., att’y-in-fact__----.-...---------- — 198 
PU: Fie Roh sce nian boa pne enw ek nndeinwennion 30 
We Fe i icici in Mh ein he nee permed wae 16 
oi aid Asie hai eid bal ae Sah ome inninion 40 
Mary A. Neilson, per T. H. Neilson, att’y_.-_.----_.------ 70 
ae te 0; Sas dik bc tine ccc nw emn nin mien 15 
Fe iis se ice he se dai ie seb ins ier lig ng 12 
J. D. Mitchell, p’r J. G. Mitchell, att’y---------.---------. 80 
Bb. K. Jamison & Co., Barton H. Jenks, att’y_--_-- .--.------ 160 
E. P. Haskins, p’r ©. R. Haskins, att’y__-----------.------ 40 
E. T. Mockridge, per J. G. Mitchell, att’y..--- ie eealcinceniicinienan 195 
FF i i Seng bo os Ha ree lend ak ich emia te msectass 80 
Be Te i thie oa as so ee ee cn memginn oe 20 
Amos Howes, by Wm. F. Mitchell, att’y_-__. .------- igcinn 
Fannie N. Wells, by Thomas H. Neilson, att’y_-----.._.-_- 40 
A. A. Comfort, per C. Boekius. .........2......-.--.2.... 5 
a Ti TN os ia in spe ccs a en sie nts aan nase fated 76 
Wm. H. Bailey, trustee, by Wm. F. Mitchell, att’y__-__-__- 1,000 
O. J. Noble, by A. B. Crosby, att’y.---.------------_-_--..- 50 
Mary D. Noble, by A. B. Crosby, att’y.------..-.------.-- 50 
Wm. 8. Bunting, by M. Moore- -.----------.----.-------- 78 
CE Fh: BN ice swdwns ot ccuudetun seenacnnnceinnee 1 
ee I is ele ha ee ed erie en eee 
205 DEFENDANT'S Exuisit “ U.” 


GoLp Hii, N. Carouina, May 12th, 1873. 
Messrs. A. B. Crosby, B. A. Mitchell, J. G. Mitchell. . 


Grnt-: I make you the foliowing proposition with reference to 
placing the “Crosby patent and process for amalgamating gold «& 
silver” upon the Gold Hill property, viz: 

First. You to provide $25,000 for the purpose of erecting a twenty- 
ton mill at such place as may be selected by Mr. Crosby and for fur- 
nishing the same with the requisite driving power, crushers, pulver- 
izers, amalgamators, and other necessary machinery. 

Second. The mill building, with machinery and fixtures, to be 
your personal property, with privilege of removal by you in case I 
am disturbed in possession of the Gold Hill property by other claim- 
ants or in case of dissolution of an agreement based upon this propo- 
sition, but to be used exclusively for our joint interest and profit 
while on this property. 

Third. The net profit derived from working said mill to be equally 

divided between you and myself; that is, I am to have one- 
206 half and you one-half, it being understood that seven dollars 
expense per ton is to be allowed for mining ore and three dol- 


lars per ton for milling. 
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Fourth. After this mill has run long enough to satisfy you of the 
expediency of enlarging —o here you are to have the priv- 
ilege of accepting article No. 1 of a written proposition submitted 
to you by me under date of April 26, 1873. 

Fifth. This arrangement is to continue for five years unless 
sooner dissolved by mutual agreement or unless article No. 1 of the 
proposition dated April 26, 1873, is accepted by you. 

Sixth. This proposition to be accepted or rejected within thirty 


days from this date. 
AMOS HOWES. 
DEFENDANT’s Exuisit “ V.” 
GoLp HI11, Jan. 21, 1873. 
Mr. Jos. G. Mitchell. ae 

Dear Sir: Mr. E. Manney on the 26th ultimo handed me a letter 

from you requesting him to give the price of some sulphurets, the 
same day I wrote you, but yesterday’s mail the letter was re- 

207 turned from Dead Letter office for want of stamp, my young 
man omitting to put on stamp and the office here sending it 

without a stamp. ‘ 

I am the owner of the Gold Hill mines and am now working the 
mines for free gold. We have a large amount of tailings which 
have been concentrated to almost pure sulphurets. I willsell 10 or 
20 tons of these tailings or sulphurets ores at $20 per ton delivered 
in Salisbury, you furnishing bags or boxes, the ore to be paid for 
before it leaves the mine. 

If you have not put up your works I would make a suggestion, 
as I have had some little experience in small works in city to dem- 
onstrate processes to work ores. Go to some mine where you can 
get sulphuret ores and any steam you may require. One good, 
practical demonstration on a mine working the ore successfully is 
worth more than a year’s work in a city or laboratory scale. You 
can get ore for nothing on a mine to experiment or test a process, 
and the expense of putting up works to work 1 or 2 tons per day will 
not cost 25 per cent. as much as a city works. 

I have an abundance of gold, copper, and silver that is worth or 
contains from 50 to 100 [per cent.] per ton in gold, silver and cop- 
per, and I make the offer to any one who thinks they can work sul- 

phurets to sell them 5 or 10,000 tons of ore, guaranteeing the 
208 cre shall contain by assay $20 value in gold. silver, and cop- 

per, and to sell at one-third the assay, or if they will demon- 
strate the process will save 75 per cent. of the gold, silver, and cop- 
per in the ore by assay it will give a liberal price for the use of it on 
my property. To test a process in a city will cost more thousands 
than it would hundreds on a mine. Ihave lost considerable money 
in trying to work people's process—that were represented as perfect 
in a laboratory experiment, but when practically set at work on a 
mine were perfectly worthless—and now when they come to me I[ 
have but one answer to demonstrate your process on mines. If it 
work as represented I will give you a tract that will make all the 
money that any one should have in 5 years. 
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I have long since given up testing processes. Show me practical 
results on mine ore, on the mine—we will not disagree about the 
price for the use of it. 

Yours very respect., AMOS HOWES. 


DEFENDANT’s, Exuipit “ W.” 
Gop Hix, Jan. 24, 1878. 


Mr. Jos. G. Mitchell. 


Dear Sir: By yesterday’- mail Mr. Coit enclosed me a let- 
209 ter he received from Mr. Geo. E. Coolidge calling his attention 
to Prof. Crosby’s process and enclosing an article froin a paper 
giving a description of the working of this process, guaranteeing 80 
per cent. of assay at a cost of reduction of not over $3. : 
I have a large pile of concentrated sulphurets. The lowest assay 
I have seen on these was $30. To test this process I will deliver 5 
or 10 tons at Salisbury, you furnishing bags, free of cost to you, 
you paying only the freight and transportation, on the condition I 
shall have the privilege of placing a man to see these 10 tons work- 
by this “Crosby” process practically. I have to-day the best mine 
in the United States, taking everything into consideration, if 80 per 
cent. of the metals can be saved. The free gold in the ores pays for 
working, and the estimate is we do not realize over 20 or 25 per cent. 
of what they contain. 
If you accept my proposal to pay for bags and freight from Salis- 
bury I will have the sands shipped as soon as bags arrive. 
Yours truly, AMOS HOWES. 


210 DEFENDANT'S Exuipitr “ X.” 
GoLtp Hin, Feb. 23, ’73. 
Mr. Jos. G. Mitchell. 

Deak Sir: I have to-day completed the shipment of the 50 bags 
of sands. It has rained nearly all the time since the bags arrived, 
and the roads have been in such a horrible condition it has been 
next to impossible to get the sands wagoned to Salisbury. As soon 
as they arrive at the mine please inform me when you will be pre- 
pared to work themin and I will either come myself or send a man 
to see them worked, and I trust it may be a perfect success. There 
is one thing certain: I have the ores that contain from $50 to $100 
per ton in gold and copper in abundance. Any process that will 
get 80 per cent. of gold and copper will be of great importance to 
me. The sands I have sent you will assay, I think, from $18 to $20 
per ton gold and from 3 to 5 per cent. copper, as I have had several] 
assays from same pile of sands I send you, although I have seen 
assays much larger. The sands have been passed twice through 
our rocker or amalgamator. | 

I think you will find these sands much more difficult to 

211 desulphurize than the King mountain. There is one thing: If 
you can make a success with these sulphurets you will have 

no difficulty with any sulphurets in any part of the United States, 
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for all parties agree that have tested them that they are the most 
difficult ores to treat of any they have handled. 
Yours respecttully, AMOS HOWES. 


DEFENDANT'S EXHIbit “ Z.” 

Whereas at a special meeting of the United States Gold & Silver 
Amalgamating Company of Virginia, held at the office of the said 
company on the second day of October, A. D. 1873, 1t was unanimously 
resolved “to accept the proposition and offer made to said company 
by the North Carolina Gold Amalgamating Company, to wit, to give 
and to issue to the said United States Gold and Silver Amalgamat- 
ing Company of Virginia thirty thousand dollars of the capital 
stock of the said North Carolina Gold Amalgamating Company, for 
the free use of their patent, during its continuance, to work the ores 

of the Gold Hill estate, North Carolina, free from any royal- 
212 _—ities or charge, also in full payment for all the machinery, fix- 

tures, and appurtenances on the Old Dominion Mine, Spottsy]- 
rania county, Virginia ;” and it was also resolved “ that the vice- 
president be authorized and empowered to have a proper assigninent 
prepared, transferring and conveying to the said North Carolina 
Gold Amalgamating Company the free use of our patent in accord- 
ance with the above proposition, and transfer and convey to them 
all the fixtures and appurtenances, machinery, &c., now on the Old 
Dominion Mine, Spotsylvania county, Virginia, and that the said 
vice-president and secretary duly execute and attest the same: 

And whereas at a meeting of the said the United States Gold and 
Silver Amalgamating Company of Virginia, held at the office of the 
said company the 13th day of February, A. D. 1874, it was unani- 
mously resolved “that the resolution passed at a meeting of this 
company on October 3rd, 1873, be carried into effect, and that the 
transfer be made in accordance with the above resolution :” 

Now, therefore, these presents witnesseth that the said the United 
States Gold and Silver Amalgamating Company of Virginia, for and 
in consideration of the sum of five dollars, the receipt whereof is 
hereby acknowledged, and of the issuing, transfer, and delivery to them 
of thirty thousand dollars of the capital stock of the said the North 
Carolina Gold Amalgamating Com pany,have bargained, sold, released, 

granted, and confirmed, and by these presents do bargain, sell, 
213 release, grant, and confirm, unto the said the North Carolina 

Gold Amalgamating Company, itssuccessorsand assigns, all tlre 
machinery, fixtures, implements, goods, chattels, personal property, 
and appurtenances lately upon the land and estate of the Oid Do- 
minion Gold Mining Company of Virginia, situated in Spottsylvania 
county, State of Virginia, and belonging to the said the United 
States Gold and Silver Amalgamating Company of Virginia; and 
these presents further witnesseth that the said the United States 
Gold and Silver Amalgamating Company of Virginia, for and in 
consideration of the sum of five dollars, to them in hand paid by 
the said the North Carolina Gold Amalgamating Company, the re- 
ceipt whereof is hereby acknowledged, and of the said issuing, trans- 
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fer, and delivery to them of the said thirty thousand dollars of the 
capital stock of the said the North Carolina Gold Amalgamating 
Company, hath, and by these presents doth, assign, sell, transfer, and 
set over, unto the said the North Carolina Gold Amalgamating Com- 
pany, its successors and assigns, the full and exclusive right, liberty, 
and privilege of issuing and working the ores of the Gold Hill 
estate, North Carolina, under and by the Crosby patent and patents 
and process for amalgamating gold and silver and retorting quick- 
silver, and for the circulation of quicksilver, and for concentrating 

ores and quicksilver, and improvements in roasting-fur- 
214 ~—naces, which have been duly assigned and transferred to the 

said the United States Gold and Silver Amalgamating Com- 
pany of Virginia on the 17th day of March, A. D. 1873; to have 
and to hold and enjoy the said right and privilege free, and dis- 
dischaged of and from all royalties, charges, or payments whatsoever 
to the said the United States Gold and Silver Amalgamating Com- 
pany of Virginia, and to and for no other use or privilege or place 
or places whatsoever, and to have, hold, and possess the said right, 
use, liberty, and privilege as aforesaid to the said the North Carolina 
Gold Amalgamating Company, its successors and assigns, to the full 
end of the term for which the said letters patent, which may here- 
after be granted for improvements thereon, are or may be held. and 
possessed by the said the United States Gold and Silver Amalgamat- 
ing Company of Virginia. 

In witness whereof the said the United States Gold and Silver 
Amalgamating Company of Virginia have hereunto caused the 
common and corporate seal of the said corporation to be duly affixed 

this thirteenth day of February, A. D. 1874. 
| [SEAL. ] J. G. MITCHELL, 
Vice- Pres't. 


Attest: WM. F. MITCHELL, Sec’y. 


Signed, sealed, & delivered in the presence of— 
C. BOCHIUS. 


215 State OF PENNSYLVANIA, | me 
City of Philadelphia, js’ 


Be it remembered that on the nineteenth day of February, in the 
year of our Lord eighteen hundred and seventy-four, before me, a 
notary public duly commissioned and qualified, and resident in the 
city, county, and State aforesaid, personally appeared Joseph G. 
Mitchell, vice-president of the above-named company, and, being 
duly sworn, deposeth and saith that he was personally present at 
' the execution of the above-written assignment or deed of convey- 
ance, and saw the common seal of the said company, viz: The 
United States Gold and Silver Amalgamating Company of Virginia, 
duly affixed thereto, and that the said seal so affixed thereto is the 
common and corporate seal of the said company and that the above- 
written assignment or deed of conveyance was duly assigned, sealed, 
and delivered by and as and for the act and deed of the said above- 
mentioned company for the uses and purposes therein mentioned, 
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and that the name of the deponent subscribed to the said assign- 
ment or deed of conveyance, as president of the said company, in 
attestation of the due execution and delivery of the said assignment, 
is of this deponent’s own proper and respective handwriting. 
Sworn and subscribed the day and year aforesaid, before me. 


Witness my hand & seal. | 
[SEAL. | SAMUEL B. HUEY, | 
| Notary Public. 


216 DEFENDANT’s Exuipit “A No. 1.” 


This deed, made this thirteenth day of February, A. D. 1874, by 
and between B. Arthur Mitchell, of the city of Philadelphia, trustee 
as hereinafter mentioned, of the first part, and the North Carolina 
Gold Amalgamating Company of the second part— 

Whereas a certain lease and agreement, dated the 3rd day of Oc- 
tober, A. D. 1873, was made and entered into by and between Amos 
Howes, of Gold Hill, Rowan Co., State of North Carolina, and the 
said B. Arthur Mitchell, as trustee for and on behalf of himself 
and such cestui que trusts, as he might hereafter name, as by refer- 
ence unto the said recited agreement hereto annexed for its terms, 
covenants, and conditions will fully appear ; | 

And whereas the said B. Arthur Mitchell, in and by a certain 
declaration of trust duly executed the 17th day of November, A. D. 
1873, did therein and thereby certify, covenant, acknowledge, and 
declare that the said herein above-recited lease and agreement was 
so made to him and so held by him, according to the terms, pro- 
visions, and conditions of said agreement for the benefit and behoof 
of himself, and such other persons as should thereafter become 
members of a certain corporation to be incorporated by the Legis- 
lature of the State of North Carolina to be known as the North 

Carolina Gold Amalagating Company, and that he would 
217 upon the due incorporation of said company assign, transfer, 

and set over the said lease and agreement to the said com- 
pany, as by reference to the said recited declaration of trust hereto 
annexed will duly appear ; 

And whereas the said The North Carolina Gold Amalgamating 
Company has been duly incorporated and made a body politic and 
corporate by the Legislature of the State of North Carolina on the 
30th day of January, A. D. 1874, as by reference thereto for its pur- 
pose and objects will more fully and at large appear; 

And whereas, at a meeting of the board of directors of the said 
The North Carolina Gold Amalgamating Company, held at the office 
of the said company in the city of Philadelphia, the following reso- 
lution was uninanimously adopted : 

Resolved, That in pursuance of the terms of the declaration of 
trust executed by B. A. Mitchell on the 17th day of November, A. 
D. 1873, he, Mr. Mitchell, be, and hereby is, requested to assign, 
transfer, and convey to this company the lease and agreement made 
between Amos Howes and himself, as by reference to the minutes of 
said company will more fully appear: 

Now, therefore, these presents witnesseth: That the said B. Arthur 
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Mitchell, trustee as hereinbefore mentioned, for and in consideration 
of the sum of one dollar, lawful money, to him in hand paid by the 
said The North Carolina Gold Amalgamating Company, the rcceipt 
whereof is hereby acknowledged, and for the purpose of carry- 
218 ing out and completing the objects and purposes of the afore- 
said trust, and of other good and valuable considerations, 
him hereunto moving, doth grant, assign, transfer, convey, and set 
-over unto the said The North Carolina Gold Amalgamating Com- 
pany, its successors and assigns, all that the aforesaid and _ herein- 
before-mentioned and recited lease and agreement, with the build- 
ings, machinery, fixtures, improvements, and appurtenances therein 
mentioned, and all the franchises, rights, liberties, provisions, cove- 
nants, and agreements therein contained and mentioned and subject 
to the conditions and restrictions therein, together with all and sin- 
gular the buildings, machinery, and improvements recently erected 
on the land leased under said recited agreement, with the tools, fix- 
tures, and improvements thereto belonging, with all the estate, right, 
title, and interest, if any, of him, the said B. Arthur Mitchell, of, in, 
and to the same, to have, and to hold, and possess the same to and 
for the purpose, proper use, and behoof of the said The North Caro- 
lina Gold Amalgamating Company, its successors and assigns. 
In witness whereof the said B. Arthur Mitchetl* has hereunto set 
his hand and seal this the day and year first hereinabove written. 
B. ARTHUR MITCHELL, Trustee. [srat..] 


Signed, sealed, and delivered in the presence of us— 
WM. F. MITCHELL. 


219 SrateE oF PENNSYLVANIA, ae 
City of Philadelphia, 


On this nineteenth day of February, A. D. 1874, personally ap- 
eured before me, Samuel B. Huey, commissioner of deeds, appointed 
y the State of North Carolina for the State of Pennsylvania, B. 

Arthur Mitchell, who acknowledged the foregoing instrument of 
writing to be his deed and conveyance, and desired the same might 
be recorded as such. 

In witness whereof I have hereunto set my hand and official seal 

the day and year aforesaid. 
[SEAL. ] SAMUEL B. HUEY, 
| al Commissioner for North Carolina in Penna, 


This agreement, made and entered into this 50th day of October, 
A. D. 1873, by and between Amos Howes, of Gold Hill, Rowan 
county, State of North Carolina, of the first part, and B. Arthur 
Mitchell, of the city of Philadelphia, as trustee for and on behalf of 
himself and cestui que trusts as he may hereafter name, of the second 
part, whereby the said party of the first part, for himself, his heirs, 
executors, administrators, and assigns, in consideration of the yearly 
rent of one dollar, lawful money of the United States, and of 
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the covenants, stipulations, and agreements hereinafter men- 
220 tioned, to be kept and performed by said party of the second 

part, trustees aforesaid, his heirs, executors, administrators, 
and assigns, hath leased, let, and demised let, and by these presents 
doth lease, let, and demise let, for the period of ten years from the 
date hereof, unto the said party of the second part hereto, trustee as 
aforesaid, his heirs, executors, administrators, and assigns, a certain 
piece or parcel of land and situate at Gold Hill aforesaid, and being 
part and parcel thereof, and described as follows, to wit: Beginning 
at a red oak blazed on four sides, being south 23, east eight poles 
from the southeast corner of the “ Barnhardt vein mill-house; thence 
north forty-six degrees east twenty-six poles twelve links to a blazed 
large black gum; thence south 313 degrees east forty-nine poles 
twenty links to a blazed black gum onthe east side of the branch ; 
thence south forty-six degrees west twenty-six poles twelve links to 
a stake on the east side of the Albemarle ste thence north 313 
degrees west forty-nine poles twenty links to the beginning, contain- 
ing eight acres, more or less, of land, for the erection of a mill build- 
ing for the working and milling and extraction of the meials from 
the ores of the Gold Hill property, together with the appurtenances 
thereto belonging, with the full and free right, liberty, and privi- 

lege of ingress and egress thereto for all and every purpose 
221 whatsoever connected —or relating to said mill,and with the 

free and full right of water necessary for said mill and of 
digging for the same at such places on said Gold Hill property as 
may be agreed upon. 

And the said party of the second part hereby covenants and agrees 
to proceed at once to the erection and completion of a mill building 
and requisite machinery for the working of twenty tons daily of the 
ores of the said Gold Hill property, and state and the extraction 
of such metals therefrom as shall be deemed profitable, the same to 
be worked and extracted by the method known as the “Crosby pat- 
ent and process,” hereby covenanting that at least eighty per cent. 
of the gold therein shall be extracted, said percentage to be deter- 
mined by the assay of said ores, and as respects the copper in said 
ores, the same to be worked and extracted to such per cent. as may 
be profitable; the said patent and process now being owned by “ The 
United States Gold and Silver Amalgamating Company of Virginia, 
and the right to use the same, so far as working and milling the ores 
of the said Gold Hill property, having been assigned to said party 
of second part and his cestui que trusts free, clear, and discharged 
from all royalties therefor. : 
| And the said party of the first part hereto, for himself, his 
222 ~_—siheirs, executors, administrators, and assigns, covenants, prom- 

ises, and agrees to and with the said party of the second part 
hereto trustee aforesaid, his heirs, executors, administrators, and. as- 
signs, that the party of the second part hereto as aforesaid has, shall, 
and nay have at any time during the continuance of this lease and 
agreement, and for the period of one year thereafter, the full, free, 
and absolute right, liberty, and privilege of removing the said mill, 
machinery, and fixtures and appurtenances thereto of and from the 
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said described tract of land and off and from the said Gold Hill 
property and estate without let or hindrance from him, the said 
party of the first part, or from any other person or persons whom- 
soever; and that shi said mill building, machinery, and fixtures and 
appurtenances thereto belonging are and shall be deemed the per- 
sonal property and state of said party of second part, trustee afore- 
said, his heirs, executors, administrators, and assigns. 

And the said party of first part hereto, for himself, his heirs, ex- 
ecutors, administrators, and assigns, hereby covenants, promises, and 
agrees to and with the said party of the second part hereto, trustee 
aforesaid, his heirs, executors, administrators, and assigns, to deliver 
daily, at his own cost and expense, twenty tons of the ores of the 
said Gold Hill property at the said mill, or such place as said party 

of second part may name within a radius of fifty yards from 
223 said mill,and that the said ores shall be of full average qual- 

ity of the ores of the said Gold Hill property, the said aver- 
age to be determined by assay by said parties of first and second 
part thereto. 

And it is hereby mutually covenanted, agreed, and understood 
between the said parties of the first and second parts hereto as afore- 
said that the gross proceeds arising from the said working of said 
mill and the extraction of the metals from said ores shall be set 
apart and divided as follows, to wit: 

First. As regards the gold and silver obtained from said ores 
seven dollars per ton of ore melted is to be first separated and allowed 
to said party of first part for the full expense of mining said ores, 
and that three dollars per ton of ore melted is to be separated and 
kept by said party of second part, and for the full expense or run- 
ning and working said mill of the extraction of said gold and sil- 
ver, and that ther after such deduction of the said seven and three 
dollars the net profits are to be equally divided between the said 
parties of first and second parts hereto as aforesaid. 

Second. As regards the copper obtained from said ores it is mutu- 
ally covenanted and agreed between the parties hereto as afore- 
said that the due and proper expense of obtaining the same shall 
be first allowed said party of second part, and then the net 

profits and proceeds of the same shall be equally divided 
224 between the said parties of first and second parts. 

- Third. That in case it shall be deemed advisable to con- 
vert the refuse matter and material of said ores into a marketable 
article for paint or any other product, then also the proper and due 
expense chargeable to making the same shall first be allowed said | 
party of second part, and then the net profits derived from the same 
shall be also equally divided between said parties of first and second 
parts, the said party of second part covenants and agrees to keep 
complete and correct books of account for the purposes herein ex- 
pressed, to which free access may be had by said party of first part 
at all reasonable times, and to furnish said party of first part full 
monthly accounts of their transactions, and to make their joint set- 
tlements monthly when the due and proper proportion coming to 
said party of first part shall be paid. 
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The said party of the first part covenants to and with said pariy of 
second part that he is seized of said Gold Hill estate in fee simple, and 
hath power and ability to lease and let any part of the same, and 
that the title thereto vests in him, and that any title thereto that he 
may hereafter acquire by reason of his connection with the original 
Gold Hill Mining Company, or which he may hereafter acquire from 

any source whatever, shall inure and be used to ratify and 
225 confirm this lease and agreement, and that he will make, ex- 
ecute, and deliver to said party of second part such further 
documents and instruments of writing as counsel learned in the law 
may deem necessary and proper to ratify and effectuate this lease 
and agreement and to make. the same good and valid to said party 
of second part as aforesaid, and that he will warrant and defend this 
lease and agreement and the quiet and peaceable enjoyment of 
the said property by said party of second part as aforesaid against 
the claims and demands of all and every person and persons whom- 
soever. It is further mutually agreed and understood that this 
agreement shall continue in full force and effect for the said period 
of ten years from the date hereof, and that the said pariy of first 
part, for himself, his heirs, executors, administrators, and assigns, 
and the said party of second part, trustee aforesaid, for himself, his 
heirs, executors, administrators, and assigns, mutually bind them- 
selves, each to the other, for the full [and] complete performance of 
the covenants, clauses, promises, and agreements herein named and 
on their respective parts to be kept and performed. 
In witness whereof the said parties to these presents have 
226 hereunto set their respective hands and seals the day and 
year first hereinbefore written. 
AMOS HOWES. SEAL. 
B. ARTHUR MITCHELL. §[sEAL. 


Signed, sealed, and delivered in the presence of— 
R. H. BROADFIELD. 


Pursuant to a decree made by his honor Judge Cannon in the 
civil action of Amos Howes, plaintiff, and FE. Mauney and others, 
defendants, and for the consideration of a pepper-corn to me paid by 
Amos Howes, I hereby ratify and confirm the foregoing lease herein- 
before recited. J. S. McCUBBINS, Receiver. [SeAL.] . 


(Here follows acknowledgment.) 


To all to whom these presents shall come: : 

I, B. Arthur Mitchell, of the city of Philadelphia, for myself, my 
heirs, administrators, executors, and assigns, do by these presents 
certify, covenant, acknowledge, and declare that the hereto-annexed 
lease and agreement made and entered into between Amos Howes, 
of Gold Hill, North Carolina, and myself was so made to me and is 
so held by me according to the terms, provisions, and conditions of 

said agreement for the benefit and behoof of myself and such 
227 other persons as shall herejafter] become members of a cer- 
tain corporation to be incorporated by the Legislature of the 
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State of North Carolina, to be known as the “ North Carolina Gold 
Amalgamating Company,” according to their respective proportions 
of the stock of said company, and that I will, upon the due incor- 
poration of said company, assign, transfer, and set over the said 
annexed lease and agreement to the said company. 

Witness my hand and seal this seventeenth day of November, A. 


D. 1873. 
B. A. MITCHELL. [star] 
Witness at signing: 


WM. F. MITCHELL. 
(Here follows acknowledgment.) 
228 DEFENDANT'S Exutipit “ B No. 1.” 


Memorandum of agreement, made and entered into this 20th day 
of May, A. D. 1874, by and between Amos Howes, of Gold Hill, 
North Carolina, of the first part, and the North Carolina Gold Amal- 
gamating Company (acting herein by J. D. Mitchell, T. J. Cram, and 
B. A. Mitchell, executive committee of said company, duly appointed 
by resolution of said‘company), of the second part, witnesseth : 

That the said party of the first part proposes and agrees to sell 
all of his property, real and personal, in Rowan county, State of 
North Carolina, with the mining rights and privileges thereof and 
thereto belonging, including his present house, residence, and furni- 
ture therein, to the said party of the second part, and the said party 
of the second part agrees to purchase the same upon the following 
mutually agreed terms and conditions as follows, to wit: 

The said party of the second part is to increase its capital stock to 
ten thousand shares of one hundred dollars each, and to give said 
party of first part, as part payment of said purchase, two thousand 
shares of said capital stock, full paid, clear of all assessments, except 
for breach of the warranties and covenants in deed for said property 
by said party of first part to said party of second part. The said 
party of second part, as part of ae purchase and payment there- 

for, is to assume and pay the following mortgage debts 
229 now upon.the said property, viz: A mortgage to Holmes, 

Mauney, et al. of about fourteen thousand dollars ($14,000), 
another to R. J. Holmes of two thousand two hundred dollars 
($2,200), another to W. A. Coit of about twenty-eight thousand dol- 
lars ($28,000), and another to said party of second part, held by John 
Hulme, trustee, of four thousand dollars ($4,000), with the accrued 
interest on the same and to accrue thereon. 

The said party of second part, as part of said purchase and pay- 
ment, is to pay and give said party of first part for payment of cur- 
rent debts due by him the sum of thirty-five thousand dollars 
($35,000), to be paid in manner and way as follows: Five hundred 
dollars in cash on execution of deed and delivery of possession of 
property and the acceptances of said party of second part on drafts 
of said party of first part for the balance as follows: Nine thousand 
five hundred dollars in thirty days after sight, ten thousand dollars 
three months after sight, five thousand dollars in four months after 
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sight, five thousand dollars in five months after sight, and five 
thousand dollars in six months after sight, none of the said drafts 
to be issued until after date of deed. and delivery of possession. 
The said party of the first part agrees to execute and deliver 
- 230 properly drawn deed or deeds for said premises, conveying a 
full, complete, and perfect marketabie title in fee-simple on 
or before the first day of June next, with full and complete cove- 
nants and wafranties as to title, seizen, and possession. 

And the said party of the first part further agrees to execute and 
deliver at same time, with said deed, if necessary, by advice of coun- 
sel of said company, a separate instrument of writing, covenanting 
and agreeing to convey to said party of second part all his (the 
said party of first part) title in and to said property in Rowan 
county known as “ Gold Hill property,” which now vests in or may 
hereafter be acquired by him from his connection with the original 
Gold Hill Mining Company, or which can, may, or has been acquired 
by ownership of stock of the said original Gold Hill Mining Com- 
pany, and in like manner to covenant and agree to remove and re- 
lease all claims for title or claim or interest in said property by the 
North Carolina Ore Dressing Company, either by legal proceedings 
or otherwise, at his cost and charges, and to transfer and assign the 
same to party of second part, and to covenant and agree also to 
convey any and all title and claims of title and interest of, in, and 
to said property which can or may be hereafter acquired by him 
from any source whatsoever, covenanting both in said deed or deeds 

and agreement to warrant and defend the said title and prem- 
231  ises, with the appurtenances, to said party of second part 

against himself, and all persons claiming by, from, or under 
him, and against the claim and claims of all persons whatsoever. 

And the said party of the first part further covenants and agrees 
to assign and transfer to said party of second part one thousand 
shares of his said capital stock so paid him as security for the full 
and faithful performance of the covenants, conditions, and war- 
ranties in thesaid deed or deeds and agreements until the said party 
of the sevond part, by advice of counsel learned in the law, are sat- 
isfied of the full performance of the same, when the said stock is to 
be transferred to said party of first part, or to such person or persons 
as he may name. 

The said party of the first part further agrees to convey to said , 
party of second part all collaterals connected with his ownership of 
or litigation touching title, including two judgments (Woodruff & 
Beech and W. A. Coit) against the Gold Hill Mining Company, and 
alsu his interest in the bid of W. H. Bailey at equity sale of interest 
of said Go!d Hill Mining Company, and to allow his name, if neces- 
sary, to be used in any legal paper or proceeding touching the title, 
or the perfecting thereof. 

The said party of the first part is also to assign and transfer 

232  ~—ithe existing contract between him and B. A. Mitchell, trustee, 
and now held by said party of [the] second part, subject to 

the agreement between him and said Mitchell, trustee, and Holmes 
et al. respecting the payment of said mortgage owned by said 
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Holmes e¢ al., payable by certain proportion of profits from mill of 
said company, and which agreement Mr. Howes is to endeavor to 
have carried out on the part of said Holmes et al. — 

lt is further mutually agreed that out of this sale and purchase the 
four horses, wagon, and buggy belonging to Mrs. Howes are exempt, 
and that in thissale and purchase the Lentz place purchased by said 
party of [the] first part from R. J. Holmes is included, and a deed 
for [the] same to be made party of [the] second part, the said party of 
[the] first part hereby agrees that any and all judgments against 
him, or liens for unpaid wages, mechanics’ bills, and bills of sale 
resting against said property or himself are to be satisfied from and 
out of the said paymentof nine thousand five hundred dollars ($9,500) 
and evidence of satisfaction and payment of said liens, judgments, 
wages, et al., 1o be furnished to said party of [the] second part within 
the said thirty days of acceptance of said draft. 

The said party of [the] second part agrees to give said party of 
[the] first part a lease of said house and messuage and eight acres 

of land thereto attached for a period of five years free of rent, 
233  orso long as said Howes during said period may occupy the 

same, it being understood that said lease is to be only for the 
surface of said land. 

It being mutually understood that the premises, tracts of land, 
&c., to be conveyed to said party of [the] second part are known as 
the “Gold Hill Mining Property,” respectively, 18th April, 1870, and 
registered in Rowan, pages 1 & 7, book 46, the one deed being from 
Moses L. Holmes & wife e¢ al., and the other from E. Mauney and 
wife et al., and to include the Rumple field, about 300 acres, and the 
said Lentz place, as above mentioned, and the house property of two 
acres conveyed by R. J. Holmes. 

It is also the express understanding that the party of the second 
part is to place in the treasury of the company four thousand 
shares of the capital stock to be sold and used as working capital on 
the best terms that can be obtained, to be applied to development 
_and payment of debts and obligations, as above stated. 

Witness the hands and signatures of said parties the day and year 


first hereinbefore written. | 
AMOS HOWKES. SEAL. 
T. J. CRAM. SEAL. 
J. D. MITCHELL. SEAL. 
B. A. MITCHELL. SEAL. 


Executive Committee. 


Signed, sealed, and delivered in the presence of us. 
kK. W. MAGILL. 
R. M. SNYDER, 
Witnesses. 


234 DEFENDANT’S Exnuipit “C No. 1.” 


This indenture, made and executed this the 29th day of May, 
1874, by and between Amos Howes and his wife, Sallie A. Howes, 
of the county of Rowan and State of North Carolina, of the first 
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part, and the North Carolina Gold Amalgamating Company, a cor- 
poration duly created under and pursuant to the laws of the State 
of North Carolina, of the second part, —: | 

Whereas the said Amos Howes has agreed to sell and convey to 
the said party of the second part all of the mining property situate 


in Rowan county aforesaid, known as the Gold Hill mining prop- 


erty, and also all other lands and real estates of every character, 
legal or equitable, which he, the said Howes, may own or be justly 
entitled to, or to claim or to receive a conveyance for, and also all of 
his personal property and estate (with certain exceptions to be herein- 
after specified), and also to do and perform certain other acts more 
particularly set forth in a certain contract made and entered into 
between said Amos Howes and the said company, bearing date the 
20th day of’ May, 1874, and to which for greater certainty reference 
is hereby made, the said company agreeing upon their part to and 
with the said Amos Howes to assume and pay three several mort- 

gages embracinggnearly all of the property intended to be 
230 conveyed hereby, one to Mr. L. Holmes, R. J. Holmes, E. 

Mauney, V. Mauney, B. B. Roberts, and D. A. Davis, and 
one other to R. J. Holmes, both dated the 18th day of April, 1870, 
and respectively registered in book 45, the former at page 179, the 
latter at page 174, of the register’s office of Rowan county, the third 
being a mortgage to Franklin Coit as trustee for and in behalf of 
W. A. Coit, bearing date the 15th day of September, 1873, and regis- 
tered in book No. 47, page 412, of said register’s office, all of said 
mortgages having been executed by said Amos Howes, and the said 
company having further agreed to pay to said Amos Howes the sum 
of thirty-five thousand dollars, to be applied in payment of his cur- 
rent debts, and also to deliver to said Amos Howes and credit him 
on the books of said company, and issue to him certificates of stock 
as paid up and forever free from assessments, &c., two thousand 
shares of the capital stock of said company : 

Now, therefore, this indenture witnesseth that for and in consid- 
eration of the premises and of the sum of five dollars to each of 
the said parties of the first part in hand paid by the said party of 
second part, at and before the ensealing and delivery of these pres- 
ents (the receipt and payment whereof is hereby respectively ac- 
knowledged by the said parties of the first part), the said parties of 

the first part have given, granted, bargained, and sold, and do 
236 by these presents give, grant, bargain, sell, and convey, unto 

the said party of the second part, its successors and assigns, 
all those several tracts, pieces, and parcels of land situate, lying, and 
being in the county of Rowan aforesaid (intending hereby to con- 
vey and assure to the said party of the second part, its successors and 
assigns, all of the real estate owned by the said parties of the first 
[part] in said county of Rowan, subject to certain exceptions to be 
hereinafter more particularly stated), which said tracts of land are 
bounded respectively as follows, to wit : 


(Here follows a description of the several tracts conveyed—-13 in 
number.) , 
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The true intention of this indenture being to convey to the said — 
party of the second part, its successors and assigns, subject to the ex- 
ceptions aforesaid, all of the estate, right, title, interest, claim, or 
demand in law or equity or otherwise, howsoever, which the said 
parties of the first [part] may have of, in, and to any and all real 
estate, rights, or easements therein, lying or being situate in the said 
county of Rowan; and it is also the true intent hereof to emtrace 
as part of the realty all the machinery, fixtures, and apparatus con- 
1 nected with the Gold Hill mining business, to have and to hold the 

“ aforegranted premises, together with all the privileges and 

237 appurtenances thereunto belonging or in anywise appertain- 

ing to the said North Carolina Gold Amalgamating Company, - 

the said party of the second part, its successors and assigns, to and 

for the only proper use, benefit, and behoof of the said party of the 

second part, its successors and assigns, forever; and the said Amos 

Howes covenants to and with the said party of the second part, its 

successors and assigns, that he is seized in fee of the aforegranted 

a, that they are free from incumbrances (except as herein- 

efore recited); that he has good right and full power to sell and 

convey the same as aforesaid ; that he will make any and all such 

other and further assurances of or concerning the same to the said 

party of the second part, its successors and assigns, as [he] may be ad- 

vised as necessary to the perfecting of the title to the real estate 

herein granted or intended so to be by their counsel learned in the 

law, and that he will, and his heirs, executors, and administrators 

| shall, forever warrant and defend the title to said premises to the 

said party of the second part, its successors and assigns, against the 
lawful claims and demands of all persons whatsoever. 

In witness whereof the said parties to this indenture have hereto 
set their hands and seals the date above written. 

AMOS HOWES. SEAL. 
SALLIE A. HOWES. §[seat.] 


Witness: 
R. H. BROADFIELD. 


(Here follows the acknowledgment.) 


238 DEFENDANT'S Exuipit “D No. 1.” 


This indenture, made this 21st day of July, in the year of our 
Lord one thousand eight hundred and seventy-four, between Wil- 
liam H. Bailey, commissioner, of the first part, and the North Caro- 
lina Gold Amalgamating Company, a corporation duly created 
under and by virtue of the laws of North Carolina and doing busi- 
ness in the county and State aforesaid, of the second part, witnesseth : 

That whereas at Spring term, 1874, of the superior court of Rowan 
county, William A. Coit obtained a judgment against the Gold Hill 
Mining Company for the sum of six thousand one hundred and 
twelve 75°, dollars, and that under and by virtue of the provisions 
of the said judgment the said William H. Bailey was appointed a 
commissioner to expose to public sale all the legal and equitable 
interests which the said Gold Hill Mining Company has in and 
16—56 
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unto the below-described real estate and mineral interests to satisfy 
the aforesaid judgment, and whereas the said William H. Bailey, 
commissioner as aforesaid, proceeded after due advertisement in 
conformity to the judgment of said court to expose to public sale all 
the legal and equitable interests which the said Gold Hill Mining 
Company had in and unto the below-described real estate and min- 
7 eral interests at the court-house, in Salisbury, on the 15th day 
239 of July, A. D. 1874, when and where the North Carolina Gold 
Amalgamating Company became the last and highest bidder 

at the sum of one thousand dollars. 
And whereas the said sale has been duly confirmed by the judge 


of the superior court of the 8th judicial district of North Carolina : 


Now, for and in consideration of the premises, together with the fur- 
ther consideration of one thousand dollars in hand paid to the said 
William H. Bailey, commissioner as aforesaid;-by the said North 
Carolina Gold Amalgamating Company, the said William H. Bailey, 
as commissioner, has bargained, granted, and sold, and by these 
presents doth bargain, grant, and sell, unto the said party of the 
second part all the legal and equitable right, title, and interest 
which the said Gold Hill Mining Company has in and unto the 
real estate and mineral interests situate in Rowan county and State 
of North Carolina, and known as the Gold Hill property, the metes, 
boundaries, and descriptions of which will appear more fully by ref- 
erence to two deeds, the one executed by Moses L. Holmes and the 
other to Isaac H. Smith, and registered in book No. 40, page 432, in 
the register’s office of Rowan county, the other deed executed by E. 
B. Rice to the president and directors of the. Gold Hill Mining 
Company and registered in book No. 40, page 88, in the register’s 
office of Rowan county; tohave and to hold tothesaid North 
240 Carolina Gold Amalgamating Company and its successors 
and assigns; and the said William H. Bailey, commissioner 
as aforesaid, doth warrant and defend the title to the said real estate 
and mineral interests unto the said party of the second part, its 
successors and assigns, so far as he is authorized as commissioner 
under and by virtue of the judgment aforesaid and no further. 
In witness whereof the said William H. Bailey doth hereunto set 


his hand and seal. 
W. H. BAILEY, [seat.] 
Commissioner. 


Signed, sealed, and delivered in the presence of— 
H. S. LEMLY. 


(Here follows the acknowledgment.) 


241 DEFENDANT’s Exuisit “ F No 1.” 
Exemplification. 

STATE OF PENNSYLVANIA, | 
Philadelphia County, | 
Among the records and proceedings of the court of common pleas 

No. 1, for the county of Philadelphia, State of Pennsylvania, the fol- 
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lowing may be found as matter of file and of record at No. 1378, ° 
December term, 1879, to wit : 


Docket Entries. December Term, 1879. 
McMurtrie. Thomas J. Cram Ami. Action case Feb. 10,1880, by 


1378. v8. writing filed. Itis agreed that. 
The North Carolina the above action be entered 
Gold Amalgamating with the same effect as if a 
Company. sums., retbl. lst. Mond. March 
- next, had been issued. Served 
on the proper officers of def’t 
and duly so returned, and that 
judgment be entered in favor 
of pl’ff for $13,382.81, with in- 

Ko die judgment. terest from Feb. 17, 1880. 

242 Summons in Case. 


C. P., March Term, 1880. 


THomaAs J. CRAM ) 
v8. -No. 1378. 
THE NortH CAROLINA GOLD AMALGAMATING COMPANY. | 


It is agreed that the above action shall be entered with the same 
effect as if asummons, returnable on the first Monday in March next, 
had been regularly issued, served on the proper officer of the defend- 
ant, and duly so returned. 

It is further agreed that Judgment shall be entered against the 
corporation defendant in favor of the plaintiff for the sum of thir- 
teen thousand three hundred eighty-two J; dollars, with interest 
from the first day of February, 1880, as per the statement of said 
claim hereto annexed— 

This amicable action and confession of judgment being given 
in pursuance of a resolution of the board of directors of said com- 
pany passed at a special meeting held on the tenth day of Feb- 


ruary, 1880, a copy of which is hereto annexed. 
THOS. J. CRAM, President. 


Attest: THOMAS H. NEILSON, [sEAt.] 
Secretary. 


243 The following testimony was offered on behalf of L.'P. 
Smith: — 
| Exuibpit “G No. 1.” 
No. 282. PHILADELPHIA, Nov. 5, 1873. 


The Philadelphia Trust, Safe Deposit and Insurance Company. 


Pay to Jos. G. Mitchell, treasurer, or order, five hundred dollars. 
$500. LLOYD P. SMITH. 
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EXHIBIT “G No. 2.” 
No. 423. PHILADELPHIA, Jan. 23, 1874. 
The Philadelphia Trust, Safe Deposit and Insurance Company. 
Pay to W. F. Mitchell, sec’y, or order, five hundred dollars. 
$500. LLOYD P. SMITH. 
ExuiBit “G No. 3.” 


No. 1128. PHILADELPHIA, Jan. 29th, 1874. 
The Philadelphia Trust, Safe Deposit and Insurance Company. 


Pay to W. F. Mitchell, secretary, or order, five hundred dollars. 


$500. | LLOYD P. SMITH. 
244 Exuisit “G No.4.” | 
No. 436. PHILADELPHIA, Feb. 7th, 1874. 


The Philadelphia Trust, Safe Deposit and Insurance Company. 
Pay to W. F. Mitchell, secretary, or order, five hundred dollars- 
$500. LLOYD P. SMITH. 


Exuibit “1 No. 1.” 
No. 518. PHILADELPHIA, December 18th, 1874. 
Citizens’ Bank, S. E. cor. 2nd & Race Sts. 


Pay to the order of Lloyd P. Smith three hundred and twenty- 
eight 57,5 dollars. 
$328.60. WM. F. MITCHELL, Treas. 


ExHuIsitT I No. 2. 


Office of the North Carolina Gold Amalgamating Co. 


PHILA., Jan. 22, 1876. 
Thirty days after date we promise to pay to the order of W. F. 
Mitchell, sec., five hundred dollars, value received, without defal- 
cation. 


$500. WM. F. MITCHELL, Treas. 
Payable at N. E. cor. 3rd & Chestnut, room 7. 


245 Exuisit I No. 3. 
The North Carolina Gold Amalgamating Company. 
$948.14. PHILADELPHIA, September 30, 1874. 


Three months after date I promise to pay to the order of William 
F. Mitchell, treasurer, nine hundred and forty-eight 744, dollars at 
Citizens’ Bank of Philadelphia without defalcation, value received. 


No. 42. Due Dec. 30, ’75. 
LLOYD P. SMITH, President. 
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ExuHisit “I No. 4.” : 
No. 509. PHILADELPHIA, Dec 1st, 1874. 
Citizens’ Bank, S. E. cor. Second & Race Sts. 


Pay to the order of L. P. Smith six hundred and six dollars. 
$606. WM. F. MITCHELL, Treas. 


Exuisit “I No. 5.” 
No. 514. PHILADELPHIA, December 2nd, 1874. 
Citizens’ Bank, S. E. cor. 2nd & Race Sts. 


246 Pay to the order of L. P. Smith ‘eight hundred and eight 
dollars. 
$808. WM. F. MITCHELL, Treas. 


Exuisit “I No. 6.” 
No. 423. PHILADELPHIA, November 16, 1874. 


Citizens’ Bank, S. E. cor. 2nd & Race Sts. 


Pay to the order of Lloyd P. Smith one hundred and‘ seven- 
teen +5 dollars. 
$117.51. WM. F. MITCHELL, Treas. 


Exuisit “I No. 7.” 
No. 422. PHILADELPHIA, November 16th, 1874. 
' Citizens’ Bank, S. E. cor. Second & Race Sts. 


Pay to the order of Lloyd P. Smith five thousand dollars. 
$5,000. WM. F. MITCHELL, Treas. 


247 Exuisit “I No. 8.” 


Received, Philadelphia, Pa., Feb’y 9th, 1875, of Lloyd P. Smith, 
Esq,., twenty-five dollars as a retainer in the case of Salkeld & Co. 
of Mauch Chunk, against bim and others of the N.C. G. A. Co. 


$25.00. THOMAS H. NEILSON. 


Exuisit “I No. 9.” 


PHILADELPHIA, May 13th, 1875. 
Due Lloyd P. Smith twenty-seven 53, dullars, being interest on 
note $1,872.50, discounted this day. 
$27.63. WM. F. MITCHELL. 
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Exuisit “I No. 10.” 


The North Carolina Gold Amalgamating Company. 


$894.36. PHILADELPHIA, Oct. 2nd, 1874. 


Three months after date I promise to pay to the order of William 
F. Mitchell, treasurer, eighteen hundred and ninety-four ;3,% dollars, 
at Citizens’ Bank of Philadelphia, without defalcation, value re- 
ceived. 


No. 41. Due Jan. 2-5, ’75. 
LLOYD P. SMITH, President. 


248 ExHIBIt “I No. 11.” 


PHILADELPHIA, May 22nd, 1874. 


This is to certify that Lloyd P. Smith is entitled to forty shares of 
the capital stock of the North Carolina Gold Amalgamating Co., par 
value, one hundred dollars each. Stock fully paid up. Certificate 
for which will be issued on return of this receipt. 


The condition of theabove receipt for stock is as follows: I have this . 


day borrowed from said Smith one thousand dollars, which I promise 
to pay on or before June Sth, 1874. If I shall do so, then this re- 
ceipt to be null, void, and of no effect ; otherwise the said stock is 


to be issued to the said Lloyd P. Smith. 
WM. F. MITCHELL, 


Sec’y N. C. G. A. Co. 


Time extended by mutual consent to the 19th January, 1874. 
WM. F. MITCHELL, 
Sec’y N. C. G. A. Co. 


ExHIBIT “I No. 12.” 
PHILADELPHIA, July 7th, 1874. 

This is to certify that Lloyd P. Smith is entitled to fifteen thou- 
sand dollars of the mortgage bonds of the North Carolina Gold 
Amalgamating Co., which are to be delivered as soon as they 

249 are printed. These bonds are to secure a loan of seventy- 
five hundred dollars made by Lloyd P. Smith to the said 
North Carolina Gold Amalgamating Co., which loan is to be paid 


at the earliest moment possible. 
WM. F. MITCHELL, Treas. 


Exuisir “I No. 13.” 


Received, Philadelphia, May 20th, 1875, twenty-five dollars from 
L. P. Smith, account expense fund North Carolina Gold Amal- 
gamating Co., given to P. C. Wright. 

$25. WM. F. MITCHELL. 
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Exurpit “J No. 14.” 


Received, Philadelphia, Oct. 8th, 1875, of Lloyd P. Smith. Esq., 
twenty-five dollars, in full, for advice and services (in case of Brad- 
ford v. Smith e¢ al., represented by Frank Etting, Esq.) to date. 


$25.00. THOMAS H. NEILSON, 
Att’y-at-Law. 


250 The following testimony was offered on behalf of B. A. 
Mitchell, one of the defendants : 


Exnipit “ MircHeiti H.” 
Propositions. 


To J. C. Mitchell, A. B. Crosby, and B. A. Mitchell, in respect to 
Gold Hill mine, N. C.: | 


First. The mine valued at $300,000 and Crosby patent at $500,000 ; 
to unite the two, and the company to be formed at $1,000,000, of 
which $250,000 is to be sold—one hundred thousand dollars cash to 
go to Mr. Howes to perfect title and pay debts, encumbrances, «c., 
the balance, $150,000, to be applied to building a 60-ton mill and 
bringing the property into perfect condition and as working capi- 
tal—the remainder of stock capital, viz., $750,000, to be equally di- 
vided between Mr. Howes and owners of patent and process. 

Second. A mill to be erected at Gold Hill, Mr. Howes to furnish 
the ore for the daily capacity of the mill at the mill at a price or 
basis of $7 per ton to $3 per ton for milling, and profits to be di- 
vided equally between Mr. Howes and mill owners; the inill to pro- 
duce 80 per cent. of gold assay and mill to be arranged to save 

copper. 
251 Third. A loan of $50,000 to be made Mr. Howes, to be re- 

paid out of the profits of the mine, and will give as a bonus 
for such loan ,'; parts of the property, then joint owners to make 
arrangements with patent owners for use of process or raise the funds 
to erect the works for the process. 

Res’p’t. yours, AMOS HOWES. 


Gold Hill, April 26th, ’73. 


Extract from Said Minute Book—Pages 48 to 52. 


PHILADELPHIA, May 26th, 1874. 

On motion, the following preamble and resolution was unani- 
mously carried : 

Whereas an agreement of this date has been made between 
this company and W. A. Coit relative to the transfer to this com- 
pany of the mortgage of W. A. Coit against the Gold Hill property 
and of certain judgments and stock held and owned by him and on 
the part of this company of certain obligations and acts to be done 
and performed: Therefore 

Resolved, That the vice-president be, and is hereby, authorized 
and directed to place his signature thereto and cause the official seal 
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of the company to be thereto attached, and that the secretary 
252 be, and hereby is, directed to attest the same, and that the 
vice-president is hereby directed to duly acknowledge the same. 


Copy of Agreement with W. A. Cott. 


This agreement, made and entered into this the 26th day of May, 
1874, by and between The North Carolina Gold Amalgamating Com- 
pany, a corporation duly created under the laws of the State of North 
Carolina, of the one part, and William A. Coit, of the city of Brook- 
lyn, county of Kings and State of New York, of the other part— 

Whereas Amos Howes, of the county of Rowan and State of North 
Carolina, did, on the fourth day of May, 1870, execute and delivera 
mortgage to M.S. Holmes, R. J. Holmes, E. Mauney, V. Mauney, B. 
B. Roberts, and D. A. Davis of all the real estate and mining prop- 
erty known as the Gold Hill mining property, the particular bound- 
aries whereof are particularly set forth in said mortgage, and refer- 
ence thereto is hereby made for the same for greater certainty, the 
said mortgage being registered in book No. 45, page 179, of the regis- 
ter’s office of Rowan county, to secure the payment of the sum of 
thirteen thousand six hundred and seventy-four dollars ($13,674), 
and one thousand and seventy dollars ($1,070) in certain instalments 
specified in said mortgage; and whereas the said Howes did also 

on the same day, but subsequent thereto, execute another 
253 mortgage, including the same property, and also a house and 

lot situated at Gold Hill, purchased by said Howes from said 
Ruben J. Holmes, to the said R. J. Holmes, to secure the payment of 
thesum of two thousand two hundred dollars ($2,200); and whereas the 
said Howes being indebted to the said Coit in the sum of twenty-seven 
thousand six hundred and ninety ;5,°5 dollars, executed to him a bill of 
sale embracing and conveying all the personal property of the said 
Howes, dated December 14th, 1871, registered in book 46, page 249, 
and shortly thereafter the said Howes transferred to said Coit six 
thousand shares of stock in the Gold Hill Mining Company, and 
also sundry notes on said company, upon which the said Coit after- 
wards obtained a judgment in the superior court of Rowan county, 
North Carolina, at spring term, 1872, for the sum of thirty-two hun- 
dred and ten dollars, with interest in the sum of twenty-five hun- 
dred and nineteen ;‘°; dollars, from the 14th day of April, 1872, in 
all $5,729.49, and for cost of suit; and whereas, on the 15th day of 
September, 1873, the same Amos Howes executed to one Frank- 
lin Coit, as trustee, a mortgage of the said Gold Hill mining 
property to secure the payment of the said indebtedness; and 
whereas the said North Carolina Gold Amalgamating Company 

have purchased from said Howes the said Gold Hill mining 
254 property, subject to the incumbrances aforesaid ; and whereas 

the said W. A. Coit and the said North Carolina Gold Amal- 
gamating Company have mutually agreed to substitute for the 
inortgage of the said Howes a new mortgage by the said company 
of the premises to the said W. A. Coit upon the following terms and 
conditions, to wit: That upon the said Coit conveying or causing to 
be conveved the property so conveyed by said deed in trust of date 
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of September 15th, 1873, to the said North Carolina Gold Amal- 
gamating Company, its successors and assigns, and also assigning 
and transferring to the said company the said stock of the Gold Hill 
Mining Company, so transferred by said Howes to said Coit as afore- 
said,and also assigning and transferring to said North Carolina 
Gold Amalgamating Company the judgment so obtained by said 
Coit against the Gold Hill Mining Company as aforesaid, and also 
covenanting that he, the said Coit, has not nor will do any act to ~ 
impair the value of said securities or impede or hinder any proceed- 
ing that may hereafter be instituted predicated upon the possession 
and ownership thereof. The said North Carolina Gold Amal- 
gamating Company will contemporaneously execute to the said 
Coit a mortgage of all such right, title, and estate in the 
said premises as the said company may acquire, by virtue 
of the conveyance hereinbefore stipulated, for and also such 

other and further estate as it may thereafter acquire, 
205 subject, however, to the outstanding mortgages of said M. 

L. Holmes, R. J. Holmes, FE. Mauney, B. B. Roberts, and 
D. A. Davis, and the mortgage of R. J. Holmes, and. likewise sub- 
ject tov any mortgages or deeds in trust which may be executed by 
said company of the said property to said last-named parties, pro- 
vided the same ure not made to secure to the said parties any other 
or greater amount than an amount equal to the balance now due 
and unpaid of the indebtedness of said Howes, as specified in the 
said mortgages so executed by the said Howes to the said M. L’ 
Holmes and associates and said R. J. Holmes as aforesaid. 

The mortgage so to be made by [the] North Carolina Gold Amal- 
gamating Company to said Coit to secure to him the amount speci- 
tied in the mortgage of September 15th, 1873, payment to be made 
in the same instalments and at the same time therein specified : Now, 
therefore, this agreement witnesseth that, in consideration of the 
premises and of the covenants and agreements hereinafter specified 
on behalf of the said company, that he will cause to be prepared and 
tendered to the said company, at the law office of McCookle & Bailey, 
Salisbury, North Carolina, on the 10th day of July next, an assign- 
ment, without resource, of all the stock transferred or delivered to 

him by Amos Howes in the Gold Hill Mining Company, « 
256 transfer and assignment, without resource, of the said bill of 

sale of date of December 14th, 1871, and of any other claims 
or collaterals he may have received from Amos Howes in conse- 
quence of or in relation to or connection with the dealings and trans- 
actions between him and the said Howes touching the indebtedness 
of said Howes to him, and will also, at the same time and place, 
cause to be prepared and tendered a deed to be executed by Frank- 
lin Coit, trustee under the deed of September 15th, 1873, and the 
said W. A. Coit conveying the ‘premises to the said North Carolina 
Gold Amalgamating Company without warranty or covenants, ex- 
cept against the acts or incumbrances of the said F. Coit or W. A. 
Coit, and, upon the performance of the several acts, matters, and 
things so covenanted to be done and performed by the said W. A. 
Coit as aforesaid, the North Carolina Gold Amalgamating Company 

17—o6 


CP eT OP ee ee ee ene ge Se a. ae m9 
eee pts Ady anit ie S TP eee, aD Cee ae . 


” - ice 5 as > 
* . pak tc wey oe 
> pik ay a ene So Lil St) 
4s z De aan <E ze 


130 WILLIAM A. COIT Vs. 


hereby covenants and agrees to execute to the said W. A. Coit in fee, 
or to such persons as he may direct, a mortgage, with power of sale, 
of such right, title, and estate as the said company may then have 
or may thereafter acquire in the premises, subject to the prior in- 
cumbrances of the said M. L. Holmes and associate and R. J. Holmes 
thereon, or to any future mortgages which may be made tu said M. 


L. Holmes and associates and R. J. Holmes in substitution of the 
mortgages now held by them, as hereinbefore in the premises 

257 more fully set forth, the said mortgage to said Coit to be se- , 
cured by the title of said company — same property, realand - 4 * 


personal, as shall be covered by the prior incumbrances to said M. 
I.. Holmes and associates and the said R. J. Holmes, it being the | 
true intention of the parties hereto that as to the indebtedness of 
the said Howes to said M. L. Holmes and associates and the said R. 
J. Holmes, secured by his mortgages as aforesaid, the said M. L. 
Holmes and associates and R. J. Holmes are to retain their present 
status as prior Incumbrancers. 
In witness whereof the parties hereto have interchangeably set 
their hands and seals the date above written. 
T. J. CRAM, [SEAL. || , 
Vice-Pres’t N. C. Gold Amalgamating Company. 
WM. F. MITCHELL, Sec’y. 
WM. A. COIT, 
By his att’y-in-fact, BRADFORD, 


Witnesses present at the signing and sealing: 
JAMES GLENTWORTH, Jr., | 
J. E. HAMPTON CARCHER. re 


(Acknowledged in the usual form.) 


258 Exnipit “ MITcHELL B.” 


This indenture, made the fifteenth day of September, A. D. 
eighteen hundred and seventy-three, between Amos Howes and 
Sallie A. Howes, his wife, of the county of Rowan and, State of 
North Carolina, on the one part, and Franklyn Coit, of the said 
county and State on the other part, witnesseth : 

That whereas the said Amos:Howes and Sallie A. Howes, his 
wife, for and in consideration of the sum of one dollar to them 
in hand paid by the said Franklyn Coit, the receipt whereof is 
hereby acknowledged, and in further consideration of «the pur- 
poses hereinafter expressed, have given, granted, bargained, and sold, 
und by these presents do give, grant, bargain, and sell, to the said 
Franklyn Coit, his heirs and assigns, all the several tracts of land, 
together with the mining rights and privileges thereof and thereon, 
lying and being in the said county of Rowan and State of North 
Carolina, known as the “ Gold Hill mining property,” and which is 
particularly set forth and described by metes and bounds in 
two several deeds executed to the said Howes (to which 
reference is made), dated, respectively, on the 18th day of April, 
1870, and registered in Rowan county, at pages 1 and 7, book 
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No. 46, the one deed being from Moses L. Holmes and wife 
and others, and the other from M. L. Holmes and wife, E. 
: 259 Mauney and wife, and V. Mauney and wife, the intention 
= | , of this instrument being to convey to the said Franklin 
Coit, trustee (subject to two certain mortgages bearing date April 
the 18th, 1870, executed by Amos Howes and wife, and registered 
in Rowan county, respectively, at pages 174 and 179 of book No. 
| 45), all the title acquired by said Howes to said property under and 
“> by virtue of the before-mentioned deeds to him from M. L. Holmes 
oo and others, and as derived by them originally from and under a 
| certain deed made to B. B. Roberts by William A. Walton, high 
sheriff of Rowan county, North Carolina, dated the 6th day of Jan- 
uary, 1862, and registered in Rowan county, in book No. 42, page 
370, and also to convey to the said Franklyn Coit, trustee, all the 
title of said Howes in and to the said Gold Hill property which now 
vests in or may hereafter be acquired by him, the said Howes, from 
his connection with the original Gold Hill Mining Company, or 
which he may have or acquire by ownership of stock of the said 
(original) Gold. Hill Mining Company, and also any and all title 
which may hereafter be acquired by him, the said Howes, from any 
source whatever, in and to said property; to have and to hold the 
same, with the buildings, tenements, hereditaments, and appurte- 
nances, to the said Franklyn Coit, trustee, his heirs and assigns, 

forever. 
And the said Amos Huwes doth covenant to warrant and 
. 260 defend the same, with the appurtenances, to the said Frank- 
ois He lyn Coit, trustee, against himself and all persons claiming 
co under him, and against the claim and claims of all persons whatso- 

ever. 

And the said Amos Howes doth further covenant and bind him- 
self to the said Franklyn Coit, trustee, his heirs [and] assigns, that 
he is seized of the premises, with the appurtenances, 1n_ fee-simple, 
and hath power and ability to convev the same in fee-simple, and 
hath hereby conveyed the same in fee-simple, subject, nevertheless, 
to the conditions and provisions hereinbefore and hereinafter con- 
tained. : 

The condition of the above conveyance is such that whereas the 
above-named Amos Howes is indebted to Wm. A. Coit, of the city 
of Brooklyn, county of Kings, and State of New York, in the sum 

of twenty-seven thousand six hundred and ninety dollars and fifty 
cents ($27,690.50), as stated in account rendered by said Willaim 
A. Coit to the said Howes, to the first day of the present month of 
September, 1873; 

And whereas it is the purpose of this conveyance to secure the 
payment thereof: Now, therefore, if the said Amos Howes shall well 
and truly pay the said principal sum of twenty-seven thousand six 
hundred and ninety dollars and fifty cents within the period of five 

years from the date hereof, in proportions and at dates and 
261 periods as follows, to wit, three thousand dollars ($3,000) of 
said principal sum within one year from the date hereof— 
that is to say, on or before the fifteenth day of September, 1874; five 
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thousand dollars ($5,000) of said principal sum yearly for the two 
following years—that is to say, on or before the fifteenth day of 
September, in the year 1875 and also 1876, and the balance, fourteen 
thousand six hundred and ninety dollars and fifty cents ($14,690.50), 
in two equal annual instalments thereafter of seven thousand three 
hundred and forty-five dollars and twenty-five cents ($7,345.25)— 
that is tu say, on or before the fifteenth day of September [of] each 
of the years 1877 and 1878, and interest at the rate of eight (8) per 
cent. per annum quarterly, on the 1st day of December, March, 
June, and September of each and every year on the unpaid balance 
of said principal remaining unpaid at the commencement of each 
quarter until the expiration of five years from the date hereof, then 
this conveyance to be void and of no effect; but if the said Howes 
shall fail to pay any or either of the above-named proportions of the 
—— sum within the periods above named for their payment, 
or shall fail to pay the quarterly interest at any date when it may 
become due, it is hereby provided and agreed that the aforesaid 
Franklyn Coit, trustee, shall enter upon the premises and take 
possession thereof, and the same shall advertise at three or 
262 more public places in said county of Rowan and sell the 
same at public sale to the highest bidder, and out of the pro- 
ceeds of said sale the said Franklyn Coit, trustee, is to pay the said 
William A. Coit such of the said principal sum of twenty-seven 
thousand six hundred and ninety dollars and fifty cents ($27,690.50) 
and accrued interest as shall then be due and unpaid, with all rea- 
sonable charges and legal costs in executing this trust, and the over- 
plus, if any, he is to pay over to the said Amos Howes, or his order ; 
and it is covenanted and provided that until there is a breach of 
the foregoing provisos, so as to entitle the said Franklyn Coit, 
trustee, to enter, the said Amos Howes is to remain in quiet posses- 
sion and enjoyment of the premises. 
In witness whereof we have hereto set our hands and seals the 


date above written. 
AMOS HOWES. SEAL. 
SALLIE A. HOWES. I[sEAt. 


(Here follows the acknowledgment.) 


263 Exaipit “* MiItcHetyi C.” 


This indenture, made this 10th day of July, 1874, by and between 
Franklyn Coit, of Gold Hill, Rowan county, in North Carolina, and 
William A. Coit, of the city of Brooklyn, county of Kings, and State 
of New York, of the first part, and the North Carolina Gold Amal- 
gamating Company, a cecrporation duly created under and pursuant 
to the laws of the State of North Carolina, of the second part —: 


Whereas, on the 15th dav of September, 1873, one Amos Howes 
executed to the said Franklyn A. Coit, as trustee, a mortgage of the 
Gold Hill mining property to secure the payment of a debt due to 
the said W. A. Coit of the sum of twenty-seven thousand six hun- 
dred arid ninety 35°; dollars ($27,690.50); and whereas, by agreement 


sped 
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between said Howes and said company, the said company‘is to as- 
sume and pay said debt, and she same has been agreed to by W. A. 
Coit, and by virtue of said agreement the said Howes has been re- 
leased from payment of the seme, and the said company has been 
substituted the debtcr in lieu of said Howes; and whereas there are 
now two (2) outstanding mortgages on said property—one executed 
by said company to Muses L. Hulmes, Ruben J. Holmes, Ephraim 
Mauney, Valentine Mauney, T. A. Davis, and B. B. Roberts; the 
other executed by said company to Ruben J. Holmes—which are 

prior incumbrances on said property : 
264 Now, therefore, this indenture witnesseth: That the said 

Franklyn Coit, trustee as aforesaid, and the said William A. 
Coit, subject to said prior incumbrances, have bargained and sold, 
and do hereby bargain and sell and convey, unto the said North Caro- 
lina Gold Amalgamating Company, its successors and assigns, all 
those tracts, pieces, and parcels of land, together with the mining 
rights and privileges thereof and thereon, lying and being in the 
county of Rowan and State of North Carolina, known as the Gold 
Hill mining property, and the boundaries of which are particularly 
set forth and described by metes and bounds in two several deeds 
executed to said Howes (to which for greater certainty as to said 
boundaries reference is hereby made), dated respectively on the 
18th day of April, 1870, and registered in the register’s oftice of 
Rowan county, at pages J and 7 of book No. 46, executed respect- 
ively by Moses L. Holmes and wife, Ruben J. Holmes and wife, 
Ephraim Mauney and wife, Valentine Mauney and wife, B. B. 
Roberts and wife, and D. A. Davis, and one by Moses L. Holmes 
and wife, Ephram Mauney and wife, and Valentine Mauney and wife, 
the intention of this deed being to convey to North Carolina Gold 
Amalgamating Company, itssuccessors and assigns, subject to the said 


two cartain mortgages bearing date April 18th, 1870, executed by Amos 


Howes and wife, and registered in Rowan county, respectively, 
265 at pages 174 and 179 of book No. 45 of the register’s office of 
Rowan county, all the title acquired by said Howes to said 
property under and by virtue of the before-mentioned deeds to him, 
aud also to convey to the said company all the title that the said 
Howes had on the fifteenth day of September, 1875, or thereafter has 
been acquired by said Howes from his connection with the Gold Hill 
Mining Company, a corporation duly created under and pursuant to 
the laws of the State of New York, or which he may have or may 
acquire by ownership of stock in the said Gold Hill Mining Com- 
pany, and also any and all title which the said Howes has acquired 
to said property since the said 15th day of September, 1875, in and 
to said premises from any source whatsoever. : 
And the said William A. Coit hereby covenants and agrees to and 
with the said North Carolina Gold Amalgamating Company that 
the said premises are free from the incumbrances of either the said 
W. A. Coit or Franklyn Coit, and that he will warrant and defend 
the title thereto to the said company against the claims of him, the 
said W. A. Coit or the said Franklyn Coit, or from any one claiming 
by, through, or under them or either of them. 
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In witness whereof the said parties to this indenture have hereto 
set their hands and seals the date above written. 
| FRANKLYN COIT, Trustee. Seon, 
W. A. COIT. SEAL. 
Witness: 
EDWARD SHEARER, 
THOMAS H. BAILEY. 


266 Exuipit MIrcHe.yi “ D.” 


This indenture, made this 10th day of July, 1874, by and between 
North Carolina Gold Amalgamating Company, a corporation duly 
created under and pursuant to the laws of the State of North Caro- 


lina, of the first part, and Wm. A. Coit, of the city of Brooklyn, 
county of Kings, and State of New York, of the second part, wit- 
nesseth that for and in consideration of the sum of one dollar to the : 
said party of the first partin hand paid, the receipt whereof is hereby 
acknowledged, have given, granted, bargained, and sold, and do by 


these presents give, grant, bargain, and sell and convey, to the said 
party of the second part, subject to a mortgage thereof this day ex- 
ecuted by said company to Moses L. Holmes, Ruben J. Hoimes, 
Ephraim Mauney, Valentine Mauney, B. B. Roberts,and B. A. Davis, 
and also to a mortgage of the same to Ruben J. Holmes all those 
tracts, pieces, and parcels of land, together with the mining rights 
and privileges thereof and thereon, lying and being in the county of 
Rowan and State of North Carolina, known as the Gold Hill mining 
property, the boundaries of which are particularly set forth and de- 
scribed in two several deeds, one executed by Moses L. Holmes, Reu- 
ben J. Holmes, Ephraim Mauney, Valentine Mauney, B. B. Roberts, 
and D. A. Davis to Amos Howes, registered in book No. 46, page 1, 

and one other deed from Moses L. Holmes and wife, Ephraim 
267 Mauney and wife, and Valentine Mauney and wife to said 

Howes, registered in book No. 46, page 7, both of the regis- 
ter’s office of Rowan county, and all the machinery, tools, fixtures, 
and appurtenances thereto annexed or thereon situate, with the right 
of using the same; to have and to hold the aforegranted premises 
to the said William A. Coit, his heirs and assigns, forever. 

The condition of the foregoing deed is such that whereas the 
North Carolina Gold Amalgamating Company is justly indebted to 
the said William A. Coit in the sum of twenty-seven thousand six | 
hundred and ninety ,°5 ($27,690.50), which bears interest from the : 
first day of June, 1874, being the debt due to him originally from 
said Howes and assumed by said company, as by its bond bearing 
even date herewith, reference thereto being had, will more fully ap- | 

ear: | 
: Now, therefore, if the said company shall well and truly pay to 
the said Coit the said indebtedness in the following manner, to wit, 
three thousand dollars on or before the 15th day of September, 
1874, five thousand dollars of said principal sum yearly for the two 
following years—that is to say, on or before the fifteenth day 
of September, 1875, and also on the 15th day of September, | 
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1876—and the balance, to wit, fourteen thousand six hundred 
and ninety ;5°,. dollars ($14,690.50) in two equal annual. 
268 installments thereafter of seven thousand three hundred 
and forty-five 725; dollars ($7,345.25)—that is to say, on or 
before the 15th day of September in each of the years ’77 and ’78— 
and interest at the rate of eight (8) per centum per annum quar- 
terly on the Ist days of December, March, June, and September of 
each and every year on the unpaid balance of said principal sum 
remaining unpaid at the commencement of each quarter until the 
fifteenth day of September, 1878: , 

Now, therefore, if the said party of the first part shall well and 
truly pay off said indebtedness in manner as aforesaid, then the 
foregoing deed and every part thereof to be void; but if the said 
party of the first part shall fail to pay any or either of the above- 
mentioned proportions of the principal sum within the period above 
named for their payment, or shall fail to pay the poetinct y interest at 
date when it may become due, it is hereby provided and agreed that 
the said William A. Coit shall be at liberty to proceed at once to sell 
the interest in said property conveyed at public auction to the 
highest bidder for cash, after having advertised such sale at three 
or more public places in Rowan county, and out of the proceeds of 
said sale he shall first pay such of the principal sum of said in- 
debtedness as may then remain unpaid and the costs of this imort- 

gage, and tlie balance, if any, he shall pay the said party or 
269 its order; and it is further covenanted that until breach 

of the foregoing provisos the said party of the first part is 
to remain in quiet possession and enjoyment of said premises. 

In witness whereof the parties to this indenture have hereto set 
their hands and seals the date above written. 

THE NORTH CAROLINA GOLD 
AMALGAMATING Cu., ; [SEAL. 
By B. A. MITCHELL, Attorney-in-Fact. [SEAt. 


Signed, sealed, and delivered in the presence of— 
H. A. LEMLY. 


(Here follow acknowledgments.) 


+ 9? 


ExHisit “MITCHELL FE. 


This indenture, made the twenty-eighth day of August, in the 
year of [our] Lord one thousand eight hundred and seventy-five, be- 
tween William A. Coit, of the city of Brooklyn, county of Kings, 
and State of New York, of the first part, and Moses L. Holmes and 

Reuben J. Holmes, both of the county of Rowan and State 
270 of North Carolina, of the second part, witnesseth: That 

whereas the North Carolina Gold Amalgamating Company, 
a corporation duly created under the laws of the State of North 
Carolina, did, on the tenth day of July, 1874, execute a mortgage 
to the said William A. Coit for the hereinafter-described real estate, 
fixtures, &c., for securing the payment of twenty-seven thousand 
six hundred and ninety dollars and fifty cents, with interest thereon 
since the 1st day of June, A. D. 1874; and whereas the said North 
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Carolina Gold Amalgamating Company has failed to pay said sum 
.of money, or any part thereof; and whereas the said William A. 
Coit did, in accordance with the provisions of said mortgage, adver- 
tise the hereinafter-described real estate, fixtures, &c., at four pub- 
lic places in Rowan county for 30 days, and proceeded to sell the 
same to the highest bidder for ready money, at the court-house door, 
in the town of Salisbury, at twelve o’cl’k m. with the date of these 

resents, when and where Moses L. Holmes and Reuben J. Holmes 

ecame the last and highest bidders at the sum of twenty-five thou- 
sand dollars : 

Now, for and in consideration of the premises, together with the 
consideration of twenty-five thousand dollars to the said William 
A. Coit in hand paid by the said Moses L. Holmes and Reuben J. 
Holmes, the receipt whereof is hereby acknowledged, the said Wil- 

liam A. Coit has this day bargained, granted, and sold, and 
271 by these presents doth bargain, grant, and sell, unto the said 

Moses L. Holmes and Reuben J. Holmes all that property, 
right, fixtures, and privileges lying, being, and situate in the county 
of Rowan, in State of North Carolina, the metes and boundaries of 
which are particularly set forth and described in a deed executed 
by Moses L. Holmes, Reuben J. Holmes, Ephraim Mauney, Valen- 
tine Mauney, B. B. Roberts,and D. A. Davis to North Carolina Gold 
Amalgamating Company, dated July 10th, 1874, and registered in 
the register’s office of Rowan county, in book No. 48, page 397 ; to 
have and to hold to said Moses J. Holmes and Reuben J. Holmes, 
their heirs and assigns; and the said William A. Coit doth warrant 


and defend the title to all and singular the premises, fixtures, and © 


privileges hereby conveyed to said Moses L. Holmes and Reuben J. 
Holmes and their heirs so far only as he is authorized by the terms 
of the hereinvefore recited mortgage and no further. 

In witness whereof the said William A. Coit doth hereunto set his 


hand and seal the day and year above written. 
W. A. COIT. [sear] 


Signed, sealed, and delivered in the presence of— 
J. M. McCORKLE. 


(Here follows the acknowledgment.) 


272 And afterwards, to wit, on the 27th day of September, A. D. 

1881, counsel for John Jay Smith, one of the defendants, 
comes into our said court here and files a suggestion of the death 
of the said Smith in the words following, to wit: 


Coir vs. CRAM, Jno. Jay Suitn, ef al. 


And now, September 27th, 1881, the death of John Jay Smith, one 
of the defendants, is hereby suggested. 
PIERCE ARCHER, 
Of Counsel. 
Endorsed: 52. April sess., 1880. U.S.C.C. Coit vs. Cram, Jno. 


Jay Smith, eal. Death of John Jay Smith suggested. Entered & 
filed September 27, 1881. Pierce Archer, of counsel. 


oo 
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273 And afterwards, to wit, on the 3rd day of October, A. D. 

1882, this cause came on for hearing upon the pleadings and 
proofs, and, having been argued by counsel for the respective par- 
ties, the court held the same under advisement. 


And afterwards, to wit, on the 7th day of October, A. D. 1382, the 
court, by Mr. Justice Bradley, file an opinion, which is in the words 
following, to wit: 

The case of Coit v. The North Carolina Gold Amalgamating Com- 
pany eé al. has received our consideration, and we are now prepared 
to announce an opinion. 

Complainant’s counsel have, by a very fair presentation of author- 
ities, based the claim against the stockholders upon the doctrine that 
the capital stock of a corporation is a trust fund which is liable for 
the claims of creditors, and the general proposition cannot, of course, 
be controverted—that is to say, it is liable after a corporation becomes 
insolvent. Prior to its insolvency a corporation holds its property 
as any other person, not in trust, but absolutely in the exercise of 
direct dominion and supreme control. But when a corporation be- 
comes insolvent, then, according to the holding of courts of equity, 
its property becomes a trust fund for the payment of creditors. This 
is true, at all events, in cases where the property has not been sub- 
jected to execution or disposed of by way of assignment or other 
appropriation to particular debts. But the principles upon which 
trust is administered are not so simple as might at first be supposed. 
The trust embraces all the property of a corporation; embraces its 
real estate and its choses in action. If debts are due to the corpora- 
tion they are part of that fund, and may be collected by the proper 
representative of the corporation, whether a trustee appointed by : 
court of equity, an assignée in bankruptcy, or other agent for the 
parties interested. But it is only those claims or assets which a com- 
pany has that belong to the trust fund. Unpaid instalments on stock 
in the ordinary case are assets. They are claims which a company 
could enforce, and, therefore, they are claims which the creditors can 


‘compel the enforcement of through the instrumentality of a court of 


equity. 
274 But there are cases in which arrangements have been made 

for the payment of stock which preclude the company itself - 
from enforcing any further payment thereon, and yet in which, as 
to creditors who can fairly allege that they have relied, or whom 
the law presumes to have relied, upon the amount of capital stock of 
the company, the courts will impose a trust upon the subscription 
and set aside the arrangement made for its payment. 

But that trust does not arise absolutely in every case whé¢re capi- 
tal stock has been issued and where it has been settled for by ar- 
rangement with the company. It is not as if the stockholders had 
given their promissory notes for the amount, those notes being in the 
treasury of the company; but there are often equities to which the 
stockholders are entitled, on which they are entitled to stand. 

Now, I suppose that in a case of stock dividend fairly made, in 
consideration of profits earned and of accumulations of the property 
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of the company, made'simply to represent the property, and fairly 
representing the same, dividends made of stock as full-paid stock, 
without any dishonest purpose, without any purpose to deceive or 
defraud anybody, I suppose that in a case of that kind a court of 
chancery would have no power to revive a claim against the stock- 
holdérs, because they had not advanced actual cash for the shares. 
There are considerations, therefore, affecting this question of lla- 
bility of stock on which money has not been actually paid which 
must be taken into consideration in order to do justice. It is not 
true that it is in the power of a creditor in every case, and in all 
cases, as a mere matter of right, to institute an inquiry as to valua- 
tion of the amount of the consideration given for stock. If the stock 
has been fairly created and paid for there isan end of trusts in favor 
of anybody. And this does not affect the general proposition that 
unpaid subscriptions of stock are a trust fund, to be administered 
for the benefit of creditors after a corporation becomes insolvent. 
Now, in looking at the present case, as to the first thousand shares 
of stock, it seems to us manifest from the evidence in the case that 
the company—the associates who furmed the company—regarded, 
and, so far as we can see, honestly regarded, their plant—the prop- 
erty that they contributed—as worth the hundred thousand dollars, 
for the amount of which stock was issued. They estimated some 


_things as property which could not in law be regarded as such. 


The valuation of the charter as such was improper; it was improp- 
erly placed as a part of the capital stock of the company. The value 
of the charter could not form any item whatever in constituting its 
capital stock. But, as has been shown, dismissing that out of the 
case, there was still a valuation, as made by all the parties, which 
exceeded the hundred thousand dollars. 

We think, therefore, that corporators, in such a case as that, ought 
not to be made liable individually for the debts of the company at 
the instance of creditors, because now, at a later day, the estimates 
fairly put upon the property at that time, have become modified by 
subsequent events and will not amount to the value which they set 
upon it. This does not assume that they have a right to fix any 
value they piease; they must put an honest value; and, so far as 
the evidence in this case is concerned, we are brought to the conclu- 
sion that they did fix an honest value to what they put into this 
concern ; certainly the corporation had no claim and could have 
maintained none against the corporators for this original subserip- 

tion. 
275 As to the new stock that was issued in May or June, 1874, 

it appears that the object of issuing the four thousand shares 
as a dividend to the stockholders was to balance the amount of 
stock given to Holmes for his land. They said, “ Yes, we will give 
you 2,000 shares of stock for the land, provided it is balanced by 
4,000 shares to the company (including the one thousand shares 
already held). In other words, when that property is put into our 
concern we will give you one-third interest in the whole 2,000 shares 
out of 6,000.” Of course the other 4,000 beionging to them was to 
be sold to other parties. Whereas, if they had given him 2,000 
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shares of stock without any such adjustment it would have been 
giving him for his land two-thirds instead of one-third of the whole 
property of the company—that 1s, of the whole capital stock of the 
company. This they were unwilling to do. Now, it is true that 
they might have arranged that matter in a different way. They 
might have said, “ We will give you five hundred shares of addi- 
tional stock for your Jand; then you will stand one- third to two- 
thirds. Then you will have half as much stock as we.” But that 
was probably not satisfactory to him; they entered into the agree- 
ment; they had conversed about it; ‘they had _ talked it over, and 
he wanted a larger nominal amount, and they said: “If you have 
a larger nominal amount it must be balanced bv more stock.” That 
is evidently the nature of the transaction. I do not see any evidence 
of any intent to defraud anybody in such a transaction as that. 

But there is the public. Have not they some rights if you make 
such a transaction as that? Certainly. And after that stock was 
increased to 6,000 shares and 4,000 shares had been assigned to the 
associates in lieu of their 1,000 shares, there is no doubt that all the 
creditors becoming such after that time and fairly to be presumed 
as calculating upon the amount of capital which the company an- 
nounced as having, must be held entitled to enforce the doctrine of 
the courts with regard to trusts. 

They did not advance any money for the additional 3,000 “shares 
received, and they would probably be held bound as to such credit- 
ors to pay the amount of their stock. But even then if it could be 
shown that this property was really worth 6,000 shares of stock, 
which was issued for it, there would be a question—there being no 
fraud and the stock representing only its value in property —whether 
they could be held liable. Still the evidence that it was not of that 
value, arising from the fact that Howes took 2,000 shares for the 
property acquired, would probably be conclusive that it was not, but 
that the arrangement was merely one of adjustment. 

But does that rule, with regard to holding the stockholders liable 
for the amount of these new shares, hold with regard to all the cred- 
itors of the company? Does it hold with regard to a party who is 
cognizant of the whole arrangement; who knows all about it, and 
who knows that the stock is issued as a dividend? Does it hold 
with regard to such a party who receives a novation of his debt—of 
an old debt—and receives the same security for it that he had be- 
fore? It seems to us that this would be unjust; that it would be a 
fraud on the stockholders, and not on the creditor. 

We have looked at the evidence to see whether Mr. Coit, the plain- 

tiff, was cognizant of the transaction and of its character, and 
276 ~=we are brought to the conclusion that he was; that he knew 

all about it. He had his son there as an agent on the ground 
all the time, and had his superintendent there, who knew all about 
it, and we find that the resolution for increasing the stock, which 
was undoubtediy passed after previous verbal communications be- 
tween the parties, was passed on the 11th of May, 1874, authorizing 
the directors to issue the stock for the purpose “of making this ar- 
rangement, and on the 18th, at an adjourned meeting, the directors 
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passed their resolution to that effect. Then, on the 20th of May— 
right along in the same period—an agreement was entered into with 
Howes for the purchase of his land, reciting the whole transaction, 
reciting that the previous mortgages—Coit’s among the rest—were 
to stand as before, only Coit’s to be surrendered and renewed. Then, 
on the 26th of May, part of the same transaction, comes the agrec- 
ment with Coit that he will surrender his mortgage and take a new 
one, and give up the stock of the old company. That agreement is 
carried out on the 26th of July afterwards by his executing deeds 
to the company, and by their executing to him a mortgage. In the 
meantime the stock that was to be issued was issued. The first cer- 
tificate is dated July 3, 1874. It was during the latter half of May 
and in June that this whole transaction was going on. If a legal 
presumption did not arise that Mr. Coit knew of the transaction at 
that time, and there was no proof that he knew of it, it would pre- 
sent a different case. But we have evidence that he did know. Now, 
what is that evidence? We have the evidence of General Cram, who 
says, when asked to explain the connection of Mr. Coit with the 
company: “ When the company purchased the Gold Hill mining 
estate of Howes the company gave acceptances to Howes in part 
payment, one amounting to $1,000, payable in some months. This 
was transferred by Howes to Coit. At the time he purchased Coit 
had held a second mortgage. In the terms for the purchase it was 
agreed between the company and Coit that Coit shall cancel his 
old mortgage and take a new one, and soon.” Then Mr. Mitchell, 
who was intimately connected with the matter, says that Mr. Coit 
was perfectly familiar with all the transactions. Mr. Coit was per- 
fectly familiar with the origine] formation of the company and 
with the increase of the stock of the company to $1,000,000; he 
was a party to it, and the company could not, and would not, have 
purchased the Gold Hill property and increased its stock without 
his concurrence and consent. Mr.Coit, both personally and through 
his agent, was made acquainted with the designs, purposes, and in- 
tentions of the company in the purchase agreement. The agree- 
ment with him was to that effect; that he was to be placed after- 
wards in the same position,” etc. Now, unless this evidence is 
rebutted—and Mr. Coit does not come forward to contradict it in 
the slightest degree—unless this evidence is rebutted, it seems to us 
perfectly clear that the conclusion must be deduced that Mr. Coit 
knew of this whole transaction and acquiesced in it. And since he 
received the same security he had before, and perhaps an additional 
security—becanse the agreement between him and the company 
says that he was to have all their new property, new buildings, &c., 
and the mansion house—how can he complain of the issue of the 
stock? Under these circumstances, to make the stock, or the sup- 
posed subscriptions to the stock—for the counsel is right in saying 
that stock issued to a party, which he receives, is the same, although 
he subscribed for it—to make the stockholders liable personally to 
Mr. Coit, on the ground that it became a trust fund for his benefit, 
would be, instead of promoting justice, promoting injustice. It 
would enable Mr. Coit, by a mere trick of law, to take money 
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out of = pockets of these men which he never expected or re- - 

ied on. | 
277 In deciding cases like this we must look into the nature of 

the transaction, the mutual relations of the parties, and the 
general habits of the business community in reference to transac- 
tions of this kind. We must not put strained and forced construc- 
tions upon the acts of parties which will promote the ends of injus- 
tice rather than those of justice. 

We are therefore brought to the conclusion -on the whole case 
(and there is evidence to which we have not adverted) that this bill 
cannot be sustained, but must be dismissed. 

We have thus merely indicated, in a conversational way, the gen- 
eral line of thought upon which we have based our conclusion, and 
have not thought it necessary to advert to other considerations tend- 
ing in the same direction, such as the fact that the title to the land 
purchased of Howes could not be perfected, and the issue of new 
stock was revoked, and the parties reinstated to their original 
shares. : 

Bill dismissed. 


278 And afterwards, to wit, on the 7th day of October, A. D. 
1882, the court entered the following decree, to wit: 


o & 


Cons April Sess., 
: se 1880. No. 52. 
NorRTH CAROLINA GOLD AMALGAMATING Co. ef all. 

And now, to wit, this 7th day of October, A. D. 1882, this cause 
came on to be heard on pleadings and proofs and was argued by 
counsel for the respective parties, and thereupon, upon consideration 
thereof, it -is ordered, adjudged, and decreed that the bill of com- 
plaint herein be, and the same is hereby, dismissed with costs, to be 
taxed. 


279 And afterwards, to wit, on the 14th day of October, A. D. 
1882, the complainant, by his counsel, comes into our said 

court here and prays an appeal to the Supreme Court of the United 

States, and the same is allowed, in the words following, to wit: 


In the Circuit Court of the United States in and for the Eastern Dis- 
trict of Pennsylvania. In Equity. 


Between— 
, WILLIAM A. Coit ) 
and | April Session, 
Tue NortH CAROLINA GOLD aaa at Com- J 1880. No. 52. 
3 PANY e al. 


And now, to wit, October 14th, 1882, Edward F. Hoffman, Esq., 
of counsel for complainant, appears in open court and appeals to 
the Supreme Court of the United States from the decree of this 
court dismissing the bill of complaint, with costs. 
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The same is allowed and security ordered in the sum of three 
hundred dollars ($300). 


280 (Endorsed :) 52. April session, 1880. Coit vs. The North 

Carolina Gold Amalgamating Company e al. Complainant’s 
appeal. Entered & filed October 14, 1882. Edw. F. Hoffman, Geo. 
Biddle, Chas. Hart. 


981 In the Circuit Court of the United States in and for the 
Eastern District of Pennsylvania, in the Third Circuit. 


WituiaM A. Coir } 


vs. { 


— 


April Sess., 
Tue NortH Carotina Gotp AMALGAMATING Co., ( 1880. No. 02. 
Tuomas J. Cram, and Lioyp P. Sorts et al. 


Know all men by these presents that we, John W. Hoffman, No. 
259 South 17th St., and William J. Barr, No. 1606 Spruce St., of the 
city of Philadelphia and State of Pennsylvania, are held and firmly 
bound unto the above-named The North Carolina Gold Amalgam- 
ating Co. e al. in the sum of three hundred dollars ($300), to be paid 
to the said The North Carolina Gold Amalgamating Co. e¢ al., their 
certain attorney, executors, administrators, or assigns; to which pay- 
ment, well and truly to be made, we bind ourselves, our respective 
heirs, executurs, and administrators, jointly and severally, by these 
presents. 

Sealed with our seals and dated this 28rd day of October, A. D. 
1882. 

Whereas lately at a circuit court of the United States in and for 
the eastern district of Pennsvivania, in the third circuit, in a suit 
depending in the said court between William A. Coit, complainant, 
and The North Carolina Gold Amalgamating Co. et al., respondents, 
a final decree was rendered against the said William A. Coit, and 
the said William A. Coit having taken an appeal, which appeal has 
been allowed by the said circuit court, to the Supreme Court of the 

United States to reverse the suid decree in the aforesaid suit: 
282 Now, the condition of this obligation is such that if the 
said William A. Coit shall prosecute his said appeal to effect 
and answer all damages and costs if he fail to make his appeal good, 
then this obligation to be null and void; otherwise to remain in full 


force and virtue. 
JOHN W. HOFFMAN, [t. s. 
WILLIAM J. BARR. L. S. 


Sealed and delivered in the presence of— 
SAMUEL BELL. 
WM. A. WILLIAMSON. 


Approved. W. McKENNAN, 


Circuit Judge. 
_ [Endorsed :] No. 02. April sess., 1880. Circuit court United 
States. Coit rs. The North Carolina Gold Amalgamating Co. et al. 
Bond sur appeal. Filed October 27, 1882. 
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2838 THE UNITED STATES OF AMERICA, 88: 


To The North Carolina Gold Amalgamating Company and Thomas . 
J. Cram and z'Y P. Smith, Christopher Bockius, Thomas F. 
Neilson, Samuel K. Ashton, Carrie Boggs, Emily Boggs, Virginia 


Boggs, Emmons T. Mockridge, Allen Middleton, Jr., A. G. Elliott, 
3 B. A. Mitchell, Henry H. Barton, John Jay Smith, Mary A. Neil- 
is son, M. H. Cobb, Jacob D. Mitchell, Barton H. Jenks, Martin Lan- 

" denberger, Ann Mitchell, William D. Buck, John R. Hall, and 
= 4 Ferdinand Allen; F. M. Lewis, ex’r of John Hulme, dec’d; B. K. 
Jamison & Co., Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be hoiden at Wealtienten on the 
second Monday of October next, pursuant to an appeal filed in the 
clerk's office of the circuit court of the United States for the eastern 
district of Pennsylvania, in the third circuit, wherein William A. 

- Coit is appellant and you are appellees, to show cause, if any there 
be, why the decree rendered against said appellant, as in said appeal 

. mentioned, shall not be corrected, and why speedy justice should 

1 ie* not be done to the parties in that behalf. 

eee Witness my hand this 27th day of October, in the year of our Lord 

one thousand eight hundred and eighty-two. 

| W. McKENNAN,: * 

Cir. Judge. 


ia 284 We accept service of the within citation. | 
~7 R. C. McMURTRIE, 
3 For the North Carolina Gold Amalgamating Company, 
ro Thomas J. Cram, and Lloyd P. Smith. 


PIERCE ARCHER, 
For The N. C. Gold Co. & for Cram & for L. P. Smith ; 
also for (3) Boggs & Jno. Jay Smith (Dec’d). 
SAMUEL DICKSON, 
For Emmons T. Mockridge. 
WM. C. BULLITT, 
For F. Mortimer Lewis, Executor of John Hulme, Dee'd. 
GEO. BULL, For B. K. Jamison & Co. 
MORGAN & LEWIS, For William B. Buck. 
H. T. FENTON, Att’y for Barton H. Jenks. 
GEO. JUNKIN, Alt’y for H. H. Barton. 
THOS. F. NEILSON & W. A. HUSBAND, 
; Attys for Mary A. Neilson, Thos. F. Neilson, A. G. Elliott; Jas. B. 
“" Mitchell, Ex. Jas. G. Mitchell, Dec.; Allen Middleton, Jacob G. 
| Mitchell, John R. Hall, (In pencil:] Wm. B. Buck. 
._L. R. FLETCHER. 
JAS. B. MITCHELL. 
W. HENRY SMITH, For Def’t Cobb. 


285 Un:TED STATES OF AMERICA, 
Eastern District of Pennsylvania, 


_ I, Samuel Bell, clerk of the circuit court of the United States in 
and for the eastern district of Pennsylvania, in the third circuit, do 
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hereby certify the foregoing to be a true and faithful copy of the 
record and proceedings of the said circuit court in a certain case 
therein lately depending between William A. Coit, complainant, and 
The North Carolina Gold Amalgamating Company, Thomas J. Cram, 
and Lloyd P. Smith é al., respondents. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of the said circuit court, at Philadelphia, in said dis- 
trict, this 9th day of June, A. D. 1883, and in the 107th vear of the 
Independence of the United States. 

[Seal U. S. Circuit Court, E. D. Pennsylvania. ] 
SAMUEL BELL, 
Clerk Circuit Court U. S. 


Endorsed on cover: E. Pennsylvania C.C. U.S. No. 56. Wil- 
liam A. Coit, appellant, vs. The North Carolina Gold Amalgamating 
Company et al. Filed 24th September, 1883. 


seas 


l440 Ww. A. COIT VS. NORTH CAROLINA GOLD AMALGAM ’T’G CO. ET AL, 
hereby certify the foregoing to be a true and faithful copy of the 
record and proceedings of the said circuit court in a certain case 
therein lately depending between William A. Coit, complainant, and 
The North Carolina Gold Amalgamating Company, Thomas J. Cram, 
and Lloyd P. Smith e€ al, respondents. 

In testimony whereof [ have hereunto subscribed my name and 
aflixed the seal of the said circuit court, at Philadelphia, in said dis- 
trict, this 9th day of June, A. D. 1883, and in the 107th vear of the 
Independence of the United States. 

[Seal U.S. Cirenit Court, B.D. Pennsylvania. ] 
SAMUEL BELL, 
Clerk Circuit Court U.S. 


Endorsed on cover: E. Pennsylvania C.C. U.S. No. 56.0 Wil- 
liam A. Coit, appellant, es. The North Carolina Gold Amalgamating 


Company ef al, Filed 24th September, 1S83. 
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STATEMENT OF THE CASE. 


This was a bill in equity brought ‘by W. A. Coit 
against the North Carolina Gold Amalgamating 
Company, an insolvent corporation, to collect from 
the unpaid stock subscriptions due the said com- 
pany the amount of a judgment obtained by Coit 
against the said company. 

The claim of the appellant is founded on a judg- 
ment for $5489.82 obtained against the company 
in the Common Pleas Court of Philadelphia on the 
tenth day of May, 1879, on two four months’ drafts 
—a draft for $1000, dated June 1, 1874, and a draft 
for $3000, dated August 15, 1874. 

The $3000 draft was given by the company in 
payment of the first installment of the principal of 
a mortgage executed by the company to Cott. 
The draft for $1000 was given by the company in 

ayment of a debt of that amount due by one 
owes to Coit, which debt the company assumed. 
(Transcript of Record, p. 34.) 

The corporation defendant was organized under 
an act of the State of North Carolina dated January 
30, 1874. By their charter (Record, p. 93) the 
minimum capital stock is fixed at $100,000, divided 
into one thousand shares of $100 each, with power 
to increase the capital to $2,500,000 or twenty-five 
thousand shares of $100 each. ‘The charter further 
provided “that the subscription to the capital stock 
of said company shall and may be paid in such 
installments and in such manner and such property, 
real or personal, as a majority of the corporators 
may determine.” The corporators previous to 
obtaining this charter had been engaged in mining 
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operations, conducting these transactions as an un- 
incorporated association under the same name and 
title, which they subsequently assumed as a cor- 
poration. 

Upon the incorporation of the company the 
capital stock of $100,000 was subscribed for by 
estimating the property of the association at the 
value of $100,000 and dividing the one thousand 
shares representing the same among the original 
members in proportion to their respective interests. 
Each director placing his own valuation, they aver- 
aged it at $100,000. (See Record, p. 89.) 

It is contended on behalf of appellant that this valu- 
ation was excessive and improper and that it was in 
greater part made up of appraisement of franchises 
that could not be taken in execution and which had 
not been proven to be of value and the sort of pro- 
perty which in contemplation of law can be regarded 
as assets for the payment of stock. 

On the twenty-second day of May, 1874, the said 
corporation increased its capital stock to $1,000,000 
or ten thousand shares, of a par value of $100 each. 
Of this increased issue four thousand shares were di- 
vided among the holders of the original capital stock, 
upon the return and re-delivery by them to the 
company for cancellation of the shares held by them, 
they receiving four shares of the new and increased 
capital stock for each and every share returned for 
cancellation. Certificates of this new issue of the | 
stock were duly issued to the holders of the original 
shares on or about the twenty-second day of May, 
1874, and accepted by them. (Record, p. 87.) 
On November 2 and 5, 1874 (Record, p. 103-6). 
this increase of the capital stock from $100,000 to 
$1,090,000 was annulled, the shares outstanding 
called in and the capital stock reinstated to $100,000, 
thus cancelling the three thousand shares of capital 
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stock held by the original stockholders from May, 
1874, to November, 1874. 

The questions before the court were two-fold : 
(1) Was there liability on the part of the stock- 
holders on the first one thousand shares? The only 
question on this first branch of the case being, was 
the property for which this stock was issued pro- 
perly valued? (2) Was there liability to the appel- 
lant as to the increased issue of four thousand 
shares, it being contended by counsel and held by 
the court below that from the evidence in the cause 
the rule of law which would be applied at the in- 
stance of an ordinary creditor could not be invoked 
by Coit on account of facts in evidence in the case? 
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ASSIGNMENT OF ERRORS RELIED ON.. 


The decree dismissing the plaintiff’s bill. (See 
Decree, Record, p. 141.) 

The appellant further alleges : 3 

(1) An error in a computation of figures by the 
court, apparent on the record, which error if cor- 
rected would show a liability to plaintiffs. It is as 
follows: The court found: ‘‘ They estimated some 
things as property which could not in law be re- 
garded as such. The valuation of the charter as 
such was improper; it was improperly placed as a 


part of the capital stock of the company. The 


value of the charter could not form any item what- 
ever in constituting its capital stock. But, as has 
been shown, dismissing that out of the case, there 
was still a valuation made by all the parties which 
exceeded the $100,000.”" (See Record, p. 138.) 

In this finding the court made an error of mathe- 
matical calculation. The proof is, that the average 
valuation, including the charter, was $137,000; the 
valuation of the charter, taking the average, was 
$43,000; deducting $43,000 from $137,000 you have 
$94,000, leaving. according to the court’s finding, 
¢6000 due on the minimum capital stock. (See 
Record, p. 89.) 

(2) An error in the rule of law applied by the 
court to the valuation by the directors of the com- 
pany of their own individual property for the 
placing of the minimum capital stock. The court 
held, in effect, that if the directors were honest in 
intention in valuing their own property, and thought 
they were placing a fair value on it, it did not 
matter if they were mistaken in fact as to the real 


(4) 


5 


value. (See Record, p. 138.) It is submitted that 
the market value is the test. 

(3) The court erred in treating an argumentative 
statement of one of the witnesses, taken under 
objection and unsupported by facts, as evidence 
of and as establishing a fact in the case. The 
court quotes the testimony of the witness Mitchell 
(from whose testimony the fact alluded is found) 
almost verbatim in the opinion, and these few lines 
quoted are the only testimony to sustain the 
finding: ‘That the appellant Coit knew of an 
increased stock issue by defendants.” The por- 
tion of the opinion is as follows: “Then Mr. 
Mitchell, who was intimately connected with the 
matter, says that Mr. Coit was perfectly ‘familiar 
with all the transactions. Mr. Coit was perfectly 
familiar with the original formation of the company 
and with the increase of the stock of the company 
to $1,000,000; he was a party to it, and the com- 
pany could not and would not have purchased the 
Gold Hill property and increased its stock without 
his concurrence and consent. Mr. Coit both per- 
sonally and through his agent was made acquainted 
with the designs and purposes and intentions of the 
company in the purchase agreement. Now unless 
this evidence is rebutted,” &c. (Record, p. 140.) 
By looking at the testimony of the witness (p. 83) 
it will be seen that the opinion mainly quotes the 
very words of the witness. 

It is respectfully submitted that these assertions 
of conclusions by the witness (taken underobjection), 
without any facts stated by the witness sustaining 
these asaes were improperly regarded as 
evidence by the learned court below. And it was 
error to regard them as evidence from which a fact 
could be found. | 

(4) The court erred in treating appellant's claim 
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“at as a claim secured by a mortgage on real estate 
aa ft when the opinion and record show that the claim 
a was based on drafts which were part of the floating 
ay debt of the company. 

a (5) The court erred in holding that the appellant 
ii Coit was debarred from his rights as a creditor 
against the stockholders as to the increased issue of 
capital stock. 


ARGUMENT ON BEHALF OF APPELLANT. 


The Record shows that throwing out the valua- 
tion of the charter, which was disallowed by the 
court, the minimum capital stock was only paid 
for to the extent of $94,000. The valuation of all 
the items, including item (6) (franchises conferred 
by charter), being $137,000. If we exclude from 
this valuation the average value put upon the char- 
ter, namely, $43,000, we have as the valuation of 
the property given in payment of the whole capital 
stock, $137,000 — $43,000 = $94,000. As to the 
other items valued, it is contended on behalf of 
appellant, that it was incumbent on the defendants 
to show that they were estimated at sums approxi- 
mating their market value. They failed to produce 
any such evidence. The testimony of plaintiff's 
witnesses estimates items (2) and (5) at $15,000 
(Record, :p. 48), and the valuation of defendants 
$25,000 (Record, p. 89). 

_ The items of valuation by defendants are: 

(1) Patent right for working on the ore in Gold 
Hill Mine. 

(2) Machinery equipments, fixings of Old Do- 
‘minion Mill, Va. 

- (3) Lease mill site for ten years, eight acres at 
Gold Hill Mine, N. C. 

(4) Contract for furnishing ores to new mill at 
Gold Hill, 20 tons per day. — 

(5) New mill, well on to completion. 

(6) Franchises conferred by charter. 

The items, exclusive of the charter, are of two 
classes, those conceded by the plaintiff to have value, 
but alleged to be over valued, and those which 


(7) 
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plaintiff contends, in contemplation of law, the cor- 
porators were not entitled to value at all. 

To the first class belong (1) the Crosby process ; 
(2) (3) the mill and machinery. To the second class 
belong the two contracts with Howes, valued at 
about $50,000. It is contended that this court 
should look at the testimony as to the first two 
items, because the circuit court did not find their 
value as a fact, but applied a rule of law which the 
plaintiffs allege is error, ‘‘ That if the corporators 
were honest in their intention in estimating the 
value of these items, they are not responsible for 
an error in judgment.” It is submitted if this is 
not the rule of law (but the law is “ That corporators 
estimating their own property must prove actual 
value ’’), then this court will look at the testimony to 
ascertain a fact not found by the circuit court—the 
fair value of these items. As to the items in the 
second class this court will look at the evidence to 
ascertain, as a question of law, whether they are 
such rights as can be valued at all by corporators 
in placing the capital stock of a company. 

The Crosby process had. not been sufficiently 
tested to be valued for that one mine at the sum 
of $30,000. The average value of the mill and 
machinery as found by the defendants is $25,000, . 
and it is estimated by the witness produced by the 
appellant at $15,000. Then there are the two con- 
tracts with Howes (Record, p. 115): a permission 
to the defendants to put their mill on his land, and 
an agreement that Howes was to deliver them ore 
for their mill, for which they were to pay him a 
royalty. These agreements amounted to nothing 
more than an arrangement between the owner of 
the mine and the owner of the mill. Howes was 
to furnish the ore and the company defendant was 
to extract the gold. Howes regarded his royalty 


4 


9 


as a full consideration for the rights conferred by 
him. They had to place their mill on his land, — 
Howes regarded the royalty contracted for as fu 

compensation in lieu of other rent. To value — 
items was placing a valuation on prospective pro a 
clearly not in law the subject of valuation for the 
placing of the capital stock of a company. wee 
testimony as to these items Is on page 48 0 ane 
Record, and the agreement between the company 


and Howes Pp 4 5 1 an anacidar that the de- 


“In Tasker 1s. Wallace, 6 Daly (N. Y.), page 365, Daly, 
C. J..in speaking of stock issued for a patent, says, ‘The 


transfer to the company of patents, the value of which as it 


turned out was nothing but “at the time,” to use the lan- 
guage of the witness, “ was considered invaluable” was not 
in my opinion a payment in money within the meaning and 
intent.of the statutes. (The People vs. Troy Hose Uo., 44 
Barb., 634, 685; Haviland vs. Chace, 39 Jd., 283.) The 
transfer of a patent which had no ascertained value, which 
in the language of the witness, “as it turned out was 
worth nothing ” cannot be regarded as money or its equiv- 
alent, because those engaged in the management of the 
company believe at the time it is valuable, and receive it 
after organization upon some fixed estimate of its value Le 

tween them and the subscriber as so much money. Before 
a thing can be regarded as money or its equivalent, it must 
have an actual, positive, and ascertained value; a value so 
thoroughly ascertained and fixed at the time that it can at 
once be changed into money, of which it is regarded as the 
equivalent. The value of a patent right depends upon the 
invention. The pecuniary value of it is a mere matter of 
anticipation until the utility of the invention is established 
by practical use, and is a source of ascertainable and known 
pecuniary profit.’ ” 
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The facts shown by the testimony were that in the 
month of May, 1874, the company determined to 
purchase the land from Howes and raise an ad- 
ditional amount of capital. They accordingly in- 
creased the capital stock from one thousand to 
ten thousand shares. Of this increased capital stock 
Howes was given two thousand shares for his land, 
four thousand shares were issued to the holders of 
the original one thousand shares who surrendered 
their first holdings, and four thousand shares re- 
mained in the treasury. (Record, p. 79.) 

The stock then stood as follows : 


Howes . . 2,000 shares. 

Stockholders . : . 4,000 ‘“ 

Treasury of the company _ . . 4,000 “ 
Total capital stock . 10,000 =“ 


On November 5, 1874, this issue was revoked 
and cancelled. It is evident that of the four thou- 
sand shares which the stockholders had in their pos- 
session, one thousand were paid for by the original 
property valued by the corporators and three thou- 
sand were not paid for at all. The two thousand 
shares held by Howes were paid for to the extent 
of the value of the land conveyed. The court, 
while not deciding the liability of the holders of 
this issue as to general creditors, took the posi- 
tion that there was no liability on the part of the 
holders of this stock to Coit, for the reason that he 
knew of this issue and assented to it. It is respect- 
fully suggested that there was not any evidence 
legally admissible to justify this finding of fact. 
It was not alleged that Coit was a party or assented 
to the cancellation, or that it was suggested that the 
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stockholders were not to be liable, and it is respect- 
fully submitted that Coit was in exactly the same 
position as any other creditor and that the same rule 
of law applies to Coit as to any other creditor. 

Coit held a mortgage against the Jand. When - 
the company purchased the land from Howes he 
accepted the company as mortgagors. There is no 
evidence that Coit knew anything about the particu- 
lars of the transaction with Howes; nothing but the 
bare statement of one of the witnesses, without the 
production of a paper of any kind or any detail 
showing how he came to know it. 

The testimony on this point is as follows (testi- 
mony of B. A. Mitchell, Record, p. 83): 

“QO. What knowledge had Mr. Coit of the shifting 
and change of the stock as to values, &c? 

“A. (Under appellant’s objection.) Mr. Coit 
was perfectly familiar with the original forma- 
tion of the company and with the increase of 
the stock of the company to $1,000,000, was a party 
to it, and the company could not and would not 
have purchased the Gold Hill property and increased 
its stock without his concurrence and consent, which 
was in this wise: Mr. Coit held a third mortgage 
through a trustee, who was his son, against that 
property for over $27,000, given to the trustee for 
him by Amos Howes, the then owner or supposed 
owner of that property. This was given in the year 
1873. _When our company entered into this agree- 
ment with Mr. Howes in May, 1874, which agreement 
is in evidence (Record, p. 117), to purchase the Gold 
Hill property, in the way and manner I have before 
stated, part of that negotiation and agreement was 
for the purpose for getting in the titles to the com- 
pany ; that, under the first mortgage, a sale of the 
property should be made, and that mortgages of 
like amount should be given to the respective parties 
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holding the mortgages for their several and respec- 
tive amounts, and in their several respective posi- 
tions and priorities. To carry that into effect agree- 
ments were entered into between the company and 
Messrs. Holmes, and with Mr. Coit, the plaintiff. 
Mr. Coit, both personally and through his accredited 
agent and counsel, Mr. Bradford, was made ac- 
quainted with the designs, purposes and intentions 
of the company in the purchase of that property. 
An agreement with him by the company to the 
effect that he was to be placed, after his original 
mortgage was satisfied, in the same position by the 
company. Accordingly, Mr. Coit made a deed to 
the comnany of all his interest and rights under 
that mortgage to the company, the trustee joining 
in it, in which deed was recited his agreement with 
the company, and the company gave him, at the 
same time, its mortgage, which not only embraced 
the Gold Hill property, but also the new mill pro- 
perty and works of the company, other property, and 
the Mansion House, which they had acquired under 
their purchase from Howes. This new mortgage 
was dated in the month of July, 1874, and was pay- 
able in installments; the first installment, being 
¢3000, became payable in September, 1874. Mr. 
Coit also, in addition to his mortgage, received from 
the company an accepted draft for $1000 made by 
Amos Howes on the company. When that install- 
ment became due the company was unable to pay 
it. and he took from the company its draft for the 
amount, payable in four months, which became due 
the next December. But the president of the com- 
pany, for the company, paid Mr. Coit in cash 
$553.81, being the interest upon the mortgage. 
Mr. Coit sold the property under that mortgage in 
the year 1875 to the Holmes for $25,000 in cash 
and notes. Four years afterwards Mr. Coit sued 
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this company for that installment and his ¢1000 
draft, and obtained judgment for over $5000 in our 
Court of Common Pleas No. 1. And for that 
judgment the present suit is brought. 

“Q. What knowledge had Mr. Coit of that pro- 
perty, its location and its advantages ? 

‘“ Objected to. 

“A. Mr. Coit I met at Gold Hill in 1874. He had 
his son residing there as his representative, and had 
been from his statements to me interested with Mr. 
Howes in the working of the Gold Hill property 
for several years previous to my acquaintance with 
him or Mr. Howes, and had also a Mr. Noble there 
as superintendent, representing him in the working 
of the mines,” &c. 

It is submitted that this testimony, objected to at 
the time, is in the first place too vague and argu- 
mentative to be considered at all. .Second, that if 
it is considered it could only establish the fact that 
Coit knew the stock was increased from one thou- 
sand to ten thousand shares. The court found in 
effect that Coit knew there was a so-called stock . 
dividend issued on the purchase of the land by 
the company from Howes. Not a word 1s satd 
about a dividend. ‘There is no evidence in the 
entire record that even Howes was told that the 
so-called stock dividend was issued. No mention 
of the so-called dividend appears in any of the con- 
veyances put in evidence by the defendants. It. 
would appear on the contrary that the issuing of 
this so-called dividend was not mentioned to Howes 
by the compary and the theory of the court below 
was that Coit had the same knowledge as Howes. 
The resolution of the stockholders of May 11, 1874 
(Record, p. 86), authorizes the purchase of the land 
from Howes “for as much of the capital stock as 
may be necessary, not exceeding five thousand 
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shares.” When they purchased the land from 
Howes for two thousand shares they declared a 
dividend of three thousand shares (see Record, p. 
87.) In the absence of any testimony (and there 
was not any testimony), this would make it appear 
that Howes was not told of this stock dividend be- 
cause they had been willing to expend the amount 
of stock declared as a dividend in the purchase of 
his land. 3 

There is not an iota of evidence to sustain the 
following portion of the opinion of the court: 

They said, “ Yes, we will give you two thousand 
shares of stock for the land, provided it is balanced 
by four thousand shares to the company (including 
the one thousand already held). In other words, 
when that property is put into our concern we will 
give you one-third interest in the whole two thou- 
sand shares out of six thousand.” Instead of this 
being the case it would appear that they were pre- 
pared to buy the land from Howes for five thousand 
shares and when they succeeded in buying the land 
for two thousand shares they divided the remaining 
three thousand shares which they were authorized 
to pay for it, without letting Howes know they were 
going to do so. 

But it is contended by appellant, that even if 
Coit had known that the stock was increased from 
one thousand to ten thousand shares, and if he had 
also known that the alleged dividend of three thou- 
sand shares was made, that even if—for the sake of 
argument—all this were conceded, that not even 
under these circumstances would Obit be debarred 
of the right to demand assessment of this stock 
upon the insolvency of the company. Coit did not 
look to any particular fund to secure his debt. The 
debt, the subject of this suit, was upon the drafts of 
the company. These notes were accepted by Coit 
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in payment of an acknowledged debt of the com- 
pany long before their insolvency. He had no 
claim against the stock subscriptions until all the 
other property of the company had been exhausted 
and its insolvency established. How could he waive 
a right which he did not have, and not being a stock- 
holder, how was he to be presumed to know whether 
or not the alleged dividend had been earned ? 

It is therefore respectfully submitted : 

(1) That the minimum capital stock of the com- 
pany has only been paid for to the extent of the 
proper values of items Nos. (1), (2) and (5). The 
right to use the Crosby patent. The value of the 
mill and the value of the machinery, items (3), (4) 
and (5). The contracts between Howes and the 
company, for the working of the mine, and -the 
charter not being in law admissible subjects of 
valuation. 

(2) That the increased issue of capital stock has 
not been paid for to any extent whatever and that 
it is therefore assets for the payment of debts, the 
release by the stockholders in November, 1874, 
after appellant’s debt had been contracted, being a 
void act as to him as well as all other creditors. 
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Supreme Court of the United 
States. 


Coit, Appellant, 3 
vs. 


The North Carolina Gold Company 
et al., Appellees. z 


BRIEF FOR APPELLEES. 


The appellant Coit was a party to the very transaction 
which he now complains of, and he knew all about it. 

He heard the witnesses testify to it, and yet he was not 
called to contradict them. 

He now claims as a creditor to enforce as a stock subscrip- 
tion—a stock dividend declared in May, 1874, which was re- 
called, canceled, annulled, and surrendered to the company in 
November of the same year. 

His debt was an old one, being a mortgage for installments 
of the original purchase long before the stock dividend was 
created. He gave no credit on the faith of the new stock, 
his claim being for an antecedent debt. 

The case is, therefore, that of a creditor of a corporation 
proving insolvent claiming that certain stock subscriptions 
have never been so paid, that he is entitled to compel further 
payment. 

In the organization property was accepted in satisfaction of 
the amounts agreed to be paid for shares. And it is said these 
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were overvalued, or that something was valued that ought not 
to have been. . 

Then the parties increased the capital, the old shareholders 
getting a larger number of shares, but a less relative interest. 
In about six months this scheme was canceled, and affairs 
restored to the original shape. 

Whilst this latter scheme was on foot the company gave drafts 
for an old mortgage debt, and it is on these the claim is made. 

The court found as a fact that the first arrangement was 
fairly and honestly made, and hence there was no liability on 
that ground. 

The court found that the plaintiff was fully aware of the 
second arrangement, and hence was not misled nor induced to 
become a creditor by means of the increase of the capital, and 
hence there was no liability on that ground. 


POINTS FOR ARGUMENT. 


All the errors assigned, saving one (the second), are to 
findings of fact. The first is that the court erred in finding 
that the property was fairly valued which was transferred for 
shares. The third is that an erroneous inference was made 
from a statement of a witness as to the plaintiff's knowledge 
of the mode in which the stock was increased. The fourth is 
for an error in fact in finding what was the ground of the 
plaintiff’s claim. 

If there are errors of fact this court has no jurisdiction. 
Revised Statutes, sections 1011, 1013. It is not a question of 
right or wrong, or of more or less certainty or doubt but of 
jurisdiction. 

It is said (Error 1), that the error is shown by looking at a 
calculation. This is not a correct statement, but if it were is 
there any doubt that what is the true result of any arithmeti- 
cal calculation is a matter of fact? If not, where is the line 
drawn, and how clear or simple, obscure or complicated must 
be the process to require the court to correct the error? The 
resultant of all the accounts of the Bank of England is no more 
a matter of fact than the one decided. 

As to the third, it is impossible to question that this is a 
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mere question of fact. It is said the statement was argu- 
mentative. Why an argumentative statement of a fact ceases 
to be evidence of the fact is not explained. But the statement 
had nothing in it of argumentativeness. It was a direct 
averment that a man knew all about a certain transaction, and 
the man who is the plaintiff himself did not deny or dispute it. 

1. If the court intend to hear the cause de xovo on the merits, 
as they must do if either the first, third, or fourth assignments 
are considered, we submit the following: The ground on 
which the court probably relied in respect to the fact involved 
in the second assignment of error is unnoticed. 

It was proved that two of the corporators (and they are the 
two on whose behalf we appear) contributed cash for their 
shares on the basis. of the valuation of the property, which it 
is sought to treat as a nullity, and they did this with abso- 
lute knowledge of everything connected with the transaction- 
When it is shown that property has been actually dealt with 
for cash it is absurd to say that it is not sufficient to test 
the sufficiency of the value that the property was taken in 
payment of subscription for shares with the consent of those 
who paid the par in cash. 

This fact appears on the record. On folio 33 (page 15) the 
answer sets up Zhat these defendants consented to convert their 
claims against the corporators for money due them, into shares at 
par. Itis proved as to Cram, folio 114 (page 58), folio 116 
(page 59), as to Smith, folio 117 (page 60), folio 118 (page 61). 
These are all the defendants we represent, but the fact applies 
to all. The appellant assumes that the only proof of valu- 
ation is in the estimates from which an average was taken: 
folio 150 (page 80)—which did the judge rely on? probably 
the more satisfactory evidence. But the whole ground of the 
claim is utterly misapprehended. It is supposed that in dealing 
with transactions between shareholders and the company, that 
the creditors are to be treated wholly different from any other 
class of creditors, whereas the only ground for holding the 
subscriber liable, although he is released by his creditor who 
is the debtor is one common to all debtors and creditors. 
It is this—a creditor cannot release his debtor with- 


4 


out receiving value when he thereby deprives him- 
self of the means of paying his own debts. It is not a pe- 
culiar rule, but an alteration of a universal rule. It may be 
said that in addition there is a representation that the capital 
is what it is represented to be. This really is but the same 
question. In this case there is moreover an express authority 
to do what was done. And there was notice to the world of 
this. It is not the implied power to take property in payment 
of subscriptions, which all corporations have, but an express 
authority to sanction the subscribed property for shares : folio 
176, page 94. There is, however, one conclusive answer to 
all arguments to support the claim, viz., that the plain- 
tiff before he became a creditor had notice of the scheme and 
mode of organizing; and in what the capital consisted. To 
permit a creditor to repudiate a settlement between his debtor 
and that debtor’s debtor whieh was known to the creditor 
when he became a creditor, is manifestly unjust and absurd. 
That Coit knew of the mode of organizing in the first in- 
stance, and of the mode of the intended increase of the capi- 
tal, is proved and is not denied or disputed: folio 155, page 83. 

The fourth error is not founded in fact. It is true the 
claim is on drafts given in 1874, but these were for an antece- 
dent debt and the interest thereon: folio 156, page 84. 

There is one error, the third, assigned toa point of law. 
Was the judge right in saying that if the price put on the 
property was honestly agreed on that is sufficient and the 
standard is not the market value? If this be not law, it is im- 
possible to deal under such an authority conferred in a charter. 
But the question does not arise if the fact that the plaintiff 
knew of the facts before he became a creditor is an ansWer to 
his claim, as the court held it to be. | 

In Ochiltree vs. R. R., 21 Wallace, 252, this court said: 
“ The plaintiff trusted this corporation and the members com- 
posing it, at the time the contract was made. It cannot be 
said that he gave credit beyond this, for what right had he to 
assume that other stock would be issued? The law gave him 
a right to subject existing stockholders, with whom the debt 
was contracted, to the liability. 
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Suppose the plaintiff has all that he trusted and no addi- 
tional stock was issued, he has no right to complain: page 
25 3. 

That is the present case precisely. 

PIERCE ARCHER, 
R. C. McMURTRIE, 
For Appellees. 


William A. Coit, of New York, 


Circuit Court of United 
States, Eastern Dis- 
trict of Pennsylvania. 


VS. 


The North Carolina Gold Amalga- 
mating Company et al. 3 
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1. The capital stock of a corporation is a trust fund for creditors, and 
upon its insolvency the subscriptions to stock can be enforced for the 
benefit of unpaid creditors. 

2. Semble, that there are cases where by reason of special agreement 
the company could not enforce the contract, yet as to creditors who 
have been misled by the amount of the capital stock the trust will be 
imposed for their benefit. 

3. The promoters of a mining company transferred certain property to 
the company at an agreed valuation and took payment in stock of the 
company. The valuation, even if excessive through error of judg- 
ment, if honestly made according to the charter, as in the case in hand, 
cannot afterwards be questioned by creditors or the company. 

4. A company desiring to purchase additional property to be paid for in 

stock, resolved, in May, 1874, under power in their charter, to in- 
crease their capital stock from $100,000 to $1,000,000, and after paying 
$200,000 in stock to the vendor, reserving to the company $400,000 of 
stock to be sold to pay off its debts, and the balance, $400,000, to be 
allotted to the stockholders to be paid for not in cash but by a surren- 
der of their old certificates of $100,000. In November following the 
project of increasing the stock was abandoned as impracticable. All 
the new stock was surrendered to and accepted by the company and 
the old stock returned to the stockholders. //e/d, there being no 
fraud in fact intended, that there was no liability for the increased 
subscription by the stockholders. 

If creditors had given credit to the company during the period of the 
existence of the increased stock outstanding—on the faith of the sub- 
scriptions to the capital stock—a different question would be pre- 
sented, and they would probably be held to their subscriptions, unless 
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it could be shown that the additional property acquired was really 
worth the six thousand shares issued for it, there being no fraud. 

6. There is no liability to a creditor of the company for such increased 
subscriptions, who accepted from the company a novation of his old 
mortgage claim against the land owned by the company, who knew 
that the stock was only increased as a dividend, who received the 
same security for his debt, was cognizant of and party to the whole 
transaction and consented thereto, no trust arises in favor of sucha 
creditor. 


In Equity. 

Oral opinion by Mr. Justice BRrApLEy, October toth, 
1882 :— 

The case of Coit vs. The North Carolina Gold Amalgamat- 
ing Company ef a/. has received our consideration, and we 
are now prepared to announce an opinion. AN 

Complainant’s counsel have, by a very fair presentation of 
authorities, based the claim against the stockholders upon the 
doctrine that the capital stock of a corporation is a trust fund 
which is liable for the claims of creditors, and the general 
proposition cannot, of course, be controverted. That is to 
say, it is liable after a corporation becomes insolvent. Prior 
to its insolvency a corporation holds its property as any other 
person, not in trust, but absolutely in the exercise of direct 
dominion and supreme control. But when a corporation be- } 
comes insolvent, then, according to the holding of courts of | 
equity, its property becomes a trust fund for the payment of 
creditors. This is true at all events in cases where the prop- 
erty has not been subjected to execution or disposed of by 
way of assignment or other appropriation to particular debts. ) 
But the principles upon which trust is administered are not so 
simple as might at first be supposed. The trust embraces all 
the property of a corporation; embraces its real estate, and 
its choses in action ; if debts are due to the corporation they , 
are part of that fund, and may be collected by the proper rep- 1 
resentative of the corporation, whether a trustee appointed by a. 
a court of equity, an assignee in bankruptcy, or other agent | 
for the parties interested. But it is only those claims or 
assets which a company has that belong to the trust fund. 
Unpaid installments on stock in the ordinary case are assets ; 
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they are claims which a company could enforce, and therefore 
they are claims which the creditors can compel the enforce- 
ment of through the instrumentality of a court of equity. 

But there are cases in which arrangements have been made 
for the payment of stock, which preclude the company itself 
from enforcing any further payment thereon, and yet in which 
as to creditors who can fairly allege that they have relied, or 
whom the law presumes to have relied upon the amount of 
capital stock of the company, the courts will impose a trust 
upon the subscription and set aside the arrangement made for 
its payment. 

But that trust does not arise absolutely in every case where 
capital stock has been issued, and where it has been settled for 
by arrangement with the company. It is not as if the stock- 
holders had given their promissory notes for the amount, 
those notes being in the treasury of the company ; but there 
are often equities to which the stockholders are entitled, on 
which they are entitled to stand. 

Now I suppose that in a case of stock dividend fairly made, 
in consideration of profits earned, and of accumulations of the 
property of the company—made simply to represent the prop- 
erty, and fairly representing the same, dividends made of stock 
as full paid stock, without any dishonest purpose, without any 
purpose to deceive or defraud any body, I suppose that ina 
case of that kind a court of chancery would have no power to 
revive a claim against the stockholders, because they had not 
advanced actual cash for the shares. 

There are considerations therefore affecting this question of 
liability for stock on which money has not been actually paid, 
which must be taken into consideration in order to do justice. 
It is not true that it is in the power of a creditor in every 
case, and in all cases, as a mere matter of right, to institute an 
inquiry as to valuation of the amount of the consideration 
given for stock. If the stock has been fairly created and, paid 
for there is an end of trusts in favor of any body. And this 
does not affect the general proposition that unpaid subscrip- 
tions of stock are a trust fund to be administered for the bene- 
fit of creditors after a corporation becomes insolvent. 
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Now, in looking at the present case, as to the first thousand 
shares of stock, it seems to us manifest from the evidence in 
the case, that the company—the associates who formed the 
company—regarded, and so far as we can see, honestly re- 
garded their plant—the property that they contributed—as 
worth the $100,000, for the amount of which stock was 
issued. They estimated some things as property which 
could not in law be regarded as such. The valuation of the 
charter as such was improper; it was improperly placed as a 
part of the capital stock of the company. The value of the 
charter could not form any item whatever in constituting its 
capital stock. But, as has been shown, dismissing that out of 
the case, there was still a valuation, as made by all the parties, 
which exceeded the $100,000. 

We think, therefore, that corporators, in such a case as that, 
ought not to be made liable individually for the debts of the 
company, at the instance of creditors, because now, at a later 
day, the estimates fairly put upon the property at that time 
have become modified by subsequent events, and will not 
amount to the value which they set upon it. This does not 
assume that they have a right to fix any value they please ; 
they must put an honest value, and so far as the evidence in 
this case is concerned, we are brought to the conclusion that 
they did fix an honest value to what they put into this con- 
cern ; certainly the corporation had no claim, and could have 
maintained none against the corporators for this original sub- 
scription. 

As to the new stock that was issued in May or June, 1874, 
it appears that the object of issuing the four thousand shares 
as a dividend to the stockholders was to balance the amount 
of stock given to Holmes for his land. They said, “ Yes, we 
will give you two thousand shares of stock for the land, pro- 
vided it is balanced by four thousand shares to the company 
(including the one thousand shares already held). In other 
words, when that property is put into our concern we will 
give you one-third interest in the whole two thousand shares 
out of six thousand.” Of course the other four thousand be- 
longing to them was to be sold to other parties. Whereas, if 
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they had given him two thousand shares of stock without any 
such adjustment it would have been giving him for his land 
two-thirds instead of one-third of the whole property of the 
company ; that is, of the whole capital stock of the company. 
This they were unwilling to do. Now it is true that they 
might have arranged that matter in a different way. They 
might have said, “‘ We will give you five hundred shares of 
additional stock for your land; then you will stand one-third 
to two-thirds. Then you will have half as much stock as we.” 
But that was probably not satisfactory to him; they entered 
into the agreement; they had conversed about it; they had 
talked it over; and he wanted a larger nominal amount; and 
they said, “ If you have a larger nominal amount it must be 
balanced by: more stock.” That is evidently the nature of the 
transaction. I do not see any evidence of any intent to de- 
fraud anybody in such a transaction as that. 

But there is the public. Have not they some rights if you 
make such a transaction as that? Certainly. And after that 
stock was increased to six thousand shares, and four thousand 
shares had been assigned to the associates in, lieu of their one 
thousand shares, there is no doubt that all the creditors be- 
coming such after that time, and fairly to be presumed as cal- 
culating upon the amount of capital which the company an- 


~ nounced as having, must be held entitled to enforce the doctrine 


of the courts with regard to trusts. 
They did not advance any money for the additional three 
thousand shares received, and they would probably be held 
bound as to such creditors to pay the amount of their stock. 
But even then if it could be shownthat this property was really 
worth six thousand shares of stock, which was issued for it, 
there would be a question—there being no fraud, and the 
stock representing only its value in property—whether 
they could be held liable. Still the evidence that it was not 
of the value, arising from the fact that Howes took two 
thousand shares for the property acquired, would probably be 
conclusive that it was not, but that the arrangement was 
merely one of adjustment. 
But does that rule, with regard to holding the stockholders 
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liable for the amount of these new shares, hold with regard to 
all the creditors of the company ? Does it hold with regard to 


‘a party who is cognizant of the whole arrangement; who 


knows all about it, and who knows that the stock is issued as 
a dividend? Does it hold with regard to such a party, who 
receives a novation of his debt—of an old debt—and receives 
the same security for it that he had before? It seems to us 
that this would be unjust; that it would be a fraud on the 
stockholders and not on the creditor. 

We have looked at the evidence to see whether Mr. Coit, 
the plaintiff, was cognizant of the transaction and of its char- 
acter, and we are brought to the conclusion that he was ; that 
he knew all about it. He had his son there as an agent on 
the ground all the time, and had his superintendent there, who 
knew all about it, and we find that the resolution for increas- 
ing the stock, which was undoubtedly passed after previous 
verbal communications between the parties, was passed on the 
11th of May, 1874, authorizing the directors to issue the stock 
for the purpose of making this arrangement, and on the 18th, 
at an adjourned meeting, the directors passed their resolution 
to that effect. Then, on the 20th of May—right along in the 
same period—an agreement was entered into with Howes, for 
the purchase of his land, reciting the wholc transaction, recit- 
ing that the previous mortgages—Coit’s among the rest— 
were to stand as before, only Coit’s to be surrendered and re- 
newed. Then, on the 26th of May, part of the same transac- 
tion, comes the agreement with Coit, that he will surrender 
his mortgage and take a new one, and give up the stock of 
the old company. That agreement is carried out on the 26th 
of July afterwards by his executing deeds to the company, 
and by their executing to him a mortgage. In the meantime, 
the stock that was to be issued was issued. The first certifi- 
cate is dated July 3d, 1874. It was during the latter half of 
May, and in June, that this whole transaction was 
going on. If a legal presumption did not arise that 
Mr. Coit knew of the transaction at that time, and 
there was no proof that he knew of it it would present a 
different case. But we have evidence that he did know. 
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Now, what is that evidence? We have the evidence of 
General Cram, who says, when asked to explain the connec- 
tion of Mr. Coit with the company: ‘ When the company 
purchased the Gold Hill Mining estate of Howes, the company 
gave acceptances to Howes in part payment ; one amounting 
to $1000, payable in some months. This was transferred by 
Howes to Coit. At the time he purchased, Coit had held a 
second mortgage. In the terms for the purchase it was agreed 
between the company and Coit that Coit shall cancel his old 
mortgage and take a new one. And so on.” Then Mr. 
Mitchell, who was intimately connected with the matter, says 
that Mr. Coit was perfectly familiar with all the transactions. 
Mr. Coit was perfectly familiar with the original formation of 
the company, and with the increase of the stock of the com- 
pany to $1,000,000; he was a party to it, and the company 
could not, and would not, have purchased the Gold Hill prop- 
erty, and increased its stock without his concurrence and con- 
sent. Mr. Coit, both personally and through his agent, was 
made acquainted with the designs, purposes, and intentions of 


the company in the purchase agreement. The agreement with 


him was to that effect ; that he was to be placed afterwards in 
the same position, &c.’” Now, unless this evidence is rebut- 
ted—and Mr. Coit does not come forward to contradict it in 
the slightest degree—unless this evidence is rebutted, it seems 
to us perfectly clear that the conclusion must be deduced that 
Mr. Coit knew of this whole transaction, and acquiesced in it. 
And since he received the same security he had before, and 
perhaps an additional security—because the agreement between 


‘ him and the company says, that he was to have all their new 


property, new buildings, &c., and the mansion house—how 
can he complain of the issue of the stock? Under these cir- 
cumstances, to make the stock, or the supposed subscriptions 
to the stock—for the counsel is right in saying that stock 
issued to a party, which he receives, is the same, although he 
subscribed for it—to make the stockholders liable personally 
to Mr. Coit, on the ground that it became a trust fund for his 
benefit, would be, instead of promoting justice, promoting in- 
justice. It would enable Mr. Coit, by a mere trick of law, to 
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take money out of the pockets of these men, which he never 
expected or relied on. 

In deciding cases like this we must look into the nature of 
the transaction, the mutual relations of the parties, and the 
general habits of the business community in reference to 
transactions of this kind. We must not put strained and 
forced constructions upon the acts of parties which will pro- 
mote the ends of injustice rather than those of justice. 

We are therefore brought to the conclusion on the whole 
case (and there is evidence to which we have not adverted) 
that this bill cannot be sustained, but must be dismissed. 

We have thus merely indicated, in a conversational way, 
the general line of thought upon which we have based our 
conclusion, and have not thought it necessary to advert to 
other considerations tending in the same direction, such as the 
fact that the title tothe land purchased of Howes could not be 
perfected, and the issue of new stock was revoked, and the 
parties reinstated to their original Koren 

Bill dismissed. 

Messrs. Charles Hart, Hoffman & Biddle, for plaintiff. 

Messrs. Pierce Archer and R. C. McMurtrie, for Gold Com- 
pany & Cram and Smith. 

Messrs. Junkin, Bull, Husbands, Smith, Fletcher, Bullitt & 
Farley, for stockholders. 
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SUPPLEMENTAL. 


The shortness of the notice of the intention to argue this 
case, which we were told in March last would be abandoned 
when reached, is an excuse for this supplementary brief. 


References to the evidence of the following facts :— 


Origin of plaintiff’s debt was a mortgage, pages 135-150, 
157-167. His present claim is on drafts for an installment of 
the mortgage and interest, pages 135, 136-155, 156-167-181. 
Plaintiff's knowledge of the circumstances of the organization 
and how the contributions were made and with what prop 
erty, pages 151-84, 155-270. His knowledge of the mode of 
increasing the nominal capital, pages 155, 156-197-252. 
Cram & Smith’s contributions were in money, they agreeing 
to put in cash as against the contributions of property by the 
others, pages 113, 114-117, 118. 


ADDITIONAL AUTHORITIES. 


The rule relied on has no application to pre-existing cred- 
itors or to any one not misled. 2 Morowitz on Corp., 
section 803; Ae St. Ins. Co., 14 Fed. Rep., 28; Re Telegraph 
Cons. Co., L. R. 10 Eq., 384; 4 Louisa. Ann., 87; 9 Ala- 
bama, 742; 7 Louisiana An., 363. 


The rule has no application to stock of a mining company 
because of its fluctuating and uncertain character. It is arbi- 
trarily fixed, and was not intended or supposed to have the 
slightest relation to real value. It is always conjectural, often 


imaginary. 7 Sawyer, 30; 8 Sawyer, 366; 2 Morowitz, sec- 


tion 830, note 3 (2d ed.) 
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BENJAMIN F. BUZARD ET AL. VS. ROBERT A. HOUSTON. 


a THe State oF Texas, Bexar County: 


Be it remembered that at a term of the circuit court of the 
United States for the western district of Texas, begun and holden at 
San Antonio on the sixth day of October, 1883, the following cause 
came on to be heard, to wit: 


BenJAMIN F. Buzarp & Moses Hitiarp, Complainants, 
v8. No. 9. 
Rosert A. Houston, Defendant in Equity. 


1 To the judges of the circuit court of the United States for the 
western district of Texas, sitting at San Antonio: 


Benjamin F. Buzard and Moses Hillard, citizens of the State of 
Missouri, bring this their bill against Robert A. Houston, a citizen 
of the state of Texas. 

Ard thereupon your orators say that they are citizens of the State 
of Missouri, and that the defendant is a citizen of the State of Texas, 
residing in the county of Gonzales, within your honor’s jurisdiction. 

And your orators show that they are partners for the purpose of 
purchasing and raising cattle in the State of Texas; that they have 
a large tract of land in the county of Zavalla in said State, on the 
Nueces river, now being fenced and prepared for a pasture, within 
which it is their intention to pasture and raise cattle; that they have 
been, within the past few months, making purchases of cattle, and 
especially cows and bulls, for the purpose of placing them within 
said pasture; and that they are anxious to obtain male and female 

cattle sufficient to stock the same, amounting to several thou- 
2 sand head, all of which was well known to the defendant. 
That for the purpose of stocking the said pasture with male 
and female cattle, your orator, the said Benjamin F. Buzard, for and 
in behalf of himself and his partner, your orator, Moses Hillard, 
negotiated a purchase of cattle from the defendant on or about the 
fourteenth of October, 1881, at the city of San Antonio, in Texas, on 
the terms substantially as follows: | 

Received this day of B. F. Buzard the sum of five hundred dollars 
in part payment of fifteen hundred and fifty head of cattle; said 
cattle are to be cows and bulls. 

B. F. Buzzard agrees to pay R. A. Houston one-half the price of 
the cattle at the time of signing the contract. 

R. A. Houston agrees to contract and sell to Buzard fifteen hun- 
dred head of good, smooth cows, from three to eight vears years old, 
and fifty bulls. 

The cattle are to be delivered at Lampasas between the first and 
tenth of May, 1882. 

The balance of the cost of the cattle to be paid at the time of de- 
livery. 

The price of cattle is to be fifteen and a half dollars per head. 

The aforesaid memorandum was intended as the basis of a 
3 more formal contract, embracing the same subject-matter to 
be thereafter executed between vour orators and the said de- 
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fendant, and though only signed by your orator the said Buzard 
and the defendant, was known by the said defendant to be made by 
the said Buzard for the benefit of the partnership of Buzard and 
Hillard aforesaid. 

The said contract was witnessed by D. W. Hinkle and another 
person, whose name is not now remembered ; and, by the agreement 
of the complainant Buzard and the defendant Houston, the same 
was placed in the hands of D. W. Hinkle, to be kept by him for the 
mutual benefit of your orator and the said defendant. At the time 
of making the said contract complainants, by your orator Buzard, 
paid to the said defendant five hundred dollars as part performance 
of the same, and he was ready and willing to carry out the entire 
contract by the payment of one-half the price mentioned in said 
contract for said cattle to the defendant, and the entering into such 
other obligations as were necessary to carry out the same fully, ac- 
cording to the terms thereof. But at the request of the defendant, 

the time for entering into a more formal contract, embracing 
4 said subject,and the payment by your orator of the remainder 

of the money to be due said i fendant upon the said con- 
tract was postponed for a few days, and until about the 18th Octo- 
ber, 1881. 

And your orators aver that upon the day and at the time and 
place agreed upon between the said Buzard & Houston for their 
meeting and completing the said contract, your orator, the said 
Buzard, for and in behalf of your orators, was ready to perform all 
acts on the part of your orators necessary to carry the said contract 
into full execution ; but the said Houston, for the cause of alleged 
sickness at that time, did not appear, but it was arranged between 
the defendant, through his messenger, that another day should be 
set for completing the contract. 

And your orators show that afterwards, on the 31st October, 1881, 
at San Antonio, Texas, negotiations were renewed between. your 
orators, through the said Buzard, and the defendant, for the purpose 
of closing and completing the said contract, when the said defend- 
ant proposed to the said Buzard that in lieu of said contract with 
him for the cows and bulls mentioned in the said memorandum in 
the hands of D. W. Hinkle, the said Buzard should take froin him, 

the said defendant, an assignment of a ‘contract which he, 
5 the defendant, on the 13th of August, 1881, had made with 

one L. A. Mosty, of Lampasas county, in the State of Texas, 
for the delivery of cattle in Lampasas county aforesaid, which con- 
tract, in quantity and quality and number and kind, was substan- 
tially similar to that proposed in said memorandum made by the 
defendant with vour orators, and in which the cattle were to be de- 
livered in six miles of Lampasas from the first to the fifteenth of 
May, 1881, upon which said contract the said defendant alleged that 
he had advanced to the said Mosty fifteen thousand dollars, and had 
in all things complied with the same, so as to entitle himself to a 
performance thereof by the said Mosty ; which said contract is here 
set out in words and figures as follows: 
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DopGeE City, Forp Co., Kan., Aug. 13, 1881. 


Contract entered into this day at Dodge City, Kansas, by and be- 
tween L. A. Mosty, party of the first part, and R. A. Houston, party 
of the second part, to wit: That L. A. Mosty, party of the first part, 
hereby agrees to sell and deliver unto R. A. Houston, party of the 

second part, fifteen hundred dry cows at fourteen dollars per 
6 head, same to be good, smooth, and merchantable cows, and 

to range from (3) three to (8) eight years old; and, further- 
more, L. A. Mosty, party of the first part, agrees to brand said cows 
with road brand of R. A. Houston, party of the second part, and to 
deliver said cows at a point 6 miles west of Lampasas, Texas. Also 
L. A. Mosty agrees to deliver and sell to R. A. Houston fifty (50) 
bulls @ ($14.00) fourteen dollars each, said bulls to be from three 
to (5) five years old, straight and smooth. 

L. A. Mosty, party of the first part, acknowledges receipt of fif- 
teen hundred ($1,500) dollars from R. A. Houston, party of the second 
part, as part payment on herein-mentioned cattle. 

Furthermore, R. A. Houston, party of the second part, hereby 
agrees to honor the drafts which may be drawn by L. A. Mosty, party 
of the first part, to the amount of thirteen thousand five hundred 
($13,500) dollars, interest to be computed at the rate of ten per 
cent. per annum. _L. A. Mosty, party of the first part, hereby agrees 
to deliver said cattle between the first and fifteenth day- of May, 1882. 

It is further agreed that the balance due on said cattle shall be paid 
3 upon their delivery. In case of failure of L. A. Mosty, party 
7 of the first part, to comply with the above conditionsand agree- 

ment between him and R. A. Houston, L. A. Mosty hereby 
agrees to forfeit the sum of fifteen hundred ($1,500) dollars, same to 


be paid over to R. A. Houston, party of the second part. 
L. A. MOSTY. 


R. A. HOUSTON. 
Witnesses— 


J. W. ORMOND. 
R. M. WRIGHT. 


At the bottom of the first page of said contract the following note 
is written (note interlined at No. 7, at fourteen dollars per head), 
and opposite 3d line, 2nd page, the word cattle 1s written. 

And the said defendant, Houston, asked that in case of the assign- 
ment bv him of the said contract with said Mosty to your orators, 
your orators should pay to him the sum of money alleged by him to 
have been paid by him to the said Mosty upon the same; and he ex- 
hibited a receipt from said Mosty to him of date 19th August, dated 
at Denison, Texas, for the sum of five thousand dollars, and a 
letter from said Mosty to him, said defendant, dated Dallas, Texas, 
Sept. 28th, 1881, advising him, the defendant, that he, the said 
Mosty, had drawn on him, through Ball, Hutchings & Co., for 

eighty-five hundred dollars, on the day aforesaid, which draft 
8 he alleges had been honored and paid ; the said sums having, 

as he alleged, been paid by him on the said contract with said 
Mosty, amounting in all, with the sum acknowledged in the said 
contract, to fifteen thousand dollars. 
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And the defendant further asked that in case of his assignment 
of the said contract with Mosty to your orators, that he be paid the 
difference in the price of the cattle mentioned in the contract made 
by vour orators with said defendant, and the price mentioned in the 
contract nvade by him with the said Mosty in addition to the money 
alleged to have been advanced by said Mosty. 

And as an inducement to your orators the said Buzard to make 
the exchange of contracts, the said defendant Houston then and 
there represented to the said Buzard that the said Mosty was good 
and solvent, and able to perform his said contract; that he was bet- 
ter than the d2fendant, and that the said Mosty at that time had 
twelve hundred of the cattle in the rail or ranch brand of said 
Mosty ; that there was no doubt of the performance of said contract 
as R. E. McAnulty was a partner with the said Mosty in the per- 
formance of the same. Of all which your orator, Buzard, nor either 

of your orators, know nothing, except that your orator, Buz- 
9 ard, knew the. said McAnulty, and knew he was a man of 

wealth, and fully able as well as_ willing to perform his obli- 
gations and contracts. And he felt satisfied that if the said Mc- 
Anulty was a partner in the said transaction between the said Mosty 
and the said Houston, the said contract would be fully and strictly 
performed. 

And thereupon your orator, B. F. Buzard, taking time to consider 
the said proposition, on the next day met the said Houston, and con- 
sidering that the cattle mentioned in the said contract with the said 
Houston, by the said Mosty, were of peculiar value on account of 
them being reared in the section of country in and about Lampasas 
county, and on account of the representations of the said Houston 
in relation thereto, accepted the proposition made by the defendants, 
provided he, the said defendant, would guarantee the fulfilment of 
the said contract. : 

This the defendant refused to do, alleging that at that time he 
would be employed in other transactions and could not well attend 

to the completion of said contract by the said Mosty, and 
10 that it would be a useless thing for him to attend to the de- 

livery of the cattle by Mosty and then hand them over im- 
mediately at the same place to vour orators. 

But as a further inducement to vour orator, the said Buzard, that 
he should take the offered assignment of the said contract with said 
Mosty, he, the defendant Houston, proposed that he would deduct 
twenty-five cents per head on the number of said cattle from the 
price of fifteen dollars and a half, agreed by the said Buzard for 
your orators to be paid in the contract between the said Houston 
and Buzard, and would take the obligation of your orators to pay 
to him atthe time of the performance of the said contract bv 
the said Mosty the sum of eighteen hundred and thirty-seven and 
ies dollars, the same being the profit on the contract with said Mosty 
in the sale to your orators, less the twenty-five cents per head to be 
deducted. 

And the said defendant then and there reiterated his representa- 
tions that the said Mosty was good and solvent, and able to perform 
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the said contract; that he was as good or better than the said defend- 
ant, and that the said Mosty had twelve hundred head in his rail 
or ranch brand, and that there was no doubt of the fulfil- 
11 ment of the contract; and he again reiterated that the said 
R. E. McAnulty was a partner of the said Mosty in the trans- 
action for the fulfilment of the said contract. 

Whereupon your orators, acting through the said Buzard, know- 
ing that the said McAnulty was a man of wealth and strict in the 
performance of his contracts, and believing that the said defendant 
was an honorable and truthful man, and believing that his repre- 
sentations were true as to the solvency of said Mosty, and his ca- 
pacity to perform said contract, and believing all the other repre- 
sentations of the defendant, and especially believing that the said Mc- 
Anulty was a partner with said Mosty in the delivery of the said 
cattle and performance of said contract with the defendant, and 
having ap-rised himself by inquiry among the acquaintances of the 
said McAnulty of his solvency and ability to perform the contract, 
your orators accepted the said proposition made by the defendant 
to pay him with the money already-received by him, the fifteen 
thousand dollars alleged to have been paid by him to the said 
Mosty on said contract, and to execute their obligation to the de- 

fendant to pay him on the performance of the said contract 
12 by the pet Mosty an additional sum of eighteen hundred 


and thirty-seven ;5,°% dollars, and to return to him the con- 
tract he had made with your orator Buzard for the benefit of your 


orators. And in lieu thereof to receive from the said defendant the 
assignment without responsibility on him of the said contract made 
by him with the said Mosty. 

And accordingly your orator, the said Buzard, authorized the said 
D. W. Hinkle, who still held the contract between the said Buzard 
and the defendant, Houston, to deliver the same to the said defend- 
ant, which was done, and which the said defendant still has in his 
possession or control. And thereupon the said Buzard, for your 
orators, paid to the said defendant his draft in the sum of fourteen 
thousand five hundred dollars on the bank of Thornton & Lock- 
wood, at San Antonio, Texas, for the benefit of your orators, at six- 
teen days after date, which on the next day, on the application of 
the defendant, was cashed by the said bank at a discount, with con- 
sent of your orators, for the benefit of the said defendant, Houston, 
and the money mentioned therein was paid to him. And at the 

same time your orators executed to said Houston their ob- 
13 ligation for eighteen hundred and thirty-seven ,5,°5 dollars, 

to be paid when the said Mosty complied or fulfilled the 
said contract, which obligation is still in the possession of the de- 
fendant. And thereupon the said defendant, by the name of R. A. 
Houston, executed upon the back of the said contract between him 
and the said Mosty, his assignment thereof to your orators in the 
following words: 


STATE OF TExAs, County of Bexar: 
Know all men by these presents that I, Robert A. Houston, party 
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of the 2nd part to the above and foregoing contract, for and in con- 
sideration of the sum of fifteen thousand dollars, to me in hand paid 
by Buzard & Hillard, being the sum advanced by myself, R. A. 
Houston, in payment on the said contract, and the further sum of 
$1,837.50 (eighteen hundred and thirty-seven dollars and fifty cents) 
due upon completion of the foregoing contract, do this day trans- 
fer and assign unto the said Buzard & Hillard all the right, title, 
and interest which I have by virtue of said foregoing contract, it 
being understood that no responsibility shall rest upon me in the 
event that L. A. Mosty, party of first part in said contract, fails to 
comply in any respect with the terms thereof. 


14 In witness whereof, I hereunto sign my name this 1st day 
of November, A. D. 1881. 
(Signed) R. A. HOUSTON. 


Witnessed by F. G. SMITH. 
I. B. LACOSTE. 


Which said contract and assignment, with the receipt of the said 
Mosty, dated 19th August, 1881, and the letter of said Mosty, dated 
September 28th, 1881, to the defendant herein, before referred to as 
evidencing the payment of the defendant to said Mosty of the said 
fifteen thousand dollars, were then and there delivered to your ora- 
tors. 

And your orators aver that the representations of the defendant 
that the said Mosty was good and solvent and able to perform the 
said contract for the delivery of said cows and bulls, that the said 
Mosty was as good or better than the defendant; that the said Mosty 
had twelve hundred head in his rail or ranch brand, and that there 
was no doubt of the fulfillment of the contract, and the representa- 
tion aforesaid of the defendant that R. E. McAnulty was a partner 
of said Mosty in the transaction of the fulfilment of said contract 
with defendant were at the time they were made absolutely untrue; 

that at the time aforesaid the said Mosty was wholly insolvent ; 
15 that he was not as good or better than the defendant; that he 

had no cattle whatever in his ranch, or rail brand, or any 
cattle whatever, and that he was totally unable, for want of solvency 
and want of credit, to perform the said contract; and that the rep- 
resentation that R. E. McAnulty was a partner of the said Mosty in 
the transaction of the fulfilment of the said contract between the 
defendant and the said Mosty was also absolutely untrue. And your 
orators aver that the said McAnulty was not at the time of the said 
assignment of said contract, and never had been, a partner of the 
said Mosty in the transaction with said defendant for the delivery of 
the cattle mentioned in said contract, and that he had no concern 
whatever with the same, and was not bound in any way for the ful- 
tilment of the said contract, as partner or otherwise. 

And your orators aver that the representations aforesaid made by 
the defendant to your orator Buzard was the inducement for him to 
deliver up the contract he had made with the defendant for the ben- 
efit of your orators, and that it was the inducement for the said Bu- 
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zard to change the position of your orators with the said Houston, 
and to pay him the money he alleged to have advanced to the 
16 said Mosty and to execute the obligation of your orators to the 
said Houston to pay hm on the fulfilment of the said con- 
tract by said Mosty eighteen hundred and thirty-seven ;';°5 dollars, 
and to take from the said defendant his assignment of the said con- 
tract, with a stipulation therein that he should not be responsible 
thereon for the failure of said Mosty to comply with and perform the 
same. : 
And that without the said representations made by the said Hous- 
ton your orators would have never delivered up the contract of the 
said defendant with your orator, Buzard, for the benefit of your 
orators, because your orators aver that the said Houston had been 
represented by his acquaintances to be perfectly good and solvent, 
and your orator believes him still to be so, and to be able to carry 
out and fulfil the same. Nor would your orators have given up the 
said contract with the defendant for the delivery of cows and bulls, 
because the said contract was of peculiar value to your orators in 
this, that they own and have under their control a very large tract 
of land of near forty thousand acres, fit for “pasture, situated on the 
Nueces river, in Zavala county, which tract of land they are 
17 engaged in fencing for a pone for the purpose of engaging 
in the raising of cattle; that the cattle mentioned in the con- 
tract with the defendant were of the precise character needed for 
breeding purposes by your orators, and were intended to be placed 
by them in the said pasture for that purpose, all of which the de- 
fendant well knew. 

That owing to the increasing demand for such cattle they had be- 
come scarce in the market and difficult to procure, and your orators 
would not have vielded to the said Houston his contract to deliver 
cattle as aforesaid and have taken any other contract from him in 
lieu thereof, unless he had been assured that the contract was a safe 
one and certain to be fulfilled. 

And your orators aver that the above-mentioned statements and 
acts and doings of the said defendant by which your orators were 
induced to give up to said defendant Houston the contract with him 
and to take the assignment of the contract of said Mosty with said 
Houston were deceitful and fraudulent, and that they were intended 
by the said defendant to deceive your orators, and that they did de- 
ceive your orators to their great injury, to wit, to the extent of the 

fifteen thousand dollars paid to him, the said defendant, 
18 thereon, and to the further extent of ten thousand dollars, or 

some other large sum which your orators will have to pay in 
stocking their said pasture with cattle for breeding purposes and the 
probable and almost certain loss for the next year of the increase of 
that number of cattle in said pasture, because your orators aver that 
owing to the continued increased demand for that kind of cattle for 
breeding purposes since the making of said contract with said de- 
fendant Houston on the 14th October, 1881, the market is well nigh 
exhausted, and your orators do not know when the said contract for 
the number, quality, and kind of cattle can again be procured by 
them for breeding purposes during the next year unless the contract 
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— as aforesaid with the defendant Houston be enforced by your 
10nors. 

And your orators show and aver that. they were induced to take 
the said contract of said Mosty with the defendant and to take the 
assignment thereof by said defendant to them in which it was stipu- 
lated by said defendant that he was not to be responsible for the 
nonfulfilment thereof by the said Mosty solely on the false state- 

ments aforesaid of the said defendants, and particularly on 
19 the false statement that the said R. E. McAnulty was a part- 
ner in the fulfilment of the same with said Mosty. 

Your orators, nor either of them, know anything as to the truth 
of the defendant’s assertion of the solvency and ability of said Mosty 
to carry out the said contract, nor was he able at San Antonio to 
obtain any information thereof, but that information could only be 
properly procured in Lampasas county, Texas, where the said Mosty 
resided, which county was at a great distance from the place where 
the contract with said defendant was being negotiated, and they 
knew no person at Lampasas or in said county of Lampasas from 
whom they might obtain correct information. 

That your orators knew the said McAnulty, who was represented 
by the defendant to be a partner with the said Mosty in the fulfil- 
ment of said contract, and knew him to be perfectly solvent, and 
believed he was a man of honor and strict in the performance of his 
engagement, and he felt satisfied that if said McAnulty was such 
partner, as represented, the contract would be fulfilled strictly and 
punctually; and in order to reassure himself he made inquiries 

among persons at San Antonio who knew the said McAnulty 
20 as to his solvency, ability to fill his contracts or anything in 
which he was interested, and as to his character, and that the 
said inquiry confirmed his own opinion that he was solvent, able to 
fill all contracts and engagements, and was honorable in his deal- 


ings. 

Bat your orators had no opportunity to enquire of the said Mc- 
Anulty whether the representation of the defendant was true that he 
was a partner or interested in the fulfilment of the said contract be- 
tween the said Mosty and the defendant. 

They aver that the said McAnulty resides in Austin county, Texas, 
at a great distance from San Antonio; that he is often away from home, 
and your orators would not have known where to communicate 
with him on the subject. 

And so your orators say they are free from blame in having taken 
the assertions and representations of the defendant aforesaid as true, 
because the defendant, so far as your orators could get information, 
stood fairly as a truthful and honorable man, and there was no 

means at hand, or by any effort your orator could make, toascer- 
21 tain the truth of said representations. And your orators show 

as a fact that the said Mosty at the time of the transfer of the 
contract between the said Mosty and the defendant to your orators 
by the defendant was absolutely insolvent and had no property sub- 
ject to be taken by his creditors; that on the 7th October, 1881, the 
said Mosty had sold and transferred all cattle and other interests in 
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Texas and elsewhere of which any knowledge can be had to R. E. 
McAnulty in payment or part payment of a debt he owed to the said 
McAnulty of eighty thousand dollars or some other large sum, which 
sale and assignment was placed on record in Lampasas county in a 
few days thereafter, and the said McAnulty long before the said as- 
signment of said Mosty by defendant to your orators was made had 
taken possession of the property so sold and assigned by said Mc- 
Anulty to him. 

And your orators believe and charge that the said defendant, at 
the time he assigned the said contract to vour orators and received 
their money thereon, well knew of the insolvency of the said Mosty, 
or had good reason to believe that he was in failing circum- 

stances. 
22 That the defendant had long been engaged in trading in 

cattle in Texas, and was well acquainted with the dealers in 
cattle in said State, and had many acquaintances and great facili- 
ties for obtaining information which were not possessed by your 
orators, they being comparatively strangers in Texas and just en- 
gaged in establishing their pasture for the purpose of rearing cattle 
in Texas. 

That other persons similarly interested as said defendant, who 
had contracts with the said Mosty for the delivery of cattle, and 
who had advanced money to him on such contracts, knew of the 
said failure of said Mosty before the said first day of November, 
1881, and knew the losses they had suffered were without remedy. 

Wherefore your orators charge that the said transfer and assign- 
ment of the said Mosty contract with the defendant, by the said de- 
fendant to your orators, was well known to said defendant, at the 
time of said assignment, to be a worthless contract, and incapable of 
being filled or performed by the said Mosty, or he had good reason 
to believe that the same was worthless. 

And your orators further aver that, at the time of the said 

23 assignment of said contract to your orators by the defendant, 

and the receipt by defendant of your orators’ money thereon, 

the said Mosty was insolvent and the said contract was worthless. 

And your orators aver that the said defendant had already lost the 

money he bad advanced to said Mosty upon the same, and that there 

was no consideration for the giving up of the contract your. orators 

had with the defendant and receiving in lieu thereof a transfer from 
defendant of the worthless contract he had with the said Mosty. 

Your orators therefore bring into court the contract above referred 
to between the said: Mosty and the defendant, that the same may be 
delivered up to the said defendant. ‘They also bring into court the 
receipt for money by the said Mosty to defendant dated 19th August, 
1881, and the letter of the said Mosty to the defendant dated 28th 
September, 1881, evidencing the payment of money on the said con- 
tract with the said Mosty by the defendant, that they may also be 
delivered to the defendant. 

They also bring into court the assignment by the defendant to 
your orators of the said contract between said Mosty to the de- 
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Pi 24 fendant herein particularly described, that the same may be 
| cancelled and held for naught, and that your orators may 
| have decree against the said defendant, requiring him to bring into 

At court the contract made for the benefit of your orators by your orator 

4 Buzard with the defendant of date about the 14th of October, 1881, 

| that the same may be re-established as the contract between your ora- 

tors and the said defendant, and that he bring into court the excess of 
money paid by your orators on the assignment of the said Mosty 
contract beyond the amount that would have been due him on the 
contract between your orator Buzard for the benefit of your orators 
and said defendant; and that he further bring into court the obli- 
gation of your orators to him for the eighteen hundred and thirty- 
seven 50-100 dollars, that it may be delivered to your orators or can- 
celled, and that your orators be placed in statu quo as before the said 
assignment was made, and restored to their rights as against the de- 
fendant. 

And your orators show that they used all digligence that was pos- 
sible to be and to make the said contract with said Mosty good, by 

visiting the county of Lampasas, and trying to ascertain if any- 
25 thing could be made out of the said Mosty thereon, but he as- 

certained that said Mosty was utterly insolvent, and cannot 
and will not be able to perform the same, and that your orators im- 
mediately notified the said defendant and offered to return the said 
contract to him and all papers he had received and demanded a 
rescis-ion of the transaction with said defendant and a repayment of 
the money advanced upon the said assignment, which the said de- 
fendant refused to do. 

All of which actings and doings, pretences and refusals, are con- 
trary to equity and good conscience, and tend to the manifest wrong 
and injury of your orators in the premises. 

To the end, therefore, that the defendant may make true answer 
to the several matters alleged in your orators’ bill of complaint your 
orators pray that the said defendant may be compelled to make true, 
direct, and perfect answer thereto, to the best of his knowledge, re- 
membrance, information, and belief, of all and singular the matters 
aforesaid, as fully and particularly as if the same were repeated, and 
the defendant of them and every of them distinctly interrogated 

thereto. 
26 Your orators pray that the contract of assignment by the 
said defendant to your orators on the first day of November, 
1881, of the contract made between the said L. A. Mosty and the 
defendant, of date August 13th, 1881, be rescinded and cancelled and 
declared null and void. 

That the defendant be compelled to bring into court for cancel- 

| lation the obligation of your orators to pay him eighteen hundred 

and thirty-seven 59; [dollars], dated November Ist, 1881, the same 
growing out of the said assignment of the Mosty contract to your 
rN and that the same be declared null and void and be can- 
celled. . 

That the said defendants be compelled to bring into court and 

deliver to complainants the excess of money paid him on the first 
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day of November, 1881, between the amount your orators were to 
pay him in the contract of your orators, by your orator, the said 

uzard, and the defendant, of date about the 14th October, 1881, 
and the amount actually paid him on the first of November, 1881, 
on receiving the assignment of the contract of said Mosty with 
defendant. 

And your orators pray that the said original contract of date about 
14th October, 1881, between your orator, the said Buzard, for the 

benefit of your orators, and the defendant, be brought into 
27 court by the said defendant, and that the same be confirmed 

as a valid subsisting and binding contract, by suitable decrees 
and orders, between your orators and the said defendant, and that 
the same be enforced by your honors under such terms and stipu- 
lations as may be deemed just and proper. 

And your orators pray that if the said contract of 14th October, 
1881, between your orator Buzard, for the benefit of your orators, 
and the defendant, cannot by the rules and practice of your honor’s 
court be enforced as against the defendant, that the said defendant 
be compelled to return to your orators the five hundred dollars paid 
on the said contract about the 14th day of October, 1881, and the 
fourteen thousand five hundred dollars paid by draft in favor of the 
defendant on the assignment of the contract between said Mosty and 
the defendant by the defendant to your orators on the first day of 
November, 1881, with interest on said sums, and that your honor 
will further decree that the defendant shall pay to your orators the 
. damage of ten thousand dollars, which they have sustained by rea- 
son of the fraudulent obtaining of said contract for the benefit of 
your orators, made by your orator Buzard with the defendant, and 
by reason of the other injuries that have resulted to your orators 

therefrom, as herein set forth. 
28 And your orators pray that they may have against the de- 
fendant such further orders and decree as to equity belongs 
under the facts and circumstances herein set forth, in order that full 
justice be done to your orators in the premises. 

May it please your honors to grant unto your orators a writ of 
subpcena to be directed to the said Robert A. Houston, the defend- 
ant, thereby commanding him at a certain time, under a certain 
penalty therein to be limited, personally to appear before this hon- 
orable court and then and there full, true, direct, and perfect answer 
make to all and singular the premises, and further to stand, to per- 
form, and abide such further order, direction, and decree therein as 
to this honorable court shall seem agreeable to equity and good con- 
science. 

And your orators will ever pray, «ce. 

JNO. A. GREEN, 
N. O. GREEN, 
Solicitors for Compl’ts, 
Soledad St., San Antonio, Texas. 
BENJAMIN F. BUZARD, 
MOSES HILLARD, 
Complainants. 
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In Chancery. 
Between BENJAMIN F. Buzarp & Moses HILLarp, Complainants, 
and 
29 RoBertT A. Houston, Defendant. 


On this 23d day of November, 1881, at San Antonio, in the State 
of Texas, before me personally appeared Benjamin F. Buzard, one 
of the complainants in the above and foregoing bill, and being duly 
sworn made oath that he has read the above bill and knows the con- 
tents thereof, and that the same is true of his own knewledge ex- 
cept as to matters therein stated to be on hts information and belief, 


and as to those matters he believes them to be true. 
B. F. BUZARD. 


Sworn to and subscribed before me, this 23d day of November, 


1881. 
W. C. ROBARDS, 
Clerk U.S. Oircuit Court. 


Endorsed: No. 9. In chancery. Benj. F. Buzard, Moses Hillard, 
complainants, vs. Robert A. Houston, defendant. Original bill. Filed 
Nov. 23d, 1881. W.-C. Robards, clerk. 


30 To W. C. Robards, clerk circuit court U. S., at San Antonia. 


Dear Sir: You will please enter an appearance in your. order 
book for Robert A. Houston, defendant in cause No. 9 in chancery 
in said U.S. circuit court, wherein B. F. Buzard and M. Hilliard are 
seca and said Robert A. Houston is defendant, on rule day in 


anuary. 
JAMES F. MILLER, 
Solicitor for Deft, Gonzales, Texas. 


Endorsed: No. 9. Benj. F. Buzard & Moses Hillard vs. R. A. 
Houston. Entry of appearance. Filed Dec. 20, 1881. W. C. Ro- 
bards, cl’k. 


31 Buzarp & HILLIARD 
v8. In Chancery. No. 9. 
RoBeEktT A. Houston. 


The defendant, Robert A. Houston, by protestation, not acknow]l- 
edging or confessing all or any of the matters and things in said 
complainant’s bill to be true in such manner and form as the same 
are therein set forth and alleged,doth demur thereto, and for cause 
of demurrer showeth : 

First. That complainant’s bill shows that the pretended contract, 
which complainants seek to establish by a decree of this court, was 
never in fact consum-ated and executed by the complainants and 
the defendant, but was a mere memorandum of an agreement which 
was to be exe:uted at a future day, with other conditions and terms 
than those set out in it and subject to revocation by either party 
to it. 


({ 


( 


({ 


( 


z a 
ie 4 weet tattle pee pe bi smh ~ “ 
PEE SF es lage Tet ey eee ae faint Boks Se Sass Kn Oy ath, fe toe hat ; ” a4 ay | oa ig ; ‘ 5 ‘ 
, 5 oy ere * ee any eae ge ee te ee era eS NCE; Ee Ge PEt. wa oa Se ee ie OP ae ee <a la ate < ee — Le ea iia tals ¢ ~<a *. 
+ 7 = ROW eS ee Ee ee! RON ae Ae SP RAR RN RT Pie MA ERS, POS ET Ee NE pe Nore CM A ney 


BENJAMIN F. BUZARD ET AL. VS. ROBERT A. HOUSTON. 13 


Second. Complainants’ bill shows the fact that this agreement for 
a contract was never in fact finally executed by the complainants 
and the defendant, and was in fact cancelled and annulled by a 
subsequent arrangement between complainants and defendant. 

| Third Complainant’s bill shows that none of the contracts 

32 set out in said bill were to be performed earlier than the 

month of May, 1882, and that no cause of action could arise 

to complainants 7 any of said contracts before the time limited 
in such contracts for the performance thereof. 

Fourth. Complainants’ bill discloses the fact that their only cause 
of action, if any they have, is for the amount of money paid by 
them on said contract and damages for the breach of the contract 
(if any there was), in the nature of a penalty, and for which com- 
plainants have an adequate and complete remedy at law. 

Wherefore defendant demands the judgment of this honorable 
court, whether he shal] be compelled to make further or other answer 
to said bill or any of the matters and things therein contained. 

And he prays to be hence dismissed with his reasonable costs in 


this behalf expended. 
JAMES F. MIT:LER, 
Defendant's Solicitor. 


I hereby certify that in my opinion the foregoing demurrer is 


well founded in point of law. | 
JAMES F. MILLER, 
Defendant's Solicitor. 


33 STATE OF Texas, County of 


Before me, the undersigned authority, personally came Robert A. 
Houston, defendant, in a cause pending in the circuit court of the 
United States for the western district of Texas, at San Antonio, 
wherein Buzard & Hilliard are complainants, and said Houston is 
defendant, and says that the demurrer filed for him in said cause is 


not interposed for delay. R. A. HOUSTON 


Sworn to and subscribed before me. ; 
JNO. S. CONWAY, C. J. G. C. 


Endorsed: No. 9. In chancery. Buzard & Hilliard vs. Robert 
A. Houston. Def’t’s demurrer. Filed Feb’ry 6, 1882. W. C. 
Robards, cl’k. 


34 B. F. BuzaArp & Moses HILiiarb, Complainants, 
v8. | by 9 
Rospert A. Houston, Defendant. 

This cause now coming on to be heard upon the demurrer of the 
defendant to the complainants’ bill, and the same being considered, 
it is adjudged and decreed that the said demurrer be overruled. 

It is further ordered that the defendant file his answer herein on 
or before the rule day in May next. 


Endorsed: No. 9. Benj. F. Buzard & Moses Hilliard, vs. Rob’t A 
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Houston. Order overruling demurrer. Filed Oct. 15, 1883. W. : 
C. Robards, cl’k. 1 


35 BuzarRp & HILLIARD 
vs. In Chancery. No. 9. 


Rosert A. HovustTon. 


The answer of Robert A. Houston, defendant to the bill of com- 
plaint of Buzard and Hilliard, suit pending in the circuit court 
of the United States for the western district of Texas, at San An- 
tonio. 


The defendant, Robert A. Houston, now and at all times hereafter 
reserving to himself all manner of advantage or benefit from any | 
exception and demurrer to the many errors and insufficiencies in 
complainants’ bill contained, for answer thereto or unto such parts 
or so much thereof as this defendant is advised is material for him 
to make answer unto, he answers and says: 

That it is not true that he made the agreement or contract set out 
and copied in the bill of complainants as under date, on or about the 
14 day of October, 1881, and alleged in said bill to have been signed 
by complainant, B. F. Buzard, and defendant, and deposited with 
one D. W. Hinkle; that said bill of complaint does not set out said 

agreement truly and correctly, and is not in substance and 
36 legal effect a copy of any paper, executed and delivered by : 
defendant to complainants, or either of them. \ | 

And further answering on this behalf, defendant says that on the -7 
14th day of October, 1881, in the City of San Antonio, defendant 
and B. F. Buzard, with the purpose and intent of afterwards making 
a contract for the sale and delivery of fifteen hundred head of cows 
and bulls, executed an agreement or memorandum for a contract, 
to be afterwards executed by them in substance and legal effect as 
follows: 

San ANTONIO, October 14th, 1881. 


Received this day of B. F. Buzard five hundred dollars in part 


payment for fifteen hundred head of cattle, cows and bulls, to be : 
contracted for next Tuesday, on which Mr. Buzard agrees to ad- 
vance 50% of the price, which is to be be fifteen dollars and fifty 
cents per head. 

R. A. Houston agrees to make the contract at the time specified, i 
cattle to be delivered at Lampasas, Texas, between the Ist and the ah 
10th of May, 1882. If the cattle are not delivered, R. A. Houston J i 


agrees to forfeit to B. F. Buzard fifteen hundred dollars; if the con- 
tract is not filled, B. F. Buzard finds himself to take two 

o7 thousand cows at the same figures, and to forfeit fifteen hun- 
dred dollars if he fails to comply with the contract. 


Which instrument was signed by defendant and said B. F. Bu- 
zard, and D. W. Hinkle and J. H. Presnzll signed the same as wit- 
nesses, and was deposited with D. W. Hinkle for the use and benefit 
of said Buzard and defendant, which instrument was not intended, 
nor was it understood to be, a contract final, and setting out all that 
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was to be embraced in the contract which was afterwards to be ex- 
ecuted, but was intended as a memorandum or basis for a contract 
which was to be executed by defendant and said B. F. Buzard on 
the Tuesday next thereafter. And for further answer in this behalf 
defendant says that he was not informed and did not know that 
complainant, B. F. Buzard, was contracting with him for or on ac- 
count of Buzard and Hilliard, and was not informed and did not 
know of the purpose for which said Buzard desired to purchase said 
cattle ; that no mention was made to defendant of his having any 
partner in said transaction, and said Buzard signed said memoran- 

dum with his own name, and did not use therein any firm 
38 name. For further answer in this behalf the defendant says 

that said memorandum or agreement, signed, as aforesaid, on 
the 14th of October, 1881, does not set out that defendant is to con- 
tract to sell and deliver to said Buzard fifteen hundred cows and 
fifty bulls, as set out in complainants’ bill; that it does not specify 
that the cows are to be good smooth cows from three to eight years 
old, as set out in complainants’ bill; that said memorandum or 
agreement only sets out that defendant agrees to enter into a con- 
tract on the Tuesday next thereafter to deliver to said Buzard fifteen 
hundred head of cattle, cows and bulls, without specifying the num- 
ber of each kind, the age, character, condition, or other Teienitien 
of said animals, all of said matter being left for further negotiation 
and agreement when said parties came to make the contract con- 
templated by them on the Tuesday next after said 14 day of Octo- 
ber, 1881. 

And, further answering in this behalf, defendant says that on the 
Tuesday next after said 14th day of October, 1881, defendant was 
confined to his bed by severe illness, and was unable to go to the 
city of San Antonio to meet said B. F. Buzard and agree upon and 

execute the contract in accordance with the intent and mean- 
39 ing of said memorandum, but, desiring in all things to com- 

ay with his promises as far as he was able, defendant sent 
S. R. Walker to San Antonio to inform said Buzard of his condi- 
tion and to fix some other time for them to meet and make said 
contract; that, as the defendant is informed and _ believes, said 
Walker, acting for and on behalf of this defendant and said Buzard, 
did meet in the city of San Antonio, on the Tuesday next after said 
14 day of October, 1851, and then and there agree that the time for 
complainant Buzard and defendant to meet and agree upon the 
terms of their contract, and complete and execute the same, he fixed 
for a day between the 10th and 15th day- of November, 1881, to be 
thereafter arranged between said defendant and said Buzard, and 
that no subsequent day or time was ever fixed in any more definite 
manner between defendant and complainants for the completion 
and execution of said contract. 

And, for further answer in this behalf, the defendant says on the 
31st of October, 1881, he went to San Antonio to attend the fair then 
about to be held in that city, and in the afternoon of said day 

in passin se the street of said city he by accident met 
A) the said Buzard, when after other conversation the matter of 
their cattle transaction came up in their conversation, when 
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it was proposed, as they were both present in said city, they could 
settle said matter without waiting for the time fixed by and between 
said Walker and said Buzard for that purpose. 

During this interview defendant proposed to said Buzard a con- 
tract which he (defendant) held with L. A. Mosty, of Lampasas 
county, Texas. If said Buzard would pay defendant $15,000.00, 
which he had advanced to said Mosty, and give him a note for the 
profit defendant was making on the Mosty contract, payable when 
the cattle were delivered by Mosty, rating the cattle at the price of 
fifteen & 5°, dollars per head. Said Buzard, after carefully reading 
said contract, asked defendant to give him until next day to find 
out about it. On the next day, it being the first day of November, 
1881, the said Buzard, after again reading said contract, and consid- 
ering its terms, proposed to defendant to take said Mosty contract 
upon the terms proposed if defendant would guarantee said con- 

tract. This defendant declined to do, & defendant then pro- 

41 posed to said Buzard to abate twenty-five cents per head off 

the cattle if he, Buzard, would take the assignment of said 

- contract and release defendant from all liability thereon ; that is to 

say, that instead of rating said cattle at fifteen & 355 dollars per 

head, they were to be rated at the price of fifteen & 75; per head, 

which arrangement was accepted by said Buzard, and the transfer 

drawn up and signed, a copy of said transfer being set out in com- 
plainants’ bill. 

And for further answer on this behalf, the defendant says it is 
not true he at any time made any representation to said Buzard in 
reference to the transfer of said contract with said Mosty, or as to 
the ability of said Mosty to perform said contract, which he knew 
to be untrue, and that he did not make any statement to said Bu- 
zard in reference thereto which he (defendant) did not believe to be 
true. 

And for further answer in this behalf, defendant savs that it is not 
true that he, at any time during said negotiation for the transfer of 
said contract with L. A. Mosty to complainant, represented to said 

Buzard, or stated as a tact within the knowledge of defend- 
42 ant, that L. A. Mosty was as good or better than defendant ; 

that L. A. Mosty was solvent and able to perform his con- 
tract, or that said Mosty had twelve hundred head of cattle on his 
rail or ranch brand, or that R. E. McAnulty was a partner of said 
Mosty and bound upon his (Mosty’s) contracts. 

Defendant says that he did say to said Buzard at some time dur- 
ing said negotiation that he (defendant) believed said Mosty to be 
good and solvent, and able to perform his contracts. That it was 
generally understood that said Mosty had handled over thirty 
thousand head of cattle during the season of 1880, and that was 
more cattle than he (defendant) had ever been able to handle. That 
defendant also told said Buzard that, coming down from Kansas 
City to Texas, said Mosty had told defendant that R. E. McAnulty 
was a partner with him in his cattle contract. That during said 
conversation said Buzard said he did not want Eastern Texas cattle, 
when defendant said to him that Mosty had told him (defendant) 
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that he (Mosty) had about twelve hundred head in the rail brand, 
and defendant supposed from this statement of Mosty that he, 
43 Mosty, expected to put these cattle in upon defendant’s con- 
tract, and were Lampasas cattle; but defendant says that this 
last conversation had no reference to the solvency of said Mosty, 


but solely to the character of cattle which said Buzard would proba- 


bly receive under said contract, and defendant believes that this 
conversation occurred after the transfer of the contract had been 
made, although his recollection as to the time when it occurred is 
not distinct and certain. And for further answer defendant says 
that it was true that he believed said L. A. Mosty to be good & solv- 
ent and able to perform his contracts; that it was true that he, 
defendant, believed said L. A. Mosty to be as good and better than 
he (defendant) was. That it was currently reported and believed by 
defendant that said L. A. Mosty, curing the cattle season of 1880, 
had handled over thirty thousand head of cattle, and had made 
large profits thereon, and that it was true that defendant had never 
beep. able to handle such a large number of cattle. That it was 
generally understood in Gonzales county, where defendant resided, 

that said Mosty was a large dealer in cattle and.perfectly 
44 ~~ good for his contracts, and as an evidence of this defendant 

and others of his friends and acquaintances had advanced 
to said Mosty large sums of money upon contracts for the future 
delivery of cattle, requiring no security for the same. That defend- 
ant did believe, both at the time he made said contract with said 
Mosty and at the time he transferred the same to complainants, 
that said Mosty was good and able and willing to perform his con- 
tract with this defendant. That it was not known to defendant at 
the time he transferred said contract to complainants, nor was it 
known to any one of whom defendant might have acquired the in- 
formation, that said Mosty was not in a condition to perform his 
contract with defendant. And at the time of the transfer of said 
contract to complainants, said Mosty was generally regarded as sol- 


‘vent and able to perform his contracts, and the contrary could not 


have been known to defendant at the time he transferred said con- 
tract to complainants by the use of any means at his command. 
Defendant further says all the means and source of information 
open to him were also open to said complainants for information in 
regard to the solvency of said L. A. Mosty, and that the de- 


45 fendant had no knowledge or information in regard to the 
solvency of said Mosty that he did not communicate to com- 
plainants. 


Defendant further says that when he stated to complainants that 
L. A. Mosty had told him, defendant, that R. E. McAnulty was a 
partner with him, said Mosty, in his cattle contract, that it was true 
that said Mosty had so told defendant said fact, and that defendant 
believed the same to be true as stated by said Mosty. 

Defendant says furtiier that he is informed and _ believes that the 
statement so made by said Mosty was in fact true, and that said R. 
E. McAnulty was in truth and in fact a partner with said Mosty in 
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his (said Mosty’s) cattle contracts, and was bound as a partner upon 
said Mosty’s contract with the defendant. 

Defendant further says that he is informed and believes that the 
sald contract of partnership by and between said L. A. Mosty and 
said R. E. McAnulty was made and entered into on or about the 
10th day of August, 1881, and continued until about the 7th day of 
November, 1881, and that on or about the 7th day of November, 

1881, said parties attempted to settle said partnership by said 
46 Mosty conveying to said McAnulty all the assets of said part- 

nership, amounting to about four thousand head of cattle, 
which had been bought with money advanced to said Mosty upon 
cattle contracts, and by conveying to said McAnulty contracts for 
the purchase of cattle made by said Mosty upon which said Mosty 
had advanced all or part of the purchase money, which assets so 
turned over tosaid McAnulty defendant is informed and believes was 
reasonably worth from one hundred and twenty-five to one hundred 
and fifty thousand dollars. 

Further answering in this behalf this defendant says that [it] is 
not true that-he resided near the said L. A. Mosty, or had any knowl- 
edge of said Mosty- financial condition other than his general rep- 
utation at that time among stock men; that defendant resided 
about 125 miles from where said Mosty resided & has carried on 
business. 

Defendant says that his cattle business has been done in Gonzales 
and the coast counties of Texas. 

That complainants, before entering into said contract with de- 

fendant, took time to enquire into the solvency of said L. A. 
47 Mosty, and could have had more time if they had required 

it, as the time fixed in which they were to complete and exe- 
cute their agreement with defendant did not expire until the 15 day 
of November, 1881. 

And for further answer in this behalf defendant says that he be- 
lieves, and therefore charges, that it is not true that complainants 
accepted the assignment of said contract between defendant & L. 
A. Mosty upon the representations of defendant, but that they ac- 
cepted the assignment of said contract because it was a contract for 
a more valuable class of cattle than was specified in the agreement 
between complainants and defendant, and because complainants ex- 
pected to make as profit the interest on the fifteen thousand dollars 
paid by defendant to L. A. Mosty and said contract at the rate speci- 
fied in said contract, and the rebate of twenty-five cents per head on 
said fifteen hundred and fifty head of cattle, and because they were 
stock raisers and dealers in cattle and knew of said Mosty’s reputa- 
tion for solvency and performing his contracts, and that the com- 

plainants in accepting the transfer to them of defendant’s con- 
48 tract with said Mosty acted upon their own judgment as to 

the value of said contract and upon their own information of 
said Mosty’s solvency. 

And for further answer in this behalf, the defendant says that it 
is true that after the assignment of said Mosty’s contract had been 
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consum-ated, thesaid Buzard executed and delivered to him the fol- 
lowing paper, viz: 
San Antonio, TExAs, November 1st, 1881. 

“This is to witness that we having this day become the assignee 
of Mr. R. A. Houston, of all his rights under and by virtue of a con- 
tract for delivery of cattle between him and L. A. Mosty for the con- 
sideration of $15,000.00 paid down, and the further sum of eighteen 
hundred & seventy-five dollars and 35°, to be paid by us to R. A. 
Houston upon the final delivery to us of the cattle by said Mosty 


under said contract between R. A. Houston and Mosty.” 
(Signed) BUZZARD & HILLIARD. 


Which paper was then together with the original agreement be- 
tween defendant and said Buzard delivered to defendant, and will 
be produced on the trial of this cause. 

And for further answer in this behalf, this defendant says 

49 that all the matters and things in complainant’s bill contained, 
which are material for him to answer, and not herein suffi- 
ciently answered, avoided, or denied, are true as defendant believes. 

All of the matters and things in this answer set out defendant is 
ready to averand prove as this honorable court may direct, and he 

rays to be herein dismissed with his reasonable costs and charges 


in this behalf expended. 
R. A. HOUSTON. 


JAMES T. MILLER, 
Solicitor for Defendant, Gonzales, Texas. 


50 In Chancery. 


Between Bensamin F. Buzarp and Moses HIbiiarp, 
Complainants, ‘ 
and No. 9. 
Rosert A. Houston, Defendant. 


On this, the tenth day of April, 1882, before me, W. V. Collins, a 
notary public, of Gonzales county, in the State of Texas, at my office 
in the town of Gonzales, in the county and State aforesaid, person- 
ally came Robert A. Houston, defendant in the sievemsiiiie! cause, 
and who, being by me duly & legally sworn, made oath that the} 
has read the foregoing answer and knows the contents thereof, an 
that the same is true of his own knowledge, except such matters as 
are therein stated to be upon his information and belief, and as to 


those matters that he believes them to be true. 
R. A. HOUSTON. 


Subscribed and sworn to before me, at my office in Gonzales 
county and State of Texas, on the 10th day of April, A. D. 1882, to 
which I certify under my hand and seal of office, this day and date 


above written. 


[SEAL. ] | W. V. COLLINS, 
Notary Public, G. C. 
51 Endorsed: No. 9. Inchancery. Benjamin F. Buzard and 


another complainant vs. Robert A. Houston, defendant. 
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Original answer of defendant. Filed April 18, 1882. W. C. Ro- 
bards, cl’k. 


52 The Circuit Court of the United States for the Western Dis- 
trict of Texas, at San Antonio. In Chancery. 


May Rules, 1882. 


BENJAMIN F. Buzarp AND Moses HILLARD, Comp'’ts, 
vs. o. 9 
Rosert A. Hovston. 


Exceptions to Answer for Insufficiency. 


Come now the complainants and take exceptions to the answer of 
the defendant to the bill of complaint in this cause filed herein on 
the 13th day of April, A. D. 1882, for insufficiency, for the following 
reasons: 

First Exception. For that the defendant hath not in and by said 
answer, according to the best of his knowledge, remembrance, in- 
formation, and belief, answered and set forth whether as charged in 
complainants’ bill a contract was made between Benjamin F. Buzard, 
one of the complainants herein, on behalf of himself and Moses 
Hillard, the other complainant herein, with defendant, Robert A. 

Houston, and whether the same is now in the possession of said 
53 defendant, which said bill calls upon him, defendant Houston, 

to answer whether or not the bill charges the said contract 
in terms, and also requires him to bring said contract into court 
and produce the same; which allegation and charges in the bill he 
does not answer directly, but attempts to evade the answer thereto 
by stating “that on the 14th day of October, A. D. 1881, in the 
city of San Antonio, defendant and B. F. Buzard, with the purpose 
and intent of afterwards making a contract for the sale and delivery 
of fifteen hundred head of cows and bulls, executed an agreement 
or memorandum for a contract, to be afterwards executed by them, 
in substance and legal effect as follows: 


SAN ANTONIO, October 14th, 1881. 

Received this day of B. F. Buzard five hundred dollars, in part 
payment of fifteen hundred head of cattle, cows and bulls, to be 
contracted for next Tuesday, on which Mr. Buzard agrees to advance 
fifty per cent. of the price, which is to be fifteen dollars and fifty 
cents per head. R. A. Houston agrees to make the contract at the 
time specified, cattle to be delivered at Lampasas, Texas, 

54 between Ist and 10th of May, 1882. If the cattle are not 
delivered, R. A. Houston agrees to forfeit to B. F. Buzard 
fifteen hundred dollars; if the contract is not filled, B. F. Buzard 
binds himself to take two thousand cows at the same figures, and to 
forfeit fifteen hundred dollars if he fails to comply with the contract. 
Which instrument was signed by the defendant and B. F. Buzard, 
and E. W. Hinkle and J. A. Presnall signed the same as witnesses.” 
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Bill, p. 1 & 2: 

Second Exception. For that the defendant hath not, in and by his 
said answer, in manner aforesaid answered and set forth whether as 
charged in the bill that afterwards, on the 31st of October, 1881, 
when nf ee were renewed for the purpose of closing and com- 
pleting the contract between the said parties, as mentioned in com- 

lainants’ bill, the defendant proposed to the said Buzard that in 
lieu of said contract with him for the cows and bulls mentioned in 
the contract in the hands of J. W. Hinkle, the said Buzard should 
take from him, the said defendant, an assignment of a contract 
which the defendant had made with one L. A. Mosty, of Lam- 

50 passas county, in the State of Texas, on the 13th day of Au- 
gust, 1881, for the delivery of cattle in Lampassas county 
aforesaid ; but the defendant, neither denying nor admitting the 
truth of said allegation, attempts to evade the same in his answer. 


Bill, p. 5: 

Third Exception. For that the said defendant hath not, in and 
by his said answer, in manner aforesaid answered and set forth 
whether, as charged in the bill as an inducement to your orator, the 
said Buzard, to make the exchange of contracts, the said defendant 
Houston then and there represented to the said Buzard that the 
said Mosty was good and solvent and able to perform his said 
contract ; that he was better than defendant; and that the said 
Mosty at that time had twelve hundred head of the cattle in the rail 
or ranch brand of the said Mosty; that there was no doubt of the 
performance of said contract, as R. E. McAnulty was a partner 
with the said Mosty in the performance of the same; but the de- 
fendant, neither admitting nor denying said allegation, attempts to 
evade the same in his said answer. 


56 Bill, p. 6: 

Fourth Exception. Fer that the said defendant hath not in 
and by his said answer in manner aforesaid answered and set forth 
whether, as charged in the bill, the defendant Houston refused to 
guarantee the fulfillment of the contract of said Mosty, alleging as 
the reason that at that time he would be employed in other trans- 
actions and could not well attend to the ne 2 of said contract 
by the said Mosty, and that it would be a useless thing for him to 
attend to the delivery of the cattle by Mosty, and then hand them 
over immediately at the same place to your orators, but, as a further 
inducement to your orator, said Buzard, that he should take the of- 
fered assignment of said contract with said Mosty, he, the said 
defendant Houston, proposed that he would deduct twenty-five cents 

r head on the number of said cattle from the price of fifteen dol- . 
ars, and one-half agreed by the said Buzard for your orators to be 
paid in the contract between the said Houston and- Buzard, and 
would take the obligation of your orators to pay to him at the time 

of the performance of the said contract by the said Mosty the 
57 sum of eighteen hundred thirty-seven ;5° dollars, and the 
said defendant then and there reiterated his representations 
that the said Mosty was good and solvent, and able to perform the 
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said contract ; that he was as good or better than the said defendant ; 
that said Mosty had twelve hundred head of these cattle in his rail 
or ranch brand; that there was no doubt of the fulfillment of the 
contract; that R. E. McAnulty was a partner with the said Mosty in 
the fulfillment of this contract ; but the defendant, neither admitting 
nor denying said allegation, attempts to evasively answer the same 


as follows: 


Answer, p. 5 & 6: 

“ Defendant says it is not true he at any time made any repre- 
sentations to said Buzard in reference to the transfer of said contract 
of said Mosty, or as to the ability of said Mosty to perform said con- 
tract, which he knew to be untrue, and that # did not make any 
statement to said Buzard in reference thereto which defendant did 
not believe to be true. 

Defendant says that it is not true that he at any time during said 
negotiation for the transfer of said contract with L. A. Mosty to 

complainants represented to said Buzard, or stated as a fact 
58 within the knowledge of defendant, that L. A. Mosty was as 

good or better than defendant; that L. A. Mosty was solvent 
and able to perform his contracts, or that said Mosty had twelve 
hundred cattle in his real or ranch brand, or that R. E. McAnulty 
was a partner of said Mosty, and bound upon his contracts, etc.,” 
and the remainder of said allegation he has not answered at all. 


Bill, p. 9: 

Fifth Exception. For that the said defendant hath not, in and by 
his said answer, in manner aforesaid answered and set forth whether 
or not it is true, as charged in the bill, that the representations of 
the defendant that said Mosty was good and solvent and able to 
perform said contract for the delivery of said cows and bulls; that 
the said Mosty was as good or better than the defendant, and that 
the said Mosty had twelve hundred head of these cattle in his rail 
or ranch brand; that there was no doubt of the fulfillment of the 
contract. And the representation of the defendant aforesaid that 
R. E. McAnulty was a partner of the said Mosty in the transaction 
of the fulfillment of the said contract with the defendant were, at 

the time they were made, absolutely untrue; that at the time 
59 aforesaid the said Mosty was wholly insolvent; that he was 

not as good or better than the defendant; that he had no 
cattle whatever in his rail or ranch brand, or any cattle whatever, 
and that he was totally unable for want of solvency and want of 
credit to perform said contract; but the defendant attempts, without 
denying or admitting the above allegation of the bill, to evade the 
same by stating that some time during the said negotiation he did 
say to said Buzard that he believed said Mosty to be good and solv- 
ent and able to perform his contracts; that it was generally un- 
derstood that L. A. Mosty had handled over thirty thousand cattle 
in 1880, and that was more cattle than ever he had been able to 
handle; that Mosty told him he had about twelve hundred head in 
the rail brand, and defendant supposed from the statement of Mosty 
that he, Mosty, intended to put these cattle in on this contract; and 
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defendant further states that it was true that defendant believed that 

Mosty was good and solvent and able to perform his contracts, and 
that he, Mosty, was as good or better than he, defendant, was ; 

60 that it was not known to him that Mosty was. not in condi- 
tion to perform his contracts. 


Bill, p. 9 & 10: 


Sixth Exception. For that the said defendant hath not in and by 
his said answer, in manner aforesaid, — and set forth whether or not 
it is true, as charged in the bill, that the representation that R. E. 
McAnulty was a partner of said Mosty in the fulfillment of the said 
contract between the defendant and said Mosty, was also absolutely 
untrue, and that the said McAnulty was noi at the said assignment 
of said contract, & never had been a partner of said Mosty in the 
transaction with said defendant for the delivery of the cattle men- 
tioned in said contract, and that he had no concern whatever with 
the same, and was not bounden in any way for the fulfillment of 
said contract as partner or otherwise; but the defendant, without 
denying or admitting said allegation, attempts to evade it by saying 

in his said answer that he, defendant, told Buzard 
Answer, p. 6. that coming down from Kansas City said L. A. 

Mosty had told defendant that R. E. McAnulty 

was a partner with him in his cattle contract. 

61 That when he stated to the complainants that R. E. McAn- 
2 ulty was a partner with him, said Mosty, in said Mosty’s cat- 
tle contract, it was true that Mosty had so told him, and defendant 
believed it to be true as stated by Mosty, and defendant 1s informed, 
and believed, that the statements so made by Mosty was in fact true ; 
that McAnulty was a partner with said Mosty in his (Mosty’s) cattle 
contracts, and was bound as a partner upon said Mosty’s contract 
with defendant. | 

Seventh Exception. For that the said defendant hath not in and 
by his said answer in manner aforesaid answered and set forth 
whether, as the bill alleges, it is a fact that the said Mosty at the 
time of the transfer of the contract between said Mosty and defend- 
ant to complainants by the defendant was absolutely insolvent and 
had no property subject to [be] taken by his creditors. That on the 
7th day of Oct., 1881, the said Mosty had sold and transferred all 
cattle and other interest in Texas and elsewhere,of which any 
knowledge can be had, to R. E. McAnulty in payment or part pay- 

~ ment of a debt he owed said McAnulty of eighty thousand 

62 dollars or some other large sum, which sale and assignment 
was placed on record in Lampasas est + Texas, within a 

few days thereafter, and the said McAnulty, long before the transfer 
of the contract to complainants by defendant, had taken possession 
of the property so sold and transferred by Mosty to him, but that 
defendant, without denying or admitting the foregoing allegation, 
attempts in his said answer to evade the same by 


Answer,8 & 9. —_aver-ing that he 1s informed and believes that said 


contract of partnership by and between L. A. 
Mosty and R. E. McAnulty was made and entered into about the 
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10th day of August, 1881, and continued until about the 7th day of 
November, 1881 ; that on or about the last-named date said partners 
attempted to settle said partnership by said Mosty conveying to said 
McAnulty all the assetés of said partnership, amounting to about 
four thousand head of cattle, by conveying to said McAnulty con- 
tracts for the purchase of cattle made by the said Mosty, upon which 

said Mosty had advanced all or part of the purchase money. 
63 In all or some of which particulars the said complainants 

are advised that the said answer of the said defendant is 
evasive and insufficient and ought to be amended; and humbly 
pray that the defendant may be compelled to amend the same and 
to put in a full, complete, responsive and sufficient answer to the 


bill of the complainants. 
JNO. A. & N. O. GREEN, 
Solicitors for Complainants, &c. 
H. E. BARNARD, 
Of Counsel 


Endorsed: No. 9. Equity. In the U.S. circuit ct., western dis- 
trict of Texas. Benjamin F. Buzard e al. vs. R. A. Houston. Ex- 
ceptions to answer. Filed May Ist, 1882. W.C. Robards, clerk, 
per E. S. Nicols, deputy. 


64 At Rules, Monday, June 5, 1882. 


Bens. F. Buzarp & Mosges HILLarp, Complainants, 
v8. 
Rosert A. Houston. 


In tnis case now comes the complainants, and set down for hear- 
ing the exceptions of the complainants to the answer of the defend- 
ants filed herein before the judge of the circuit court of the United 
States for the western dist. of Texas, to be heard at Austin, Texas, 


on Monday, July 3d, 1882. 
JNO. A. & N. O. GREEN, 
Solicitors for Complainants. 


United States Circuit Court for Western Dist. of Texas. At Rules, 
Austin, July 3, 1882. 


B. F. Buzarp & Moses HIL.Larp vs. R. A. Houston. 


Upon the hearing and consideration of the within exceptions, it 
is ordered that each of said exceptions be allowed by the court, and 
that the defendant, R. A. Houston, make his further answer as pro- 
vided by the rules of this court in equity. 

E. B. TURNER, Judge. 


65 In Chancery. 


v8. 


Buzarp & HILLARD 
No. 9. 
Rosert N: Hovsron. 


The further answer of Robert A. Houston, defendant, to the bill 
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of complaint of Buzard & Hillard, suit pending in the circuit court 
of the United States for the western district of Texas, at San An- 
tonio. 

The defendant, Robert A. Houston, saving and reserving to him- 
self, as in and by his former answer to the said complainants’ bill 
was saved and reserved, for further answer thus he answers and 
says: 

This defendant denies that he made or executed the agreement or 
memorandum set out in the bill of complainants’, as under date on 
or about the 14th day of October, 1881, and alleged in said bill to 
have been signed by said complainant B. F. Buzard, and defend- 
ant, and deposited with one D. W. Hinkle. He further denies that 
said bill of complaint sets out said memorandum correctly, and he 

denies that the same is in substance and legal effect a copy of 
66 any paper whatever executed and delivered by defendant to 
complainants or either of them. 

And further answering in this behalf, defendant says in this im- 
mediate connection and by way of necessary explanation and de- 
fence, that on the 14th day of October, 1881, in the city of San An- 
tonio, defendant and B. F. Buzard, with the purpose of entering into 
a future contract for the sale and delivery of fifteen hundred head 
of cows and bulls, drew up some sort of a memorandum to serve as 
a partial basis for said contract, to be in the future entered into by 
them, said memorandum being in words and figures, as follows : 


San ANTONIO, October 14th, 1881. 


Received this day of B. F. Buzard five hundred dollars in part 
payment for fifteen hundred head of cattle, cows and bulls, to be 
contracted for next Tuesday. 

On which Mr. Buzard agrees to advance 50 % of the price, which 
is to be fifteen dollars and fifty cents. R. A. Houston agrees to 
make the contract at the time specified; cattle to be delivered at 
Lampasas, Texas, between the Ist and 10th cf May, 1882. 

If the cattle are not delivered, R. A. Houston agrees to forfeit to 

B. F. Buzard fifteen hundred dollars if the contract is not filled. 
67 B. F. Buzard binds himself to take two thousand cows at the 

same figures, and and to forfeit fifteen hundred dollars if he 
fails to comply with the contract. 

Which instrument was signed by defendant and said B. F. Bu- 
zard, as principals, and D. W. Hinkle and J. H. Presnall signed the 
same as witnesses, and the same was placed in the hands of D. W. 
Hinkle for the benefit of both parties to the same. 

Which instrument was not intended, nor was it so} understood by 
either party, to be a final contract containing all that was to be em- 
braced in the said contemplated contract which was afterwards to 
be executed, but was in fact intended by both parties to be a mere © 
memorandum or informal outline of a contract which was to be en- 
tered into by this defendant and said B. F. Buzard on the Tuesday 
next thereafter. 

The original memorandum is herewith filed as Exhibit A, for the 
information of said complainants, and asked to be taken and con- 
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sidered as part of this answer, and to be referred to herein as often 
as may benecessary. (For this exhibit see page 283.) 

For further answer in this behalf this defendant denies 

68 that he was then informed by said Buzard and then knew 

that complainant, B. F. Buzard, was contracting with him on 

account of Buzard and Hillard ; and denies that he was informed 

or that he then knew of the special purpose as alleged in said bill 
for which said Buzard desired to purchase said cattle. 

He denies that any mention whatever was made at the time to 
defendant by said complainant Buzard, or any one else, of his having 
any partner in said transaction, and said Buzard signed said in- 
formal memorandum with his own name, and did not use therein 
any firm name. ig 

or further answer in this behalf, this defendant denies that said 
informal memorandum, signed as aforesaid on the 14th day of Oc- 
tober, and above set forth, ever purported to set out that defendant 
was to contract, sell, and deliver to said Buzard fifteen hundred cows 
and fifty bulls, as charged in said complainants’ bill. He denies 
that it specifies that the cows are to be good smooth cows, from three 
to eight years old, as set out in complainants’ bill; but said memo- 
randum merely recites that defendant agrees tu enter into 
69 a contract on the Tuesday next thereafter to deliver to said 
Buzard fifteen hundred head of cattle, cows and bulls, with- 
out specifying the number of each kind, the age, condition, and char- 
acter, or any other description of said animals, all of said matters 
being left for further negotiation and determination when said parties 
came to settle the terms of the said contract contemplated by the 
said memorandum. 

And further answering in this behalf, defendant says, by way of 
necessary explanation of the foregoing, that on the said Tuesday 
after said 14th day of October, 1881, defendant was so ill as to be 
wholly unable to meet in person at the point designated the said B. 
F. Buzard for the purpose of agreeing upon the terms of the said 
contract to be executed in accordance with the said informal memo- 
randum, but desiring in all things to comply with his undertaking 
as far as he was able, defendant sent an agent of his, named S. R. 
Walker, to the point designated to meet and inform said Buzard of 
his illness, and to name some other time of meeting when they 

should agree upon the terms of said contract; that this de- 
70 fendant is informed and believes, and so states the fact to be, 

that said Walker, as agent aforesaid, and the said Buzard did 
meet at the place named on the Tuesday next following said 14th 
day of October, 1881, and then concluded that the time for com- 
plainant Buzard and defendant to meet and consider concerning the 
nature, terms, and character of the contemplated contract, and, if 
possible, agree upon the same, should be fixed for a day between the 
10th and 15th of November, 1881, which day was to be thereafter 
determined upon by defendant and said Buzard, and that no subse- 
quent day or time was ever fixed in any more definite manner be- 
tween defendant and complainant Buzard for considering and, if 
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possible, agreeing upon the terms and conditions of the said contem- 
plated contract. 

And for further answer in this behalf and by way of explanation, 
as necessary and expedient to this defence to be here inserted, this 
defendant says, in this immediate connection, that on the 31st day 
of October, 1881, he was in San Antonio for other purposes when he 
accidentally met said Buzard, and after some conversation on other 

subjects the matter of the said memorandum in some wa 
71 came up between them, when it was proposed to this defend- 

ant by the said Buzard that as both of them were now to- 
gether they could settle their said matter without waiting for the 
time named by said Walker and said Buzard. 

During this same meeting and conversation this defendant pro- 
posed, in immediate connection with the conversation concerning 
said memorandum, to said Buzara that he purchase from defendant 
a contract which he, the defendant, already had with one L. A. 
Mosty, of Lampasas county, Texas, who had been and then was ex- 
tensively engaged in dealing in cattle. This defendant proposing 
to the said Buzard that he pay defendant $15,000.00, which aa de- 
fendant, had already advanced to said Mosfy on said contract, and 
give him a note for the profits defendant was making on the said 
Mosty contract, payable when the cattle were delivered by Mosty to 
said Buzard, rating the cattle at the price of fifteen and ;,9 dollars 
per head; and the said Buzard, after looking at and carefully read- 
ing said Mosty contract, asked defendant to give him until next day 
to look further into the matter and to make enquiries concerning 

it. : 
72 On the next day, it being the first day of November, 1881, 
the said Buzard, after again carefully reading over said Mosty 
contract and making himself familiar with its items, and _ fully 
understanding and considering the same, the said Buzard himself 
proposed to defendant to take an assignment of said Mosty contract 
upon the terms offered, if the defendant would guarantee the _ 
formance of said contract by the said Mosty; which this defendant 
refused to do. And defendant then proposed to said Buzard to 
abate twenty-five cents per head off the cattle if the said Buzard 
would, for that consideration, take the assignment of said contract 
and release defendant from all liability thereon—that is to say, that 
instead of rating said cattle at fifteen and 75,% dollars per head, 
they were to be rated at the price of fifteen and 7,'; dollars per 
head, which arrangement, after being duly considered and well un- 
derstood by the said Buzard, was accepted by said Buzard, and 
the transfer and assignment of said Mosty contract drawn up and 
signed, a copy of said transfer and assignment. being correctly set 
out in complainants’ bill; the said Buzard having, as the de- 
73 fendant believed then and believes now, made in the mean- 
while due inquiry about the matter. 

The defendant, for further answer to the said complainants’ bill 
of complaint, says he denies that the said contract entered into by 
and between the said complainants and this defendant, of date of 
first of November, 1881, set out in the complainants’ bill of complaint, 
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was in lieu or in the place or in the stead of said informal memo- 
randum of 14th October, 1881, above set forth in this answer; but 
on the contrary, this defendant says that during the said accidental 
meeting of this defendant and the said Buzard in San Antonio, on 
31st October, 1881, above herein set forth, and after they had dis- 
coursed a short while on other matters, and after the said complain- 
ant, the said Buzard, had himself in the first instance broached the 
subject of their informal memorandum of the 14th day of October, 
1881, this defendant, on the said 31st day of October, 1881, said to 
the said Buzard, while conversing with him in connection with the 
said informal and incomplete memorandum of 14th October, 
74 1881, “I have a new and different proposition to make to 
you,” this defendant meaning thereby and the said com- 
plainant, Buzard, understanding this defendant to mean that he had 
a new trade or new contract to make with the said Buzard inde- 
ndent of and without reference to the said contract contemplated 
y the said informal memorandum of October 14th, 1881, but on 
the basis of the said Mosty contract, above referred to and set forth 
correctly in the complainants’ bill; that the said Buzard heard from 
this defendant a full statement of his new proposition for a new 
contract and carefully read and considered the said contract of the 
said Mosty with this defendant, and after reflection asked for further 
time, that he might consider the same and satisfy himself that the 
said Mosty contract was such as he was willing to be the assignee of, 
and after due and careful deliberation and in the exercise of his 
own judgment concluded to accept the same on the terms and con- 
ditions above set forth, and it was so agreed; and it was further 
agreed that the said informal memorandum of 14th October, 1881, 
should be surrendered to this defendant by the-said Buzard 
(65) for cancellation, and that the five hundred dollars paid on 
the same should be placed as a credit on the new and differ- 

ent contract entered into. 

The defendant, further answering the said bill of complaint, de- 
nies that he ever before or after the said assignment of the said 
Mosty contract to the said complainant, as above set forth, made 
any false or fraudulent representations of any character whatsoever 
to the said Buzard or to any one else as to the solvency or pecuniary 
condition of the said Mosty, or as to his (Mosty’s) relations as a part- 
ner tothe said McAnulty. 

The defendant, further answering, denies that any statements 
whatsoever made by this defendant or any one else to the said Bu- 
zard, either as to the solvency of the said Mosty or of his partnership 
with the said McAnulty, formed any inducement whatever to the 
said Buzard to make the said contract with this defendant as to the 
said Mostv cattle. 

But that the said Buzard declined to rely on any statements made 
by this defendant, took time to consider the matters and inquire 

into the same, and finally acted upon his own judgement, 
76 without relying upon the statements of this defendant or of 
any one else. 

This defendant admits that during the progress of the negotia- 
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tions on the 3lst of October and 1st of November, 188], that this 
defendant more than once in the course of conversation between 
himself and said Buzard, and in response to the inquiries of the said 
complainant Buzard, replied to him, stating in substance the sol- 
vency of the said Mosty, and also stating his alleged partnership 
with the said McAnulty to the said complainant Buzard, but the 
defendant expressly denies that he made the statements as set forth 
in the complainants’ bill on the subject of the solvency of the said 
Mosty and his ability to carry out his said contract and his partner- 
ship with the said McAnulty to the said complainant Buzard, or 
any one else, as facts within the personal knowledge of this defend- 
ant; nor were they so understood by the said Buzard, nor were 
they intended by this defendant to be so understood. 

Defendant further answering.in this behalf, says that while he 
expressly denies the averment made in the bill as to his stating as 

facts anything as of his own knowledge as to the solvency of 
763 — the said Mosty, he says the true facts as to what passed be- 

tween the said complainant and this defendant when the said 
contract was made, on 31st October and 1st November, 1881, are as 
follows, and are here repeated, being advised by counsel that their 
repeti-on in this connection is necessary and expedient to this de- 
fence. 

This defendant denies that he at any time during said negotiation 
for the transfer of said contract with L. A. Mosty to complainants 
represented to said Buzard, or stated as a fact within the knowledge 
of defendant, that L. A. Mosty was as good or better than defendant, 
that L. A. Mosty was solvent and able to perform his contract, or 
that said Mosty had twelve hundred hoa of cattle in his rail or 
ranche brand, or that R. E. McAnulty was a partner of said Mosty 
and bound upon his, Mosty’s, contract, but defendant admits that in 
this connection he did say to said Buzard, at some time during the 

rogress of said negotiation, that he (the defendant) believed said 
Mosty to be good and solvent and able to perform his contracts. 
That it was generally understood that said Mosty had handled 
over thirty thousand head of cattle during the season of 1880, 
17 and that that was more cattle than he (defendant) had ever 
been able to handle. 

That defendant also told said Buzard that said Mosty had told 
defendant that R. E. McAnulty was a partner with him in his cattle 
contracts. That during said conversation said Buzard said he did 
not want eastern Texas cattle, when the defendant said to him that 
Mosty had told him (defendant) that he (Mosty) had about twelve 
hundred head of cattle in his rail or ranch brand, and defendant 
supposed from this statement of Mosty that he, Mosty, expected to 

ut these cattle in upon the defendant’s contract, and that they were 

mpasas cattle; but defendant says that this last conversation as to 
said cattle and their number had no reference to the solvency of 
said Mosty, but related solely to the character of cattle which said 
Buzard would probably receive upon said Mosty contract,and defend- 
ant believes and so states the fact to be that this conversation occurred 
after the assignment of the said Mosty contract had been made, 
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although he admits his recollection as to the time when it occurred 
is not perfectly accurate. 
78 And for further answer defendant says that it was true that 
he at that time believed said L. A. Mosty to be good and 
solvent and able to perform his contracts; that it was true that he 
(defendant) believed said L. A. Mosty to be as good or better than 
he (the defendant) was. That it was publicly stated by many per- 
sons and believed by this defendant and many others that the said 
L. A. Mosty had handled over thirty thousand head of cattle and 
had made large profits thereon, and that it was true that defendant 
had never been able to handle such a large number of cattle. That 
it was generally known by many persons in Gonzales county, where 
defendant resides, that said Mosty was a large dealer in cattle and 
perfectly good for his contracts; and as evidence of this, defendant, 
and others of his friends and acquaintances in Gonzales county, had 
advanced to said Mostylarge sums of money, amounting to thousands 
of dollars, upon contracts for the future delivery of cattle, requiring 
no security from the said Mosty for the same. 
That defendant did believe, both at the time he made said con- 
tract with said Mosty and at the time he assigned the same to 
79 complainant Buzard, that said Mosty was good and able and 
willing to perform his contract with this defendant. 

Defendant denies that it was known to defendant at the time he 
assigned said contract to complainant, nor was it known to any one 
from whom defendant might have acquired the information, that 
Mosty was in fact at that time not in a condition to perform said 
(his) contract with defendant, but in fact at the time of the assign- 
ment of said contract to complainants that the said Mosty was gen- 
erally regarded and believed to be solvent and able to perform his 
contracts, and the contrary was not known and could not have been 
known at the time to defendant when he assigned said contract to 
—e by the use of any means of information at his com- 
mand. 

Defendant further says all the means and sources of information 
open to him as to said Mosty were also equally open to complain- 
ants for information in regard to the solvency of said L. A. Mosty ; 
and that the defendant had no knowledge or information in regard 
to the solvency of said Mosty that he did not, in good faith, hon- 

estly and fully and truly then communicate tocomplainants. 

SO Defendant further says that when he stated to complain- 

ants that L. A. Mosty had told him (defendant) that R. E. 

McAnulty was a partner with him, said Mosty, in his cattle con- 

tracts, that it was true that said Mosty had told him, defendant, 

= that defendant believed the same to be true, as stated by said 
osty. 

Defendant says further that he is informed and believes that the 
statement made by said Mosty was, in fact, not false at the time it 
was made, and that said R. E. McAnulty was, in fact, at that time, 
to some extent, a partner with said Mosty in his, said Mosty’s, cattle 
contracts; as to what were the exact conditions and limitations of 
said partnership this defendant was not advised, but he is informed 
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and believes, and so states the fact to be, that in August, 1881, some 
sort of partnership existed between the said Mosty and the said 
McAnulty. : 

Defendant further says that he is informed and believes that the 
said contract of partnership by and between said L. A. Mosty and 
R. E. McAnulty was made and entered into on or about the 10th 

day of August, 1881, and continued until about the 7th day 
81 of October or 7th of November, 1881, and that on or about 
the 7th day of October or 7th of November, 1881, said 
varties dis-olved and attempted to settle said partnership by said 
osty assigning to said McAnulty all the assets of said partnership, 
amounting to about four thousand head of cattle, which had been 
bought by money advanced to said Mosty upon cattle contracts, and 
by assigning to said McAnulty contracts for the purchase of cattle 
made by: the said Mosty, upon which said Mosty had advanced all 
or a part of the purchase money, which assets so turned over to said 
McAnulty defendant is informed and believes was reasonably worth 
from one hundred and twenty-five to one hundred and _ fifty thou- 
sand dollars. 

Further answering in this behalf this defendant denies that he 
has resided near the said L. A. Mosty, and denies that he had any 
knowledge whatever of said Mosty’s financial condition other than 
his general reputation at that time for solvency among stock men. 

That defendant resided about 125 miles from where said Mosty 
resided and has carried on a business. 

Defendant says that his own cattle business has been, to a 
82 _- great extent, in Gonzales and the coast counties of Texas; 
that complainant, before entering into said contract with de- 
fendant, took such time as was desired by him to be taken to in- 
quire into the solvency of said Mosty, and could have taken as much 
time as he desired to take, but the complainant having made all the 
inquiry he wished to make, and having obtained such information 
concerning Mosty and his said solvency as was regarded by him as 
sufficient, and having taken all the time he desired, and relying 
upon his judgement, and having been a fully in possession by this 
defendant of all the facts in his knowledge, acted in this matter for 
himself and on his own judgement. 

And this defendant, for further answer, says he expressly denies 
that he ever, at any time, as an inducement to the said complain- 
ant Buzard, to enter into the contract of November Ist, 1881, or for 
any purpose, represented to the a Buzard that the said 
Mosty was good and solvent, and able to perform his said contract ; 
that he was better than the defendant, and that the said Mosty, at 
the time, had twelve hundred — of cattle in the ranch or rail brand 

of said Mosty; that there was no doubt of the performance 
83 of said contract, as R. E. McAnulty was a partner with the 

said Mosty in the performance of the same. And this defend- 
ant avers that a true, full, and complete statement of what in fact 
passed at the time of said negotiation of October 31st, 1881, and No- 
vember ist, 1881, between the defendant and the said Buzard, has 
been heretofore fully set forth in this present answer, and is referred 


to in this connection. 
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Defendant, further answering, expressly denies that at the time 
that he refused to guarantee the fulfilment of the Mosty contract, 
and when the said complainant agreed to release him from the said 
guaranty in consideration of this defendant deducting twenty-five 
cents per head on the number of said cattle, that he, this defendant, 
then and there reiterated, or in any other manner made any repre- 
sentation of his, or any one else, to said Buzard, that the said Mosty 
was good and solvent and able to perform the said contract—that he 
was as good and better than this said defendant; that said Mosty 
had twelve hundred head of cattle in his rail or ranch brand; that 
there was no doubt of the fulfilment of the contract; that R. E. 
McAnulty was was a partner with the said Mosty in the fulfilment 
of this contract. 
84 But, on the contrary, this defendant denies the same and 
says that the averments in the bill to that effect are not true 
as alleged, but, on the contrary, this defendant avers that through- 
out the whole of said transaction with the said Buzard he acted in 
the utmost good faith, and on 31st October, 1881, and November Ist, 
1881, he fully believed that the said Mosty was good and solvent, 
and had no notice or knowledge to the contrary, and in so stating 
his belief to Buzard was sincere and had no design or purpose to in- 
jure or deceive the said complainant or any one else, and that he 
never knew or heard of or had any reason to suspect the then in- 
solvency of the said Mosty until some time after the said contract 
with the said complainant was made; and this defendant in this 
connection further says that at the time of the assignment of said 
contract on the 31st October, 1881, and 1st November, 1881, he firmly 
and honestly believed that the said Mosty was good and solvent and 
abundantly able and willing promptly and in the utmost good faith 
to carry vut completely, both in letter and spirit, the terms of said 
contract ; and in all his statements on this subject to the said com- 
— Buzard he acted in the utmost good faith and had 
1e known at the time or had reason tosuspect that the said Mosty 
was insolvent or unable to carry out fully his said contract, he 
would not have have assigned the same, but would have promptly 
taken such steps as he would have deemed best to secure his rights 
under said contract in whole or in part. 

And now comes the said defendant and, for further answer, he 
denies the statements as set forth in the complainants’ bill of com- 
plaint that the representation of the defendant that said Mosty was 
good and solvent and able to perform said contract for the delivery 
of said cows and bulls; that the said Mosty was as good or better than 
the defendant; that the said Mosty had twelve hundred head of cat- 
tle in his rail or ranch brand; that there was no doubt of the fulfil- 
ment of the contract, and that R. E. McAnulty was a partner of said 
Mosty in the transaction with the defendant, were at the time they 
were made absolutely untrue; that at the time aforesaid the said 

Mosty was wholly insolvent ; that he was not as good or better 
85 than the defendant; that he had no cattle whatever in 
his ranch or rail brand, or any cattle whatever, and that he 
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was totally unable, for want of solvency and credit, to perform said 
contract. 

And further answering in this connection, he says he is informed 
and believes it to be true, and admits that on the 31st of October 
and 1st of November, 1881, the said Mosty was, in fact, insolvent, 
and not as good as this defendant; but he denies that he stated the 
contrary to said complainant Buzard, and he asserts the financial 
condition of the said Mosty at that time to have been as well and 
fully known to the complainant as to this defendant, and that de- 
fendant made no concealment or false or fraudulent statement of 
any kind whatsoever at that time or any other time to the said 
Buzard in regard to said matter or any other matter. 

This defendant, further answering, says he expressly denies that 
he made any such false and fraudulent representations as to the said 

artnership relation of the said McAnulty to said Mosty to the said 
3uzard, as is alleged in said bill of complaint. 

And this defendant further says that he denies the aver- 

86 ment in the said bill as to said McAnulty never having been 

a partner of the said Mosty, and denies the same ts absolutely 

untrue, and says he has been informed and_ believes, and so states 


- the fact to be, that during the year 1881—some time in August, 


1881—and prior to that date, and upon the 7th day of October or 
November, 1881, that the said McAnulty was, In fact, associated in 
the cattle business and largely interested therein with said Mosty ; 
and he is informed and believes, and so states the fact to be, that a 
partnership of some kind in the cattle business did in fact exist be- 
tween them, but the precise terms and conditions of the same are 
not known to this defendant; and in this connection this defend- 
ant expressly denies that he fraudulently or falsely represented to 
the said Buzard at any time whatever that such partnership existed 
He expressly denies that he stated to said Buzard as a fact that said 
artnership ever existed, and the averment in the bill to that effect 
is false and untrue; and he further denies that said Buzard relied 
upon any representations made to him by this defendant, of any 
kind whatever, either as to the partnership of the said Mc- 
87 Anulty, or as to any other matter relating to the ability and 
capacity of the said Mosty to perform and carry out his said 
contract. 

Defendant, further answering, expressly denies that he ever made 
any false representations to the said Buzard as to the solvency of the 
said Mosty. 

This defendant, however, admits that from the facts that have 
come to his knowledge subsequent to said trade with said com- 
plainant Buzard, that the said Mosty, at the time of the assignment 
of the contract between said Mosty and defendant to complainant 
Buzard, by the defendant, was insolvent, and had no property sub- 
ject to be taken by his creditors. 

That on the seventh day of October, 1881, the said Mosty had sold 
and transferred all cattle and other interest in Texas and els-where 
of which any knowledge can be had, to R. E. McAnulty in payment 
or part payment of a debt he owed to said McAnulty of eighty thou- 
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sand dollars, or some other large sum, and the said McAnulty, before 
the assignment of the contract to mes ge9ogt by the defendant, had 
taken possession of the property so sold and transferred by Mosty to 

him. But this defendant denies that he represented the con- 
88 trary to be true or that he knew the said facts to exist in Oc- 

tober 31st, 1881, and November Ist, 1881; the full facts as to 
the insolvency of the said Mosty, and when the same came first to 
the knowledge of this defendant, are set forth in the previous parts 
of this answer, and are referred to in this connection. 

This defendant has no knowledge of when the said deed to the said 
McAnulty was recorded in Lampasas county, or whether it was re- 
corded there at all, but he denies that it was recorded on the 7th, 
8th, 9th, or 10th of October, 1881; and in this connection this defend- 
ant files herewith a copy of the final settlement of said Mosty and 
NeAnulty, marked Exhibit B, and prayed to be taken as part of this 
answer. 

Defendant, further answering, says that all the terms of the said 
contract and of the whole cattle transaction between the said com- 
plainants and the defendant are in writing, and ail the inducemetsn 
and consideration for the same moving from and to each party are 
fully and distinctly set forth therein; and he says that he has been 
advised by his solicitors that no parol statement made before or after 
the execution of said contract can be used to vary or change the 

written terms of the same. 
89 Defendant, further answering, says that he is aadvised by 

counsel, and respectfully submits to the court, that this said 
court, sitting as a court of equity, cannot take cognizance or jurisdic- 
tion of the same, as it appears from all the averments of said bill 
and from this answer, that the said complainants, if they have in 
any way been injured or damaged, have a full complete and perfect 
remedy at law, and have their action on said contract, and show no 
grounds of equitable relief. 

And this defendant, further answering to said bill of complaint, 
says he is advised and here suggests that the said complainants 
have in no manner suffered any damage or injury by reason of 
matters and things set up and alleged in said bill of complaint, and 
cannot have a decree for the same against this defendant. 

And, further answering, this defendant says that, from the aver- 
ments in said bill of complaints, it appears, and he is so advised, 
that the said L. A. Mosty is a proper and necessary party to said 
suit, and upon the advice of counsel he respectfully suggests in this 

behalf a want of parties defendant to said suit, by reason of 
90 the failure of the said complainants to make the said Mosty 
a party defendant to the same. 

And this defendant submits to this honorable court that each and 
all and every the matters in the said complainants’ bill mentioned 
and complained of are matters which may be tried and determined 
at law, and with respect to which the said complainants are not en- 
titled to any relief from a court of equity, and this defendant hopes 
that he shall have the same benefit of this defence as if he had de- 
murred to said complainants’ bill. 
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_ And this defendant denies all and all manner of uniawful com- 
bination and confederacy wherewith he is by the said bill charged, 
without this, that there is any other matter, cause, or thing in said 
complainants’ bill of complaint contained material and necessary 
for this defendant to make answer unto, not herein and hereby well 
and sufficiently answered, confessed, traversed, and avoided or de- 
nied, is true, to the knowledge and belief of this defendant; all 

which matters and things this defendant is ready and willin 
91 to aver, maintain, and prove as this honorable court shal 
direct, and humbly prays to be hence dismissed and his rea- 
sonable costs and charges in this behalf most wrongfully sustained. 
ROBERT A. HOUSTON, 
Defendant. 
HANCOCK & WEST, 
Solicitors for Def’t, West Pecan Street, 
Opposite Brunswick Hotel, Austin, Texas. 


SraTE OF Texas, County of Bexar : 
No. 9. In Chancery. 


o 


On this the 3d day of August, A. D. 1882, personally appeared 
before me the above-named Robert A. Houston, and made oath that 
he has heard read the above and foregoing answer, and knows the 
contents of the same, and that the same has been subscribed by him, 
and that the said answer is true of his own knowledge, except as to 
matters which are therein stated to be on his information and be- 


lief, and as to those matters he believes them to be true. 
ROBERT A. HOUSTON. 


Subscribed and sworn to before nie this 3d day of August, A. D. 


1882. 3 : 
GEORGE PASCHAL, 
U. S. Commissioner, West. Dist. Texas. 


92 Endorsed: In equity. No. 9. In U.S. ct ct Buzard 
and Hillard vs. Robert A. Houston. Further answer of de- 
fendant. Filed Aug. 4, 1882. W. C. Robards, cl’k, p’r D. Beall, 


deputy. 
STaTE OF TEXAS, County of Tarrant: 


Agreement entered into by L. A. Mosty and R. E. McAnulty, this 
October 7th, 1881, at Fort Worth, Tarrant county, Texas. 

Whereas L. A. Mosty acknowledged himself indebted to R. E. 
McAnulty in the sum of seventy thousand dollars for cash advanced 
him for purchase of cattle, and payment of which advances have 
been this day secured to R. E. McAnulty by the proper transfer to 
him by bill of sale of certain cattle contracts, rights, &.; 

And whereas, for the further and more full completion of con- 
tracts entered into by L. A. Mosty for purchase of cattle, the addi- 
tional sum of twenty thousand dollars, or to that amount, became 


necessary : 
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Now, in consideration of the security already given by 
93 said L. A. Mosty to R. E. McAnulty, and the further security 
: of unconditional bills of sale of cattle yet to be purchased or 
paid for, said McAnulty agrees to furnish to said Mosty twenty 
thousand dollars, or to that amount, under the following conditions, 
viz: 

All cattle to be transferred to R. E. McAnulty and ‘all proceeds 
from sale of cattle to be applied to the payment of the secured debt 
of $70,000.00, and the payment of such part, or the whole, as the case 
may be, of the $20,000.00 additional advances to be made by 
McAnulty. 

R. E. McAnulty agrees to accept as full remuneration for the use 
of such part of the advanced money as shall be paid prior to Jan’y 
Ist, 1882, interest thereon at rate of ten per cent. per annum from 
date of advances; and for such balance as may remain unpaid Jan’y 
1st, 1882, he shall be entitled as remuneration for the use thereof 
from day of advance until final payment, which shall be made, as 
above set forth, out of the proceeds of sale, to one-half of the profits 
made on the cattle represented by the unpaid balance, al such 

share of profits shall include increase change of grades, 
94 or any other source of revenue. Upon final settlement full 
release shall be given to L. A. Mosty. 

It is further agreed that R. E. McAnulty shall accept as surety 
for payment of advance made to L. A. Mosty the ranche catile of 
said Mosty, situated in Lampasas county, Texas, for such amount 
as they may mutually agree upon, and shall then release a like 
amount of the cattle billed to him and now on the road to the Pan- 
handle of Texas. 

This is to be understood that the ranche cattle shall be used at 
their agreed value to lessen the security given upon the cattle now 
on the road. 

In witness whereof, we have hereto affixed our signatures, this 
Oct 7th, 1881, at Fort Worth, Texas. . 

L. A. MOSTY. 


R. E. McANULTY. 
State oF TEXAs, County of Tarrant: 

Before me, Zane Cetti, notary public in and for Tarrant county, 
Texas, on this day: personally appeared L. A. Mosty and R. E. Mce- 
Anulty, to me well known to be the persons whose names are sub- 

scribed to the foregoing instrument, and acknowledged to me 
95 that they executed the same for the purposes and considera- 
tion therein expressed. 

Given under my hand and seal of oftice, this Sth day of Oct., 


1881. 
ZANE CETTI, 
Notary Public, Tarrant County, Texas. 
THE STATE OF TEXAs, County of Wheeler : 


I, W. L. R. Dickson, clerk of the county court in and for Wheeler 
county, State aforesaid, do hereby certify that the above and fore- 
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going agreement between L. A. Mosty and R. E. McAnulty, dated 
October 7th, A. D. 1881, is a true and correct copy of the original 
as - appears upon the record in my office, mortgage book I, pages 
94 & 95. | 

Witness my hand and the seal of said court affixed, at office i1n* 
Mobeetie, on this the 3d day of July, A. D. 1882. 

W. L. R. DICKSON, 
Clerk Co. Court, Wheeler Co., Texas. 


Endorsed: Ch. No.9. In U.S. c’tc’t. Buzard and Hillard +s. 
Robert A. Houston. Exhibit B. Filed Aug. 4, 1882. W.C. Ro- 
bards, clerk, p’r D. Beall, deputy. 


953 Before the Circuit Court of the United States for the West- 
ern District of Texas, at San Antonio. In Chancery. 


The replication of Benj. F. Buzard and Moses Hillard, complain- 
ants, to the answer of Robert A. Houston, defendant, to the bill of 
complaint of above complainants. 


These repliants, saving: and reserving to themselves all and all 
manner of advantage of exception to the manifold insufficiencies of 
the said answer, forreplication thereunto say that, they will aver and 
prove their said bill to be true, certain, and sufficient 1n the law to be 
answered thereunto; and that the said answer of the said defendant 
is uncertain, untrue, and insufficient to be replied unto by these re- 
pliants; without this, that any other matter or thing whatsoever 
in the said answer contained, material or effectual in the law to be 
replied unto, confessed, and avoided, traversed or denied, is true. 

All of which matters and things these ‘repliants are and will be 
ready to aver and prove as this honorable court shall direct, and 
humbly pray as in and by their said bill they have already prayed. 

JNO. A. & N. O. GREEN, 
Solicitors of Complainant. 


Endorsed : Filed Aug. 7, 1882. W.C. Robards, clerk, per D. Beall, 
deputy. 


96 In the Circuit Court of the United States within and for 
the Western District of Texas, at San Antonio. In Chancery, 


against 


BENJAMIN F. Buzarp and Mosgs HILiakp, 
No. %. 
Rosert A. Hovston. 


To the Honorable E. B. Turner, judge of said court in vacation : 
Your petitioners, Benjamin F. Buzard and Moses Hillard, com- 
plainants in the above-entitled cause, most ie pe ma y represent and 
show unto your honor that the above-entitled cause 1s now at issue, 
and they being about to commence taking their testimony therein 
to be read on the trial thereof, have notified the defendant that they 
desire the evidence to be adduced in the cause to be taken orally 
according to rule 67. And further, they most respectfully repre- 
sent unto your honor that to their knowledge there is no examiner 
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of said court residing at San Antonio, nor is there any such exam- 
iner residing contiguous thereto; and most respectfully ask 

97 that your honor, without delay, appoint some suitable and 
proper person as special examiner in said cause before whom 

‘tthe testimony in said cause may be taken in accordance with rule 67. 
The time for the taking of said testimony is fast expiring, and your 
petitioners most humbly pray that your honor may at once appoint 


some such person as special examiner. 
JNO. A. & N. O. GREEN, 


Solicitors for Complainants. 
H. E. BARNARD, 
Of Counsel. 


Filed Sep. 19, 1882. ae 
W. C. ROBARDS, C?%. 


In the Circuit Court of the United States within and for the West- 
ern District of Texas, at San Antonio. In Chancery. 


against 


Bens. F. BuzARD AND Mosrs HILLARD 
: No. 9 
Rosert A. Hovston. 


Now this matter of the petition of Benjamin F. Buzard and Moses 
Hillard, wherein they ask and pray the appointment of some 

98 suitable and proper person as a special examiner of this court 
to take the testimony in said cause, notice of the desire of 

said complainants to have the evidence therein to be adduced in the 
cause to be taken orally under rule 67, having been duly given to 
the defendant in said cause, came on for consideration before me in 
Chambers, this 16th day of September, A. D. 1882, and being fully 
advised, it is ordered that George Paschal be, and he is hereby, ap- 
pointed by me to act as special examiner in said cause for the pur- 
pose of taking the testimony of both parties therein ; such notice as 
to the time and place of taking said evidence as may be fixed by 
said special examiner, first being given, in accordance with rule 67. 

E. B. TURNER, 
U. S. Judge. 


Endorsed: No. 9. In chancery. United States circuit court. 
Benj. F. Buzard et al. vs. Robert A. Houston. Petition and order for 
appointment of special examiner. Filed Sep. 19, 1882. W. C. 
Robards, el’k. 


99 Extract from the Minutes of the United States Circuit Court 
held at San Antonio, Tuesday, October 3d, 1882. 


B. F. BuzaArp AND Moses HILLARD vs. Rosp’t A. Houston. 


The appointment made in this case on the 19th September, 1882, 
of George Paschal as special examiner in this case is hereby revoked 
and annulled. 

It is ordered by the court that George Paschal, Esq’r, of San An- 
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tonio, Texas, be appointed an examiner of this court, with power to 
take testimony in all cases in equity pending therein, as authorized 
and provided by rule 67 in equity. 


100 Inthe U.S. Cireuit Court for the Western District of Texas, at 
San Antonio. In Chancery 


Bens. F. Buzarp & Mosrs HILLARD 
v8. No. 9. 
Rosert A. Houston. if 


To the defendant, Robert A. Houston, or his solicitor, James F. 

Miller, Gonzales, Texas: 

You will please take notice that the complainants in the above- 
mentioned cause desire the evidence to be adduced in said cause 
shall be taken orally, as provided in rule 67 of the rules in equity, 
before an examiner (there. being no examiner for the court), to be 
— appointed by the Hon. E. B. Turner, one of the judges of 
the circuit court of the United States for the western district of Texas, 
application for which appointment has been made by the complain- 


ants. 
BENJ. F. BUZARD, 
MOSES HILLARD, 
By their solicitors, JNO. A. & N. O. GREEN. 
H. E. BARNARD. 


Endorsed:}] No. 9. Benj. F. Buzard & Moses Hillard vs. 

101. Robert A. Houston. Notice astotestimony. Service of within 

notice accepted. Hancock & West, for Houston. Filed Oct. 

3d, 1882. W.C. Robards, cl’k. Jno. A. & N. O. Green, H. E. Bar- 
nard, sol. for compl’ts. | 


In the United States Circuit Court for the Western District of Texas, 
at San Antonio. In Chancery. 


BENJAMIN F. Buzarp AND Moses HILLarp, Complainants, 
v8. No. 9 
Rosert A. Hovston. 


In the above-named case it is ordered that the testimony of the 
complainants’ witnesses be taken, commencing at 10 o’clock on the 
20th October, 1882, at my office in San Antonio, Texas, continuing 
from day to day till the same shall be concluded, and that ten days’ 
notice of the time and place of taking said testimony, and the names 
of the witnesses of complainants to be examined, be given to the de- 
fendant or his solicitors of record. 

GEORGE PASCHAL, 


Examiner in Equity. 
San Antonio, Texas, October 4, 1882. 


102 Endorsed: No. 9. Benjamin F. Buzard & Moses Hillard 

vs. Robert A. Houston. In equity. Order by examiner to 
take depositions. Filed Oct. 4, 1882. W. C. Robards, cl’k, by W. 
McMaster, dep'ty. 
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In the Circuit Court of the Western District of Texas, at San Antonio. 
In Chancery. 


BENJAMIN F. Buzarp & Moses H1ILLarp, Complainants, 
v8. No. 9 
Rosert A. Hovuston. 


To Robert A. Houston, the defendant, or his solicitors of record, 
James F. Miller and Hancock & West: 


You will take notice that, in accordance with an order made by 
George Paschal, the examiner in equity in said court, the plaintiffs 
in the above cause will proceed to take the testimony of Benjamin 
F. Buzard, D. W. Hinkle, Alonzo Millett, Thomas Davis, John Gam- 

mel, R. E. McAnulty, and George Littlefield, to be read in 
103 evidence in behalf of the plaintiffs upon the trial of this cause. 
Said testimony will be taken in the city of San Antonio, Texas, 
at the office of George Paschal, orally, as provided by rule 67, to be 
commenced at 10 o’clock in the forenoon of the 20th day of October, 


1882. 
JNO. A. & N. O. GREEN, 
Solicitors for Complainants. 
H. E. BARNARD, 
Of Counsel. 


Endorsed: No. 9. In ch’e’y. Buzard & Hillard vs. Robert A. 
Houston. Notice by pl’ff- as to taking testimony. Filed Oct. 5th, 
1882. W. C. Robards, cl’k, by W. McMaster, dep’ty. 


Rec’d in office Oct. 4th, 1882, at 6 o’clock p. m., and served Oct. 
5th, ’82, at 2 o’clock p. m., by delivering to Jno. Hancock, of the 
firm of Hancock & West, att’vs for def’t, in person a copy of this 


notice. 
HAL. GOSLING, 
U. S. Marshal, W. D. T. 
104 Agreement as to Taking Testimony. 


San Antonio, Texas, October 31st, 10 o’clock a. m. 


The depositions in this cause was then resumed pursuant to the 
foregoing adjournment and agreement. 

It was then agreed between both parties to this suit that all evi- 
dence taken in this cause and returned to this court on or before Jan- 
uary rule day, 1883, may be read in evidence on the hearing of this 
cause, subject to all legal objections, except the objection to the time 
of taking the same, whether the testimony be taken before the ex- 
aminer of this court or upon written interrogatories after legal no- 
tice, in accordance with the practice of the State of Texas. That 
same may be taken before any officer authorized to take de bene esse 
depositions. H. E. BARNARD, 

Counsel for Compl’ts. 
J. WAELDER & 
HANCOCK & WEST, 
Sol’s for Def't. 
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105 In Circuit Court of United States for Western Dist. Texas, at 
San Antonio. In Chancery. 


Bens. F. Buzarp & Mosss HILtarp, Complainants, 
v8. No. 9 
Rosert A. Houston, Defendant. \ 

In the above cause it is agreed that the time for taking testimony 
by either party shall be extended till the first Monday in February, 
1883. This 9th day of December, 1882. 

JNO. A. & N. O. GREEN, 
Solicitors for Complainants. 
HANCOCK & WEST & 
WAELDER & UPSON, 
Solicitors for Dey’t. 


Endorsed: U.S. circuit ct. In chancery. No. 9. Benj. F. Bu- 
zard et al. vs. Rob’t A. Houston. Agreement extending time for 
taking testimony to first Monday in Feb’y, 1883. Filed Dec’r 11, 
1882. W. C. Robards, cl’k, by W. McMaster, dep’ty. -* 


106. In United States Circ’t Court for West. Dis’t Texas, at San 
Antonio. In Chancery. 


Bens. F. Buzarp & Moses HILLarp, Complainants, 
v8. No. 9. 
Rosert A. Houston, Defendant. 

In the above named case it is agreed by and between the counsel 
for the complainants and the defendant that all testimony of witnesses 
desired by either of said parties nay be taken and returned in the 
manner and by the officers provided by the laws of the State of 
Texas for the taking and returning of depositions in the district 
court of said State. 

This agreement shall in no manner interfere with any other legal 
mode for taking depositions in the circuit court of the United States. 

The above agreement shall authorize the clerk of the court to 1s- 
sue commissions and attach a copy of the agreement thereto. 

JNO. A. & N. O. GREEN, 
Solicitors for Complainants. 
HANCOCK & WEST & 
WAELDER & UPSON, 
Solicitors for Def't. 


107 Endorsed: No. 9. U.S. circuitcourt. Inch’c’y. Ben). F. 

Buzard & Moses Hillard, compl’ts, vs. Robert A. Houston, 
deft. Agreement in respect to taking testimony. Filed Dec’r 11, 
’82. W.C. Robards, cl’k, by W. McMasters, dep’ty. 
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In U.S. Circuit for West. Dist., Texas, at San Antonio. In Chancery. 
Bens. F. Buzarp & Moss HILLARD, i : 
o. 9. 


v8. 
Rosert A. Houston, Def't. 


In this case it is agreed the clerk of the U.S. circuit court may 
issue a commission to take take the testimony of Walter Acker to 
Travis county, Texas, or any other county where he may be found. 

JNO. A. & N. O. GREEN, 
Sol. for Complainants. 
JOHN HANCOCK & 
WAELDER & UPSON, 
Sol’s for Def't. 


Endorsed: No. 9. Chane’y. Benj. F. Buzard & M. Hillard vs 
Rob’t A. Houston. Filed Jan’y 3d, 82. W.C. Robards, cl’k, by D. 


Beall, dep’ty. 


108 Inthe U. S. Cire’t Court for West. Dist. Texas, at San Anto- 
nio. In Chancery. 


v8. 
Rosert A. Hovston, Defendant. 


To the Hon. E. B. Turner, judge of the circuit court of the U. States 
for the western district of Texas, at San Antonio. 


The complainants in the above-entitled cause respectfully repre- 
sents to your honor that the replication of the complainants in the 
said cause to the answer of the defendant was filed in said cause on 
the 7th day of August, 1882, on the rule day for said month of 
August, 1882, and this cause was at issue from that time. That be- 
fore the three months allowed for taking testimony had expired, 
by agreement between the solicitors for the complainants and the 
defendant, the time for taking testimony was extended till the 
first Monday in January, 1883, and that before the first Monday in 
Jan’y, 1883, to wit, on the 9th day of December, 1882, by an agree- 
ment between the solicitors of the complainants and the defendant, 

the time for taking testimony was extended till the first Monday 
109 in February, 1883, all of which will be shown by the papers 

on file in your honor’s court. And complainants show that 
the time for taking testimony has expired; that much testimony 
has been taking which remains oneal 


Bens. F. Buzarp & Moses HILiarp, naaee 
No. 9 


ished. Complainants there- 
fore ask that your honor shall order the publication of all testimony 
taken in said cause, that the hearing of the said cause may be 


speeded; and complainants will ever pray, &c. 
JNO. A. & N. O. GREEN, 


H. E. BARNARD, 
Solicitors for Complainants. 


To WAELDER & Upson & JoHN Hancock, 
Solicitors for the Defendant in the above-named cause, R. A. Houston : 


Take notice, on the 24 day of February, 1883, at chambers, at 
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Austin, Texas, the complainants will apply to the Hon. E. B. Tur- 
ner, judge of the United States circuit court for the western district 
of Texas, for an order for the publication of all testimony taken on 
file in the case of Benj. F. Buzard & Moses Hillard against Robert 
A. Houston, in the circuit court of the United States for the western 
district of Texas, at San Antonio, in chancery, in accordance with 


copia nae JNO. A. & N. 0. GREEN 
H. E. BARNARD, 
Solicitors for Complainanis. 


110 At CHAMBERS, AT AUSTIN, TEXAS, 
Feb’y 24th, 1883. 


Bens. F. Buzarp & Mosrs HILLARD 
v8. No. 9. 
Rosert A. Hovston. 


. In the above-named cause, it appearing that due notice has been 
given to the solicitors for the defendants, upon the application of 
the complainants, it is ordered that publication of the testimony 
taken in said cause be made in the clerk’s office of the United States 
circuit court for the western district of Texas, at San Antonio, by 


the clerk thereof. 
E. B. TURNER, Judge. 


Endorsed: Ch’y. No.9. Benj. F. Buzard & Moses Hillard vs, 
Robert A. Houston. Application for publication of testimony. 
Notice and order of judge. Filed Feb’y 27, 1883. W. C. Robards, 
cl’k, p’r D. Beall, dep’ty. Served on me this 16th day of Feb’y, 
1883. Jacob Waelder, proctor for d’f't. 


111. InChancery. Inthe United States Circuit Court for the West- 
ern District of Texas, at San Antonio. 


Bens. F. Buzarp & Mosres HILiarp, Complainants, 
: v8. No. 9. 
Rosert A. Houston, Defendant. 


To the defendant, Robert A. Houston, or his solicitors, Hancock & 

West and Waelder & Upson. 

Take notice that this cause will be brought to a hearing on bill, 
answer, exhibits, and proof before the honorable circuit court of the 
United States for the western district of Texas, sitting in equity, on 
the 19th day of March, 1883, at 10 o’clock a. m., or as soon as coun- 


sel ean be heard. 
JNO. A. & N. O. GREEN, 
H. E. BARNARD, 
Solicitors for Complainants. 


Endorsed: No. 9. Ch’e’y. Benj. F. Buzard & Moses Hillard, 
compl’ts, vs. Rob’t A. Houston, def’t.. Notice of hearing. Filed 
Feb’y 27, 1883. W. C. Robards, cl’k, p’r D. Beall, dep’ty. 
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112 In the Circuit Court of the United States for the Western 
District of Texas, at San Antonio. In Chancery. 


BENJAMIN F. Buzarp & Mosss HILLARD 
v8. vo. 9 
Rosert A. Houston. 


To the hon. the circuit court of the U.S. for the western district [of ] 

Texas, now In session at San Antonio: 

The defendant in the above-entitled cause respectfully represents ad 
to the honorable court that this cause has been at issue, as stated in ‘ 
complainants’ application for the publication of this testimony, since 
the 7th day of August, 1882, and that the time for taking testimony 
was, by agreements, extended to the first Monday of February, 1883, 

(as also stated in said application,) said first Monday being the fifth 
day of the month; that complainants’ application for publication of 
all the testimony was heard before the ia, E. B. Turner, and by 
him granted on the 24th day of February, 1883, and that, in ac- 
cordance with the order of publication, the testimony has been pub- 
lished, with the exception of the testimony of Henry Heath, whose 
depositions were mailed at Bennett, in Red River county, 
113 Texas, on the fifth day of February, 1883, and filed on the 
8th of said month, and which testimony remains unpub- 
lished. Defendant therefore prays that the same may now be pub- 
lished by an order to that effect. And defendant will ever pray, &c. 
WAELDER & UPSON,: ik 
Solicitors for D’f't. 


To Mess. Jno. A. & N. O. Green and H. E. Barnard, solicitors for the 
complainants in above-named cause: 

Please take notice that on the 17th day of March, 1883, the de- 
fendant will ask the honorable the circuit court of the United States, 
now sitting at San Antonio, to order the publication of the testimony 
of Henry Heath, whose depositions were taken and filed as set forth 
in the foregoing application, in order that all the testimony may be 
published in accordance with your application granted on the 24th 


of February, 1883. 
WAELDER & UPSON, 


Solicitors for Deft. 
Endorsed: No.9. Inchancery. Buzard & Hillard vs. Rob- 
114. ert A. Houston. Application for the publication of the testi- ~ 
mony of Henry Heath. Accepted service this 14 March, 
1883. Jno. A. & N. QO. Green, sols. for compl’s. Filed M’ch 14, 1883. ae 


W. C. Robards, cl’k, p’r D. Beall, dep’ty. 


In the Circuit Court of the United States for the Western Dist. 
Texas, at San Antonio. In Chancery. 


BuzarRp & HILLARD 3 
No. 9. 


vs. 
Ropert A. Hovston. 

To the honorable the judges of said circuit court: 
The defendant in the above-entitled cause presents this his appli- Bee 
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cation for a postponement of the hearing of said cause, and for time 
to take the testimony of L. A. Mosty and Hanck Criswell, for the 
reasons stated in the affidavit of the defendant hereto annexed; and 


he will ever pray, &c. 
WAEFLDER & UPSON, 
Solicitors for Def’t. 


115 Mess. J. A. & N. O. GREEN and H. C. Barnarp, 
Solicitors for Complainants: 
Will please take notice that the defendant will present his above 
application to the circuit court now in session on the 22d day of 
March, 1883, or as soon thereafter as the court can hear the same. 
WAELDER & UPSON, 
Solicitors for D’f’d. 


In the Circuit Court of the United States for the Western District of 
Texas, at San Antonio. In Chancery. 


BuzaRp & HILLARD : 
vs. No. 9 
Rosert A. Hovston. 


Robert A. Houston, the defendant in the above-entitled cause, 
being duly sworn, deposes and says that L. A. Mosty, of the county 
of Lampasas, in the State [of] Texas, and Hanck Creswell, of Mo 
beetie, in the county of. Wheeler, State of Texas, are material wit- 
nesses for the defense, whose testimony has not been taken; that 
both of said witnesses, as this deponent 1s informed and believes, will 


testify that on or about the 10th day of August, 1881, the said Mosty 


Petal 


and R. E. McAnulty formed a partnership at Mobeetie to buy 
116 andsell steer cattle; that the said McAnulty and the said 

Mosty and the said Creswell traveled together to Dodge City, 
in the State of Kansas, where they met this deponent, R. A. Hous- 
ton, and one Geo. W. Littlefield, who wished to buy female cattle, 
whereupon the said Mosty and the said McAnulty extended their 
partnership, formed as aforesaid, to the purchase and sale of female 
cattle, with the understanding that the partnership agreement 
should be reduced to writing upon the arrival of the said Mosty and 
McAnulty at Kansas City, in the State of Missouri; that the contract 
between Mosty and this deponent for the cattle which form the sub- 
ject-matter of this suit, was made on the 15th day of August, 1881, and 
the partnership contract between Mosty and McAnulty was reduced to 
writing on the 17th day of August, 1881. Deponent says that the 
testimony above stated is material, for the reason that the partner- 
ship between the said Mosty and the said McAnulty is one of the 


issues in this cause. 


Deponent further says that he sued out a commission to take the 
deposition of the said L. A. Mosty to interrogatories and cross-inter- 
rogatories attached to said commission on or about the 27th 

117 day of December, 1882, and sent the same to the county of 
Lampasas, to an officer authorized to take the depositions of 
witnesses; that the said commission was returned to him by said 
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officer on or about the first day of February, 1883, with the infor- 
mation that said Mosty was absent from his home and the State; 
that deponent learned on or about the 16th of February, 1883, that 
said Mosty had returned to the State, but did not learn his where- 
abouts at that time, when the time fixed by agreement of the par- 
ties for the taking of testimony had steel, and that, not knowing 
the whereabouts of said Mosty, he could not then apply for an ex- 
tension of the time of taking testimony, the complainants’ solicitors 
having refused to — any extension when requested so to do. 
Deponent further says that he did not know or learn of the testi- 
mony of the aforesaid Creswell until .three days ago, when he was 
for the first time informed that the said Creswell had any knowledge 
of the matters and things hereinbefore stated, or that he could tes- 
tify to the same, and that he knows of no diligence by which he 
could have ascertained what said Creswell could testify. 
Deponent further says that if the hearing of this cause can 
118 be postponed, and a reasonable time given him to take the 
testimony of the said Creswell and the said Mosty, he expects 
to — the facts above stated by them. 
eponent also states, on his oath aforesaid, that this affiadavit and 
his application for postponement and time are not made for delay, 


but that justice may be done. 
ROB’T A. HOUSTON. 
Sworn to & subscribed before me, this 20th day — March, A. D. 


1883. 
W.C. ROBARDS, Clk, 
Per D. BEALL, Dept’y. 


Endorsed: No.9. In chancery. Buzard and Hillard vs. Robert A. 
Houston. Application for postponement and time to take testimony. 
Service accepted March 20, 1883. Jno. A. & N. O. Green, sol. for 
compl’ts. Filed Mar. 20, 1883. W.C. Robards, cl’k. 


119 In the United States Cireuit Court for the Western District 
of Texas, at San Antonio. In Chancery. 


V8 


BENJAMIN F. Buzarp and Moses HILLarp, res. 
No. 9. 


Rosert A. Houston, Defendant. 


Be it remembered that on the hearing of this cause there was in- 
troduced and read by the complainants and the defendant the fol- 
lowing evidence : 

First. The complainant- offered and read the evidence of the fol- 
lowing witnesses ; said evidence having been taken before George 
Paschal, examiner in equity, of the circuit court of the United States 
for the western district of Texas, at San Antonio, on the 20th, 21st, 
23d, 24th, and 31st of October, and Ist, 2nd, and third of November, 
1882, and the 3d day of February, 1883. 

First, the complainants offered and read the depositions of Ben- 
jamin F. Buzard, a witness for the complainants, taken before said 
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examiner, with the exhibits attached and referred to, which depo- 
sition and exhibits are as follows: 


120 In the Circuit Court of the United States for the Western 
District of Texas, at San Antonio. In Equity. 


VETSUS 


BENJAMIN F. Buzarp and Mosrs HILLARD 
No. 9. 
Rosert A. Hovsron. 


Be it remembered that on the 20th, 21st, 23d, 24th, and 31st day 
of October, and Ist, 2nd, and 3d days of November, A. D. 1882, and 
the 3d day of February, A. D. 1883, before me, an examiner in 
equity appointed by the circuit court of the United States within 
and for the western district of Texas, in the fifth circuit, in the city 
of San Antonio, in the county of Bexar and State aforesaid, and 
within the said western district of Texas, between the usual hours 
of business, were produced and personally came before me Benjamin 
F. Buzard, Alonzo Millett, D. W. Hinkle, Thomas, Dewees, and John 
Gamel, witnesses for the plaintiffs, and G. N. Dilworth, L.G. Robin- 
son, S. R. Walker, R. A. Houston, and G. W. Littlefield and Felix 

G. Smith, witnesses for the defendants, to depose in a civil 
121 cause depending in the circuit court of the United States for 
the western district of Texas, held at San Antonio, in the last 
said district, on the equity side of said court, wherein Benjamin Ky 
Buzard and Moses Hillar are plaintiffs and Robert A. Houston is 


‘defendant. 


And the said Benjamin F. Buzard, Alonzo Millett, D. W. Hinkle, 
Thomas Dewees, John Gamel, G. N. Dilworth, L. G. Robinson, S. R, 
Walker, R. A. Houston, G. W. Littlefield, and F. G. Smith, being of 
lawful age and sound mind, and being by me first carefully examined, 
cautioned, and duly sworn, on their respective corporal oaths, to 
testify the whole truth touching the matters in controversy in said 
civil cause, respectfully depose and say as follows: 


BENJAMIN F. BuZzaARp, a witness for the plaintiffs, was then yro- 
duced and duly sworn, and testifies as follows upon direct examina- 
tion : 

My name is Benjamin F. Buzard ; I am forty-two years of age; I 
reside at St. Joseph, Missouri; I am one of the plaintiffs in this case; 

the other plaintiff is Moses Hillard, a resident of St. Louis, 
122. Missouri; | am in the ranching and stock business on the 

Nueces river, in Zavalla county, Texas; the tracts of land 
upon which I am ranching are the Pedro Jose Aquierri and 
Antonio de Aquierri tracts, containing about eighty-one thousand 
acres ; I began this business when a part of the land was purchased, 
which was in July, 1881; Ihave purchased a part since; my object 
in purchasing the land was to establish a ranch to raise cattle ; I 
began my purchase of cattle in October, 1881; I was purchasing 
principally she cattle—cows. 


(The defendant’s counsel here objected to the witness giving any 
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testimony in the matter -in dispute between the parties, upon the 
ground that it is illegal and improper, and that he is incompetent 
to testify.) 

The witness then proceeded to testify as follows: 

I made a contract with Mr. R. A. Houston, in October, 1881, for 
fifteen hundred head of cows. 


(The defendant here objected to all parol evidence of the contract, 
because the contract is on file in this cause, and is in writing, and 
speaks for itself, and is dated October the 14th, 1881, and for the 

_further reason that the pleadings of both parties show the 
123 ~— contract to be in writing and of the date of the 14th October, 
1881.) 

The witness then continued, as follows: 

(A paper was here shown the witness, marked Exhibit “A” to de- 
fendant’s further answer, and filed on August 4th, 1882, by W. C. 
Robards, clerk, per D. Beall, deputy, and the witness, after examin- 
ing the same, said :) 

This is the memorandum contract made between Mr. Houston 
and myself for fifteen hundred cows and some bulls. I made this con- 
tract in behalf of Buzard and Hillard, the plaintiffs in this suit. 

The contract is in the handwriting of Major D. W. Hinkle; he 
drew the contract. The cows mentioned in the contract were wanted 
for the purpose of putting them on the ranche for breeding pur- 
08S. 

The defendant knew the purposes for which they were wanted. 

The circumstances under which the contract was made were as 
follows: Mr. Hinkle stated to me that he had a party who had a 
large lot of cows and cattle for sale, such as I wanted, and brought 
Mr. Houston and introduced him to me, and then we talked over the 

trade, and — asked him about the quantity of cattle and price, 
124 and made this agreement: that he would sell me fifteen hun- 

dred head of cows and some bulls that were in the lot, I 
don’t know that the number were mentioned at that time, for fifteen 
dollars and fifty cents per head, to be delivered on or about the first 
of May, 1882, at or near Lampasas, Texas. 

The cattle were to be between the ages of three and eight years 
old, on which I was to pay in advance fifty per cent. when this con- 
tract was completed, and the balance when the cattle were delivered. 
We agreed at that time—-it was very late at night—to have a memo- 
randum contract made and meet in San Antonio a few days later, I 
think three or four days later, and complete the contract, at which 
time I was to pay over the advance on the cattle. I don’t remember 
the date we were to meet—my impression is it was about the 17th of 
October; there was a particular day set for us to meet. We then had 
Major Hinkle draw the contract before referred to, and and signed it 
and had it witnessed and placed it in Major Hinckle’s hands for him 
to hold until the day appointed for us to finish the contract. At the 

time the memorandum contract was made I paid him (Hous- 
125 ton) five hundred dollars on the contract. On the day ap- 
pointed for us to meet, which was at Major Hinckle’s office, 1n 
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San Antonio, I was at the place appointed ready to complete my 
contract. 

Mr. Houston did not come, but sent a man named Walker, whose 
initials I do not remember, to inform me that Mr. Houston was sick 
and. unable to meet me at that time; Mr. Walker stated that Mr. 
Houston would agree to meet me at any time that Walker and 
myself might arrange to finish the contract. We agreed, as I was 
going to leave town the following day to be absent several weeks, 
that on my return I should notify him (Houston) by telegraph, and 
he would come to San Antonio and meet me. On my return to San 
Antonio, about the 3lst of October, 1881, I met Mr. Houston, and, 
after talking over the matter of our contract, on that evening he 
— to meet me next morning at Major Hinckle’s office and com- 
plete the contract. After some further talk about the matter on the 
same evening of October the 31 Mr. Houston proposed that, instead 
of completing the contract as we had agreed upon— 


(The defendant here objected to the witness giving any testi- 

126 mony of the assignment and transfer to hint of the L. A. 

Mosty contract, because the pleadings of both parties show 

that the said Mosty contract, as well as the assignment and transfer 

of it to the complainant, are in writing; and for the further reason 

that the witness being complainant is not competent to testify on 

the subject, and because it is an attempt to contradict by parol a 
written agreement between the parties.) 


The witness then continued as foHows: To transfer a contract be- 
tween him, Houston, and Mosty for about the same number of 
cattle—about fifteen hundred head of cows and fifty bulls. He stated 
that they were the same cattle he had sold me, and that at the time 
he would have those cattle to deliver he would be very busy putting 
up cattle in another part of the State, and that it would be almost 
impossible for him to be there at that time. | 

hat he would have to receive the cattle from Mr. Mosty and then 
immediately turn them over to me, and that I could just as well re- 
ceive them from Mosty as he could. He then handed me the con- 
tract between him and Mosty, and, after reading the contract 
127 over, I answered that I would see about it in the morning. 
We had some further talk about the matter that cvening 

and then separated, and met next morning, November Ist. 

On the evening of October 31st he stated that the contract was 
good ; that Mr. Mosty was a large dealer in cattle and fully able 
to fill the contract. 

On the morning of November 1st we met in om Hinckle’s 
office, when Mr. Houston again urged the transfer of the Mosty con- 
tract, and that it would be impossible for him to be in Lampasas at 
the time to receive and deliver the cattle, and that if I would take 
that contract instead of completing the contract as we had agreed, 
and pay him fifteen thousand dollars that he had advanced to Mosty 
on the contract, he would let me have the cattle at fifteen dollars 
and twenty-five cents per head, and me pay him the difference be- 
tween his contract with Mosty and fifteen dollars and a quarter, 
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which would be one dollar and twenty-five cents per head; that he 
would be satisfied with making that profit on the contract by not 
having to go and handle the cattle. Houston gave as a reason for 
wishing to change the contract that he was handling so many cattle, 

and was so busily engaged all the time, that it would be 
128 almost impossible for him to go and receive these cattle. He 

also stated that it would be an expense of going there to re- 
ceive the cattle, and the loss of time to him would be about as much 
as twenty-five cents a head 

When Houston made this proposition, on the morning of Novem- 
ber the Ist, I objected to taking the assignment of the Mosty con- 
tract for the reason that I did not know Mosty or his financial stand- 
ing. Houston assured me that Mosty was good and solvent and 
able to fill the contract, and that R. E. McAnulty was the partner 
of Mosty, and that he was also good. Hesaid McAnulty was Mosty’s 
partner in this contract. 

Houston stated that Mosty was good and handled more cattle than 
he (Houston) did, and more able to fill his contracts than he was. 
I was satisfied that McAnulty was solvent. I knew of his solvency. 
I then stated to Houston I would take that contract if he would 
guarantee the fulfilment of it; he said he would not guarantee that 

or any other man’s contract, and again asserted that Mosty 
129 was good and McAnulty also, and asked Major Hinkle if 
such was not the fact. 

I asked Hinkle what he knew about the parties. He said 
he considered Mosty good, and that R. E. McAnulty was as good 
financially as any cattle-man in the State, and that if McNulty was 
Mosty’s partner in that contract he didn’t think a better contract 
could be made. 

Houston stated then that he knew McAnulty was a partner, as 
McAnulty had told him so, and there would be no question about 
the fulfillment of the contract, and, he again repeated, his only 
reason for wanting to assign that contract instead of completing the 
other was his inability to go and receive the stock; that he knew 
Mosty had most of the cattle then on the range; that about twelve 
hundred of the cows was Mosty’s own ranche cows, with Mosty’s rail 
brand on them ; that the balance of the cows was already bought by 
Mosty, or would be bought by him in Lampasas county, and all 
would be ready to be delivered on or about the first of May, 1882. 

I then said to Mr. Houston that I did not know if Mosty was 
130 =good or not, but that I knew he (Houston) was, and that if 

the representations were as he made them I would take his 
word for it and take the assignment of the Mosty contract instead 
of the contract we had agreed on; that I would pay him, then, at 
that time the fifteen thousand dollars he had advanced on the con- 
tract, and would give him our obligation for the dollar and a quarter 
per head to be paid when the cattle were delivered, and pay the bal- 
ance due on the cattle at the same time; which was agreed to by 
Mr. Houston. Major Hinkle then took the memorandum contract 
from the desk and handed it to Mr. Houston, with the remark, “I 
do not think you gentlemen have any further use for this.” 


* 
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Mr. Houston took the papers—the memorandum, contract, and 
other papers—and put them in his pocket. We then went to the 
office of Mr. Felix Smith, I think, who wrote the assignment on the 
contract. (A paper was here handed the witness purporting to be a 

contract between Mosty and the defendant Houston, together 
131 ~withtheassignment of R. A. Houston to the plaintiffs thereon, 
who, after examining the same, said:) This is the Mosty con- 
tract and the assignment thereon to which I have referred in my 
testimony, and is the same which was handed to me by Mr. Houston 
at that time. (The paper is hereto attached and marked “ Exhibit 
A ;” see pages 284 to 286.) Two papers were here handed the wit- 
ness purporting to be, first, a receipt from L. A. Mosty to R. A. Hous- 
ton for five thousand dollars, dated August 19th, 1881; second, a 
letter from L. A. Mosty, dated Dallas, Texas, Sept. 28th, 1881, to R. 
A. Houston, advising him that he had drawn on him for eight thou- 
sand five hundred dollars, and the witness, after examining the 
same, said :) These’ papers were delivered to me by Mr. Houston at 
the same time he assigned the Mosty contract to me, and were given 
to me in order to show that he had paid Mosty the fifteen thousand 
dollars on the contract. (The papers are hereto attached and marked 
Exhibit “B” and “C,” respectively. See page 287.) When the as- 
signment was made I gave Mr. Houston a draft payable at the bank 
of Thornton & Lockwood, payable sixteen days after date, I 
132 __—s think, for fourteen thousand five hundred dollars. On the 
night before, in talking over the matter of the contract with 
Mr. Houston, I said that so long a time had elapsed since we were 
to close the contract that I had used the money intended for him in 
the purchase of other cattle, and that I would have to give him a 
time draft to enabie my partner, Captain Hillard, to place funds to 
my credit, which would be done in a few days. He said he would 
accept it in that way, and that it made no difference to him, as he 
did not need the money then. I gave him the draft in that way, 
due on the 16th or sixteen days after date, for fourteen thousand five 
hundred, which, with the five hundred previously paid him, made 
fifteen thousand dollars, and I gave him our obligation for the dollar 
and a quarter a head, payable when the cattle under the Mosty con- 
tract were delivered. Mr. Houston the following day discounted the 
draft at Thornton and Lockwood’s. I know this from Lock- 
33 wood asking me if the draft was all right, and he stated 
he had discounted it for Mr. Houston. I told Mr. Lockwood 
the draft was good, and that it would be paid when it became due, 
and it was so paid by us. 

The reason why I accepted the contract from Houston in the way 
I did was because I considered the representations he had made re- 
garding Mosty’s and McAnulty’s solvency and financial standing 
were true, and because I believed his statement that McAnulty was 
a partner in the contract was true. I considered Mr. Houston as 
reliable and relied on his statement of the facts in regard to the 
matter, and also on the statements of Major G. W. Hinkle. If these 
representations had not have been made by Houston I would not 
have accepted the assignment of the contract. 
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After this transaction was completed I went to the ranche in 
Zavalla county, and on the 9th or 10th of’ November I received a 
telegram from San Antonio, sent by Mr. W.S. Carothers, notifying 
me that Mosty was reported broke. In answer to his telegram 
| I came to San Antonio, and upon inquiry found that it 

134 was generally reported that Mr. Mosty had failed. I went to 

Austin and upon consulting my attorney, Mr. Green, I at 
once went to Lampasas, the home of Mr. Mosty. I here found upon 
investigation that Mr. Mosty was insolvent and had transferred all 
of the property out of his hands early in October, and I could find 
no evidence of Mr. McAnulty being a partner in this contract. The 
transfer of the property had been made by Mosty to R. FE. McAnulty, 
and the property was then partly in the possesston of McAnulty and 
partly in the possession of George W. Littlefield. I found there was 
no property I could get, and that there was no way of getting any 
money from Mr. Mosty, that his transfer of property had been made 
some time before the assignment of that contract to me, so I then 
returned and went to Gonzales and saw Mr. Houston. I stated to 
him what I knew in reference to Mosty’s insolvency, and asked him 

to either fill the contract or return us the amount of money 
135 paid him, which he refused to do. I started the same day 

that I received notice of Mosty’s insolvency, which was about 
the 9th or 10th of November, and got to Lampasas about three days 
later, which was about the 13th. I returned at once from Lam- 
pasas and reached Gonzales about two days later, about the 16th or 
17th of November, 1881. McAnulty’s home, I think, was in or 
near Bellville, in Austin county, at the time the assignment of the 
Mosty contract was made; he was a cattle dealer; and Mosty’s place 
of residence was near Lampasas, Lampasas county, at that time. 


Cross-examination: 


The witness then continued to testify upon cross-examination as 
follows : 

I made my first visit to Texas about five years ago, in 1877, I 
think. I was then living in Missouri. I was engaged in Missouri 
principally in the printing business. I was so engaged previous to 
1877, and am yet. While living in Missouri I had paid attention to 

the cattle business. I have had a cattle ranche in Kansas 
136 ~— and the Indian Territory for the last eight years. My cattle 

ranche in Kansas I have abandoned, and moved my cattle to 
the Indian Territory. My ranche in the Indian Territory is sitwa- 
ted near Salt Fork, south of the county of Harper, Kansas, near the 
Kansas line. The ranche which I abandoned in Kansas was in 
Harper county, about twenty miles north of my present ranche. 

During the eight yearsin which I have been in the cattle business 
I have frequently been to Fort Dodge and Caldwell, Kansas, and to 
Cheyenne, in Wyoming Territory, and to all the principal places 
where Texas cattle men make their drives. I have met a great many 
Texas cattle men at these places and have seen their cattle. I have 
had cattle dealing within the State of Texas during those eight years. 

- Previous to 1881 my cattle dealing in Texas extended to the 
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northern part of the State, in Jack, Tarrant, Fannin, Hunt, Kauf- 
man, and Hopkins counties. 

1 cannot remember the others, but there were others. I have 

partners in my land purchase in Zavalla county, Texas. 
137 They are Moses Hillard and Joseph S. Nauson. They are 

also interested with me in the cattle business I am carrying 
on there. There are no other persons interested in this cattle busi- 
ness here, unless you would consider Mr. Barnard interested, who is 
acting for his father-in-law, Captain Nauson. 

We have all equal interests in the business. Mr. Barnard has no 
individual interest in the cattle other than that represented by Cap- 
tain Nauson. 

The land wes purchased, or the first forty thousand acres of 
it was purchased, in 1881 by Mr. Hillard, Mr. Parnard, and 
myself the balance was subsequently purchased by Captain Hil- 
lard, Mr. Nuason, and myself. (The plaintiffs’ counsel here object- 
ed to all testimony in reference to the partnership in the land 
and cattle as above, because the questions and answers are not ma- 
terial to the issues involved in this suit.) The witness then pro- 
ceeded as follows :. 

Iam a citizen of the State of Missouri; my -family reside 
138 there; Mr. Hillard and Mr. Nauson are also citizens of Mis- 
sour. 

Question. What state is Mr. Barnard a citizen of ? 


(The plaintiffs’ counsel objected to the question, it is not material 
to the issues involved in this suit.) 


Answer. He resides in Texas, and I presume, under the law, he 
would be a citizen of thisState. He resides here with his family and 
is practicing law. 

Vhen I met Mr. Houston in San Antonio, on October the 31st, it 
was accidental and not pre-arranged. When I met Mr. Houston on 
October 31st we had no conversation about other matters except 
about the cattle trade, and except the usual compliments. He re- 
gretted his inability to meet me at the previous appointed time, and 
Mr. Houston said, We are both here now and can go on and fix the 
matter up. It was arranged between Mr. Walker and myself that 
when I returned to San Antonio that I was to telegraph to Mr. 
Houston, but when I left San Antonio I did not expect to return 
before the 10th or 15th of November. 

The time spoken of by Walker and myself, as to the meet- 
139 ing with Houston, was when I should return toSan Antonio, 

which was spoken of or thought to be about the 10th or 15th 
of November. I had not telegraphed my return to Mr. Houston 
prior to meeting him. In the course of this conversation Mr. Hous- 
ton asked me “Why can’t you take this contract I have made with 
Mosty and save me the trouble of going up there; they are the same 
cattle I previously sold to you ?” 

He did not say to me that he would make me another proposition, 
or a new proposition, he said he would like me to take this contract 
off of his ware and save him the trouble of going for the cattle. 
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He showed me the Mosty contract that evening, and I read it and 
returned it to him. After reading the contract that evening I did 
not say that evening I would accept the assignment of it provided 
he would guarantee that it would be filled. I handed it back to 
him and said I would see about it in the morning. 

I did not say “I would consider the matter and give him an an- 

swer next morning.” We met the next day, probably about 
140 nine or half past nine o’clock. I cannot remember the exact 
time. 

I saw Major Hinkle on the night of October 31st. I think I saw 
him before and after I saw Houston. I don’t remember that I men- 
tioned to Hinkle on this evening the proposition to assign the Mosty 
contract ; I may have done so, but I don’t remember whether I did 
or not. I saw Major Hinkle the next morning before I met Mr. 
Houston. [don’t think it was more that half an hour or such a 
matter before I met Houston. I then mentioned to Hinkle the 
gs ere of Houston to assign me the Mosty contract. 

Hinkle and myself talked about the matter a few minutes. We 


did not consult about it. We talked about the proposition of Houston 
to assign to me the Mosty contract. 

The only reason why I wanted to postpone giving Houston an- 
swers about the transfer of the Mosty contract was that we were to 
meet next morning to complete our arrangements. I had no other 
reason as to why I did not accept or reject Houston’s proposition 


when he first made it on the evening of October 31st, more 

141. ~=than that it was late in the evening and we were to meet the 
next morning to complete the transaction. 

At this point the taking of this deposition was postponed until 

to-morrow the 21st instant, at 10 o’clock a. m., owing to the expira- 


tion of the day. 
GEORGE PASCHAL, Examiner. 


The testimony of the witness, Benjamin F. Buzard, was resumed 
according to adjournment, and the witness then continued to testify 
upon cross-examination as follows: 

I do not think T had any conversation with any other person con- 
cerning the proposition made by Houston to transfer the Mosty con- 
tract prior to the time it was transferred to me. 

I don’t think W. S. Carothers was in town at this time. I did not 
communicate with anybody or in any manner in relation to the 
proposition of Houston to transfer the Mosty contract, previous to 
its transfer, except the talk [ had with Major Hinkle. Major Hin- 
kle to a certain extent conducted the previous negotiation with 
Houston for me; he introduced Mr. Houston to me, and was instru- 

mental in bringing about the trade, and talked up the cattle. 


142 (The plaintiffs’ counsel here suggested to the witness that 

he did not probably understand the import of Mr. Waelder’s 
question; that Mr. Waelder was asking if Major Hinkle was acting 
as his agent. This suggestion of plaintiffs’ counsel was taken down 
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at the suggestion of defendant’s counsel, and the witness then pro- 
ceeded as follows :) 


I did not understand the question as asked by Mr. Waelder. Major 
Hinkle was not acting for me in any way, but he stated to me that 
he was authorized by Mr. Houston to find him a buyer for those 
cows, and he was instrumental in making the trade. 

In making the assignment of the Mosty contract Houston pro- 
posed and agreed to transfer all of his right, title, and interest in 
the Mosty contract, and all interest on the money which he had ad- 
vanced on the same. It was not also agreed that the Mosty cattle 
should be counterbranded to me without expense to me. I do not 
think anything was said about counterbranding the cattle. In 
speaking with Houston about McAnulty being a partner of Mosty, 
Houston did not tell me that Mosty told him he was a partner, but 

that McAnulty had told him. I stated yesterday I knew 
143. McAnulty to be solvent. I knew this from his general repu- 

tation and standing among cattle men, that his reputation was 
number one, good. . 

Cattle men know in a general way the financial standfng of each 
other. 

In speaking of the twelve hundred head of cows which Houston 
said Mosty had in his rail brand, he stated that he had received this 
information from Mosty ; that Mosty had told him so. I also stated 
yesterday that I knew Houston to be solvent. I ascertained this 
from several cattle men, and his general financial reputation among 
cattle men was good. I ascertained Houston’s reputation, finan- 
cially, at different times, and from his transactions in cattle, and I 
made inquiry of a number of cattle men at the time of making this 
transaction. I also made inquiry of Lockwood, the banker. I made 
inquiry of Lockwood about the time of making the first contract or 
on the following day; I think it was about this time. Lockwood is 
my banker in this city. I went to Felix Smith to have the assign- 

ment of the contract drawn at the suggestion of Mr. Houston. 
144 The terms of the assignment were agreed upon. at Major 

Hinkle’s office. We then went to Mr. Smith’s office together, 
and Mr. Houston stated the terms of the assignment to Mr. Smith, 
and Mr. Smith then drew the terms of the assignment on the con- 
tract. : 

Question. You stated yesterday that you had bought other cattle, 
for which reason you did not have the money to pay Houston, and 
therefore gave him a time draft. Please state now when you bought 
those other cattle, from whom, and about how many. 


(The plaintiffs’ counsel objected to the question, because it is irrele- 
vant.) 


Answer. I had a man in our em-loy, J. R. Pemington, buying cat- 
tle in Hunt, Kaufmann, Fannin, and adjoining counties. I am un- 
able to state the names of the parties he bought from at that time. 
The whole number bought and contracted for in October and No- 
vember was in the neighborhood of five thousand head. I stated I 
gave Houston a time draft, payable on November 16th. Lockwood 


Bie ae ee 


56 BENJAMIN F. BUZARD ET AL. VS. ROBERT A. HOUSTON. 


did not tell me that Houston had endorsed it; he told me he had 
discounted it, and Houston told me himself he had discounted 
145 it. The draft was dated on the first of November, and on 
the 2nd of November Lockwood told me he had discounted 
it. -The draft was made payable to R. A. Houston or order. 
Question. It being payable to order, could he discount it without 
endorsing it? 
The plaintiffs’ counsel objected to the question, because it asks 
the witness to give a legal opinion without first having shown that 
he is an expert in law. 


Answer. I don’t think he could, as that is the usual way of dis- 
posing of paper of that kind. I paid the draft before or about the 
time it was due. 

When I paid it I think it was endorsed by Houston. His name 
was written on the back of it. I cannot tell the exact day on which 
I paid it. We had a running account at the bank, and I cannot 
tell the exact day it was paid. I have known W.S. Carothers, I 
think, about two years. His ranche adjoins our ranch, and passes 
through our pasture in going to and from his ranche. I presume 
Carothers made his headquarters at his home in Austin at the time 
of these transactions with Houston, but he was going back and 

forth toand from hisranche. Idon’t think I ever talked over 
146 ~=— any of my business matters with Carothers, except so far as our 

mutual interests were concerned in the division fence be- 
tween our lands. I may have spoken to him about my cattle pur- 
chases in a general way, but I do not remember of talking with him 
about any particular transaction. I presume Carothers knew of my 
purchase of the Mosty contract, although I never informed him in 
any way that I know of. I stated yesterday that I received a dis- 
patch from Carothers on the 9th or 10th of November. This dis- 
patch was sent from San Antonio, and was handed to me by Mr. 
Piper, at Uvalde. I had arrived at Uvalde the same night the dis- 
patch was received there. I was not expecting a dispatch, and did 
not go to Uvalde for that purpose. I was expecting Carothers in 
person, as we were to run a division line between us, and were to 
meet at Uvalde for that purpose. I know how Carothers came to 
despatch to me. Mr. Carothers stated to me, after my arrival in 
San Antonio, in response to his dispatch, that when he left Austin 
on the train to come to San Antonio he met Geo. W Littlefield, who 

had just returned from Lampasas, and he had told him all 
147 about the Mosty failure; and as he knew where I was, he ad- 

vised me of the fact immediately on his arrival at San An- 
tonio, the same night. 

I came to San Antonio in answer to this despatch on November 
10th or 11th. I left Uvalde the following morning. By reference 
to my memorandum of expense account I find I left Uvalde on No- 
vember llth and arrived at San Antonio the same night. From 
San Antonio I went to Austin, and from there I went direct. to Lam- 

asas. I was only in Austin a few hours. I saw at Lampasas 
udge Acker and a man named White, who had charge of some of 
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the Mosty cattle on behalf of Mr. Littlefield; the county clerk, and 
other parties whose names I do not know. 
Question. In your conversations with the parties named did you 
— cor the partnership between Mosty and McAnulty had been 
issolved ? 


The plaintiffs’ counsel objected to the question because it calls for 
hearsay evidence, and not being proper cross-examination ; the ques- 
tion is objectionable in form, and it is not a legal way of showing 
the existence or dissolution of a partnership. 


148 Answer. I learned that a partnership which had _ been 
formed between McAnulty and Mosty had been dissolved on 

or about the 7th of October, 1881. 
I saw a record of a bill of sale from Mosty and McAnulty of all 


his cattle. 


(The plaintiffs’ counsel here objected to that part of the answer 
which refers to the contents bill of sale.) 


The witness then proceeded as follows: I did not see a notige of 
the dissolution of the partnership between Mosty and McAnulty. I 
was informed by Judge Ackers, who drew the papers, that that part- 
nership had been dissolved. Judge Ackers did not show me a no- 
tice of the dissolution. He stated to me that such a notice existed 
and was on record. He did not show it to me, and I did not go to 
see it. I did not go to see it because I relied upon Judge Acker’s 
statement as sufficient. I was satisfied that the facts were as stated 
by Judge Acker, and for that reason I did not deem it necessary to 
look into the matter further after his statement. I was at Lam- 
pasas one night and aday. There was a telegraph line to Lampasas 
at that time. ; 

Question. With what line of telegraphy did the telegraph 
149 _—i|ine at Lampasas connect? 


(The — counsel objected to the question because it is im- 
material.) 


Answer. I do not know. I sent a despatch from there to Major 
Green, at Austin. In sending the despatch I did not ascertain what 
line it was and do not now know. I do not know if the tele- 

raph line at Austin is or is not a part of the general system of the 
Western Union Telegraph Company. I don’t know if any point in 
the country can be washed by telegram from Austin; I presume it 
ean; I have telegraphed from Austin. I have sent messages from 
Austin to Waco, to Saint Joseph, Missouri, and to San Antonio. I 
don’t remember having sent any to any other points from Austin. 


(The complainants’ counsel objected at the time and _ still objects 
to all questions and answers above in relation to telegraph lines, it 
being immaterial to any question at issue.) 


The witness then continued as follows: From Lampasas I came 
down to Georgetown by private conveyance, and from Georgetown 
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by train from Austin, San Antonio, and Harwood, and from 
150 Harwood by stage to Gonzales. I left Lampasas on the night 

of the 15th of November, and arrived at Gonzales on the 
night of the 17th. I saw Houston on the morning of the 18th, the 
following morning after my arrival at Gonzales. I had part of my 
conversation with Houston at Gonzales, at the bank of Littlefield, 
and part of it on the sidewalk. I believe the bank is known as the 
bank of Dillworth & Lewis. I met Mr. Dilworth in the bank; he 
was not present during our conversation. I don’t remember that 
our conversation on-the sidewalk was in front of any store; we 
walked out of the bank and set down, I think, on some lumber ; from 
there we walked over to the hotel and sat on the hotel porch. I 
don’t remember the exact language and conversation that passed 
between us during these interviews—there was considerable. I 
stated to him that I had ascertained Mosty was all broke up, 
and that I had gone up to see what could be done, and had 
found that Mosty had transferred all of his property early in Oc- 

tober, and before I had received from him the assignment 
151 = of that contract, and that he must have known of Mosty’s 

condition before that assignment was made; that I wanted 
him to fill the contract or return the money we had paid. He stated 
that he did not consider he was bound to do either, and that he had 
no knowledge of Mosty’s condition at the time he made the assign- 
ment. He positively refused and declined to do anything in the 
matter whatever, or to fill the contract, or to pay the money. This 
was, 1n substance, about the conversation we had. I have stated, in 
substance, as near as I can recollect, all that Houston said in these 
several conversations. I remember stating to him that we had payed 
him fifteen thousand dollars for no consideration, as the contract 
was null and void before it was transferred to us. He said he had 
sold the contract and had got his money, and intended to keep it, and 
that we would have took to some one else for our money. He suid 
he had assigned the contract without recourse, and that he did not 
think he was hable. I did not give him the first information of 

the failure of Mosty. I think he said Capt. Littlefield had 
152s first informed him. I stated to Houston that he had mis- 

represented the matter tome; that McAnulty was not a part- 
ner with Mosty in that contract, and that a special contract which 
existed between .Mosty and McAnulty had been dissolved some time 
early in October. 

Question. Did not Houston tell you, in the course of the conver- 
sations referred to by you as having taken placed at Gonzales, that 
he had never represented to you, as facts in his own know!edge, that 
Mosty was solvent, and that McAnulty was his partner, but had 
stated to you when the assignment was made that Mosty had made 
these statements to him, and that he, Houston, believed them to be 
true, and did you not then (meaning in those conversations) assent 
to Houston’s statements as true? 

Answer. Houston stated that he considered the contract good, or 
he would not have advanced the money on it, and that he consid- 
ered McAnulty was a partner, but that he had not represented that 
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McAnulty had told him so, but that Mosty had told him so. 
153 He did not say at that time that Mosty had made those rep- 

resentations to him, and I did not assent to the statements 
made by Houston at that time in regard to the matter. Houston 
stated at that time that I was mistaken in saying that he had told 
me that McAnulty had told him that he, McAnulty, was a partner 
in that contract, but said, “I told you that Mosty had told me so.” 
He did not say anything at this time that he had represented that 
Mosty was solvent, or that he had received the information of Mosty’s 
solvency from him, but said he considered the contract was good 
when he made the assignment. 


Re-examination: 


The witness then continued to testify upon re-examination as fol- 
lows: Captain Nauson became interested 1n the ranche some time in 
January, 1882, I think. The only parties interested, directly or in- 
directly, in the trade I made with Houston was Captain Hillard and 
myself. At the time the trade was made with Houston there was 
then about forty-one thousand acres of ranche lands owned by Cap- 

tain Hillard, Mr. Barnard, and myself. Mr. Barnard was at 
154 that time a resident of St. Josephs, Missouri. Mr. Barnard 

furnished no part of the money paid Houston on the contract, 
it was furnished by Captain Hillard and myself, and the assignment 
taken to Captain Hillard and myself. I do not know all the cattle 
men who drive cattle from Texas to Fort Dodge, Caldwell, and other 
northern cattle markets. I never knew Mr. Mosty or anything about 
his financial standing. I stated to Mr. Henkle on the morning of 
November the 1st— 


(The defendant’s counsel here objected to the question and answer 
upon the ground that any conversation between the witness and Mr. 
Hinkle is inadmissible, unless such conversation was had in the 
presence of the defendant, Houston.) 


The witness then proceeded as follows: That I would not take the 
assignment of the Mosty contract because I knew nothing about 
Mosty, and that we would go and complete our original contract. 
He said that he considered that contract perfectly good, and that if 

Rk. E. McAnulty was a partner in the contract that he was 
155 satisfied McAnulty was a partner in the contract as Houston 

had told him so; that no cattle contract in the State of Texas 
could be made any better, as McAnulty was as sound as any cattle man 
in the State, and that he knew Mosty was good, as he had handled 
at least twenty thousand head of cattle that season and had made 
a lot of money. Hinkle advised me to take an assignment of that 
contract instead of completing the other. This was a short time be- 
fore—probably half an hour—before Houston came to the meeting. 
At this time Hinkle was agent for the Texas Live Stock Journal, and 
his opportunities were very good for knowing the cattlemen gener- 
ally throughout the State. Mr. Houston offered to pay Smith for 
writing the assignment, but I think he declined to accept anything. 
I had never met Judge Smith before. I did not suggest that any 
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attorney should write the assignment. Mr. Houston said he knew 

Judge Smith and suggested that we go to his office and have him 

write it. When I stated to Mr. Houston that I had not 

156 sufficient money then here to pay the advance but would 

- have to give him a time draft until the money could be placed 

to our credit by Captain Hillard, he said it was all right, that it 

made no difference to him, as he did not need the money then at any 

rate, and I could make it payable at ten or fifteen days and it would 
he satisfactory to him. | 

Question. Did Mr. Houston deny at Gonzale’s having made the 
representations to you, concerning which you have testified, or did 
he merely content at that time that he had made such representa- 
tions upon belief and not as facts? 

Answer. He did not deny the representations made, except he de- 
nied that he had stated that McAnulty had told him he was a part- 
ner of Mosty’s, and said that Mosty had told him so; this conversa- 
tion at Gonzale’s was after Houston knew of the insolvency of Mosty. 


Recross-examination: 


The witness then continued to testify upon recross-examina- 
157 __ tion as follows: 

Mr. Barnard was to have an interest in the cattle ranche, 
provided he furnished his share of the money, and he had furnished 
no money up to the time of this transaction. 

Question. If one of the partners advanced money for the common 
purpose of establishing the cattle ranch, would the other partners 
be charged with their proportion of the money so advanced? 


(The plaintiffs’ counsel objected to the question, because neither 
the question or the answer is admissable, on the ground that it is 
asking an opinion upon a question of law.) 


The witness then proceeded as follows: 

Answer. I don’t know whether they would or not. 

Question. Would the advancing partner be credited with the 
amount advanced? 


(The plaintiffs made the same objection.) 


Answer. He would; the land was first purchased, and the ranche 
was to be established and each party have an interest in the cattle 
when they paid in their proportionate amount of money ; I 

158 __ paid for the first forty-one thousand acres of land purchased 
at Austin with money furnished by Captain Hillard, Mr. 
Barnard, and myself; the title was first taken in the name of Mr. 
Barnard and myself, and we deeded a one-third interest to Captain 
Hillard ; all of the cattle now on the ranche, and all purchased since 
its establishment, belong in common to the joint owners of the land. 


Question by the examiner: 


Do vou know, or can you set forth any other matter or thing 
which mav be a benefit or advantage to the parties at issue in this 
cause, or either of them, or that may be material to the subject of 
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your examination or the matters in question in this cause? If vea, 
set forth the same fully and at large in your answer. 
Answer. I do not know of anything. 
B. F. BUZARD. 


The testimony of the witness was then read over to him, and was 
by him pronounced correct, and the same was sworn to and sub- 
scribed before me, this the 21st day of October, A. D. 1882. 

GEORGE PASCHAL, Examiner. 


159 Second. The complainants offered and read the depo- 
sition of Alonzo Millett, a witness for complainants, taken 
before said examiner, which testimony is as follows: 


Mr. ALonzo MILLETT, a witness for the complainants, was then 
produced, and having been by me duly sworn to tell the truth, the 
whole truth, and nothing but the truth, testified as follows upon di- 
rect examination : 

My name is Alonzo Millett. I am thirty-nine vears of age. I re- 
side at San Antonio, Texas.’ I know Robert A. Houston, the defepd- 
ant in this case. I saw him about the middle of October, 1881, 
during the fair week, at San Antonio, at the Hord Hotel. (The de- 
fendant here objected to the question to and answer of the witness 
as to any conversation he may have had with the defendant Hous- 
ton concerning cattle trades between the witness and the defendant 
Houston, as irrelevant to the issue.) 

The witness then proceeded as follows: 

160 Houston first asked me if I was buying cattle,and I told him 

I was. He then told me he had some cows to sell. I asked him 
where they were. He told me one lot of about fifteen hundred was 
about Lampasas, and that he had about one thousand in Gonzales. 
I then asked him who was to deliver the cattle at Lampassas. He 
told me Lee Mosty. I then remarked that that trade wouldn’t be 
filled, and we wouldn’t talk trade about that lot, and those at Gon- 
zales we could not agree about the time of delivery. I wanted them 
in the fall, and he wanted to deliver them in the spring. He asked 
sixteen dollars a head for the Lampasas cattle. 

Question. State whether at that time you knew anything of the 
solvency of Mosty. ) 


(The defendant objects to the question for the reason that the 
knowledge of the witness could not affect the defendant unless it had 
been communicated to him.) 


The witness then proceeded as follows: 
Answer. I had my suspicions aroused. I[ had met Captain Lit- 
tlefield here four or five days, I think, prior to meeting Hous- 
161 ton, who had told me that he had advanced Mosty ten thou- 
sand dollars to buy cattle, for which he didn’t have the 
scratch of a pen for, and he censidered it as good as lost. I also 
met Mr. Towers at Denison, who had also made an advance of money 
to Mosty and had been looking him up to recover his money. Mr. 
Littlefield lives at Gonzales. 
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(The defendant objects to that part of the answer also in which 
the witness relates his conversation with Littlefield and Towers for 
the same reason stated in the previous objection.) 


The defendant declining to cross-examine the witness he was dis- 
charged. 
ALONZO MILLETT. 


The testimony of the witness was then read over to him, and was 
by him pronounced correct, and the same was sworn to and sub- 
scribed before me, this 21st day of October, A. D. 1882. 

GEORGE PASCHAL, Examiner. 


Third, the complainants offered and read the deposition of D. W. 
Hinkle, with exhibits attached to or referred to in the same, the tes- 
timony of said witness having been taken before the afore- 

162 said examiner, and is as follows: 


SAN ANTONIO, TEXAS, October 23, 1882. 


The depositions in this cause were resumed at 2 o’clock p. m., pur- 
suant to adjournment. | 

D. W. HIxkte, a witness for the complainants, was then produced, 
and having been by me duly sworn to tell the truth, the whole 
truth, and nothing but the truth, testifies as follows upon direct ex- 
amination : 

My name is D. W. Hinkle; I live at San Antonio, Texas; I am 
forty-six years of age; I am one of the proprietors of the Stock 
Journal Publishing Company, published at Fort Worth, and one of 
the Texas Investment Company, and manage a department of both 
concerns at San Antonio. In October and November, 1881, I lived 
in San Antonio, and my business then was the same as now. At 
this time I knew Buzard and Houston, two of the parties to this 
suit; I have known Houston for seven or eight years; I have known 
Captain Buzard about one year and a half. 


(The defendant defendant here objected to the question and 

163 answer of the witness, for the reason that the contract and 

assignment about which he is being interrogated are in writ- 

ing and appear to be so by the pleading of the parties, and speak for 

themselves; and any antecedent conversations relative thereto are 
not admissable as evidence.) 


The witness then proceeded as follows: In October, 1881, Mr. 
Houston asked me to sell two thousand head of cows for him which 
he had contracted from L. A. Mosty. He represented to me that 
most of those cows were then on hand in Lampasas county. I sold 
the cows to B. F. Buzard, by and with the consent of Mr. Houston 
and in his = and drew up a memorandum contract of the 
price and class of cattle, which was signed by both Buzard «& 
Houston on payment of five hundred dollars by Buzard to Houston, 
binding both parties to meet next day and ratify it. : 

Exhibit “A” to the defendant’s further answer was here shown the 
witness (see record, page 283, for this exhibit), who then said: 
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This is the memorandum contract to which I have referred. It 
is in my handwriting. I advised Buzard to buy the cattle men- 
tioned in this memorandum contract because Mr. Houston had told 
me that the cattle were then nearly all gathered and then on hand 
in Lampasas county, and that R. E. Anulty was Mosty’s partner 

in that contract for delivery. The next day Houston failed 
164 to put in appearance, as he had agreed to in the memoran- 

dum contract, and he (Houston) was absent for some ten days 
or two weeks. At the end of that time, ten days or two weeks, 
I{ouston asked me to get Buzard to let him off from the contract and 
take his original contract with Mosty in lieu of it. As Captain 
Buzard was present or in the city, I got him and Houston together, 
and Houston told him that as his business would prevent his 
giving his personal attention to the delivery of the cattle he would 
deduct twenty-five cents a head if Buzard would substitute Mosty’s 
contract in mt of his. Buzard asked me if Mosty’s contract with 
Houston was good. Houston answered, he being present, that R. E. 
McAnulty was a partner to the contract, and that most of the cattle 
were gathered and then in the rail-brand in Lampasas county. 
Based on that statement, I advised Buzard to take it. Mr. Houston 
then paid me my commission,and I had nothing further to do with it. 
Houston told me that McAnulty had told him himself that he was 

a partner of Mosty. Houston said that Mosty was as good 
165 financially as he was. All this conversation occurred in the 

presence of Captain Buzard. Captain Buzard said he didn’t 
know anything about Mosty ; that he knew Houston was good, and 
told Houston he only made the transfer to accommodate him (Hous- 
ton). Buzard told Houston that he transferred that contract, relying 
on Houston’s statement that both McAnulty and Mosty were inter- 
ested in the contract and were perfectly responsible. Buzard was to 
relieve Houston of the trouble of going up there and take Mosty’s 
contract—I mean an assignment of 1t—in tise of Houston’s contract, 
for which Houston paid him twenty-five cents a head. I was acting 
as agent for Houston in the sale of the cattle. 

Buzard asked me concerning the solvency of Mosty at the time of 
the interview with Houston, and just before. When the inquiry 
was made by Buzard about the solvency of Mosty, when Houston 
was present, Houston answered it. After the answer of Houston to 

this inquiry, I told Buzard that if R. E. McAnulty was a 

166 __—i partner of Mosty it made the Mosty contract as good as the 

ank, and I then advised him to take the transfer. He had 

declined to take the transfer of the Mosty contract in place of the 
other up to this time. 

Buzard stated that, as he didn’t know Mosty, he would have to 
rely on our joint statements that Houston’s contract with Mosty was 
good, and, relying on that statement he had would make the trans- 
fer. They then left my office together, and I never saw the transfer 
they drew up until some time after. 1] kept the memorandum con- 
tract in my possession from the minute it was drawn up until this 
transfer was made. I did not know the financial standing of L. A. 
Mosty at that time. My opportunities at that time of knowing the 
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financial condition of cattle men generally was perhaps better than 
—any man in the State. I had a considerable knowledge of Texas 


cattlé men generally. 


Cross-examination : 


The witness then continued to testify, upon cross-examination, as 
follows: 


167 In speaking of the cows which Houston said was on hand 

he did not tell me that Mosty had told him so; he ought 
to have known whether they were on nand or not, as the time 
of delivery from Mosty to him had been postponed on account of 
dry weather. When I first spoke to Buzard about the sale of the 
Houston cattle I told him they were the Mosty cattle that Houston 
was offering to sell, and I specified the county in which they were. 
It was the Mosty cattle that Buzard was bargaining for at the time 
the memorandum agreement was made, and Buzard so understood 
it. When Houston spoke of McAnulty as being a partner of Hous- 
ton, he said that McAnulty and not Mosty had told him so. 

I think that Mosty had handled some ten or twelve thousand 
head of cattle that year; I don’t think it was more than that; he 
had failed to comply with some of his contracts that spring; I knew 
McAnulty to be perfectly responsible of my own knowledge. 

When I advised Buzard to take the transfer of the Mosty contract 

I did so upon my own knowledge of the responsibility of Mc- 
168 Anulty, and not upon the representations of Houston as to 

McAnulty’s responsibility ; I did not think the contract was 
good without McAnulty being on it. 

I had an interview with Buzard the night before the transfer of 
the Mosty contract was agreed upon; Houston was present at this 
interview ; the transfer of the Mosty contract was then spoken of; I 
believe I was the only party, though, who spoke of it. Nothing was 
agreed upon that night in reference to the transfer. Buzard said he 
would like to have a talk with me and see what I thought about it. 
The matter was postponed until next day—the whole conversa- 
tion and trade. Buzard did not say he would give him an answer 
next morning; Buzard did not make his appearance at my office the 
next morning before Houston. 

I saw Houston and had a talk with him the next morning before 
I saw Buzard. Buzard came in while Houston and myself were 
talking. The trade was then closed in that interview. I think Buz- 
ard knew something of the financial standing of McAnulty; I think 

he knew him to be perfectly good as well as myself. 
169 I gave Buzard advice while I was acting as the agent of 

Houston, because he was a stranger in the State, and because 
Houston asked me to induce him to make that transfer. I would 
not have given him the advice I did if I had not known McAnulty 
to be perfectly good. I did not believe Mosty to be good; also, I 
didn’t believe the contract was worth a cent unless McAnulty was 
on it. 

Question. Had you learned from any other source or sources at 
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that time that McAnulty was a partner of Mosty in the cattle busi- 
ness ? 


(The complainants object to the question because it calls for hear- 
say evidence concerning the general partnership between those 
parties, and not concerning the partnership between those parties in 
the contract assigned, and is not the proper method of proving a 
— and is therefore incompetent, irrelevant, and imma- 
terial. 


Answer. I had heard that Mr. Houston had reported from various 
sources, and I knew that somebody must be furnishing Mosty the 
money to operate on. 

Question. When you started to answer the last question 

170 you commenced by saying, “there was a general rumor,” 

when you were stopped by the objection to the question ; 

please state now what was the general rumor that you were about to 
testify to. 


(Complainants’ counsel objected to the question because the ques- 
tion calls for testimony concerning rumors, and is incompetent, ifrel- 
evant, and immaterial.) 


Answer. I had tried to sell those same cattle to Millett, to Tom 
and John Dewees, H. D. Sullivan, and they all told me the contract 
was worthless or would never be filled; and H. D. Sullivan told me 
it lacked McAnulty’s signature to it to make it binding. 

Question. Now please answer the question if you had heard from 
any other source or sources, except through Houston, that McAnulty 
was a partner of Mosty in the cattle business? 


(The complainants made the same objection as above.) 


Answer. Only from parties to which Houston and I had tried to 
sell the cattle. They did not get the information from me. Buzard 
was the only man I ever told that Houston said that McAnulty was 

a partner in the Mosty contract, and Houston never told me 
171 = that McAnulty was a partner with Mosty in the general busi- 

ness. In October and November, 1881, I knew a man in 
San Antonio, froma Gonzales, named R. S. Walker, or Ruf. Walker ; 
Walker came as a messenger from Houston to Buzard, informing him 
that Houston could not comply immediately with the contract, because 
he was sick, but would do so as soon as he was well; this was be- 
tween the time the original memorandum contract was made up and 
the time of the transfer of the Mosty contract. I believe Walker 
came here in answer to a verbal promise made by Houston to 
Buzard to meet him, and to explain the reason why Houston could not 
meet him. I can’t tell how many days this was after the original 
memorandum contract was made. I stated Buzard wanted to have 
a talk with me before he gave Houston a definite answer. I had this 
talk with Buzard ; in this talk I did not tell him of Mosty’s finan- 
cial condition; I told Buzard that as Houston said the cattle were 
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gathered and in the rail brand, and were then in Lampasas 
172 county, and R. E. McAnulty was a partner to the contract, I 

considered the contract good. I did not tell Buzard that 
the Mosty contract was not good unless McAnulty was in it. Hous- 
ton paid me at that time twenty or twenty-five dollars for my com- 
mission in drawing up that contract. He didn’t pay me any com- 
mission for making the sale, as I didn’t think I made it. He paid 
me for my commission and assistance generally. He paid me the 
amount I mentioned in cash. Buzard paid me nothing for advising 
and assisting him; I was acting as the agent of Houston and not 


as the agent of Buzard. 
D. W. HINKLE. 


The testimony of the witness was then read over to him, and was 
by him pronounced correct, and the same was sworn to and sub- 
scribed before me, this 23d day of October, 1882. 

GEORGE PASCHAL, Examiner. 


At this point the further taking of the depositions in this cause 
was postponed, owing to the expiration of the day, until tomorrow, 
October 24th, at 10 o’clock a. m. 


173 San AnTONIO, Texas, October 24th, 1882. 


The taking of the depositions in this cause was then re- 
sumed, pursuant to adjournment. 

The witness, D. W. HINKLE, then appeared and requested to make 
an alteration in his testimony. The witness then stated: I wish to 
change my testimony on page 46, which reads: “ He ought to have 
known whether they were on hand or not, as the time of delivery 
from Mosty to him had been postponed on account of dry weather,” 
to read: “I knew that other contracts with Mosty had been _post- 
poned on account of dry weather, and that Houston knew that Lit- 


tlefield’s contract had been postponed on account of it.” 
D. W. HINKLE. 


“ poy to and subscribed before me, this 24th day of October, A. 
ees GEORGE PASCHAL, Examiner. 


Fourth. The complainants offered and read the deposition of 
Thomas Dewees, a witness for complainants, taken before 
174 said examiner as aforesaid, which deposition is as follows: 


THomas DEWEEs, a witness for the complainants, was then pro- 
duced, and having been by me duly sworn to tell the truth, the 
whole truth, and nothing but the truth, testifies as follows upon 
direct examination : 

My name is Thomas Dewees. I am forty years of age. I live in 
Bexar county, Texas. I am astock-raiser. I believe I know Cap- 
tain Buzard, Mr. Hillard, and Robert A. Houston when I see them. 
Personally, I have not known Mr. Houston a great while, and I 
have not known either of the parties a great while. I never met 
Houston until about eighteen months ago. I met Mr. Houston, as 
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near as I can remember, in San Antonio, while the Federal court 
was in session here in the fall of 1881; the exact date I cannot re- 
member. At that time I met him here he made us a proposition 
to sell us some cattle—cows ; a part of them was in Gonzales county, 
and a part of them in Lampasas county, I think. [ don’t know what 
cows they were in Lampasas county. I had a talk with 
175 Houston about some cows in Lampasas county for which he 
had a contract with another person. I don’t remember that 
he told me with whom this contract was made. The cattle he offered 
me were from eight hundred toa thousand head in Gonzales county, 
and from twelve to fifteen hundred head in Lampasascounty. This 
conversation, as well as I remember, was in the afternoon, after din- 
ner, and I told him I would see him next morning. I met him the 
next day, and he told me he had sold the Gonzales cows to Cole- 
man, Fulton & Co. He asked me then if we wanted to trade for the 
cows up the country, and I told [him] no; that we did not want 
them without the Gonzales cattle. The reason why I did not take 
the Lampasas cattle was because Houston would not agree to deliver 
them at our pasture, and we did not wish to handle them at_.Lam- 
pasas, or wherever they were. We proposed to take the Gonzales 
cattle at Gonzales county. The pasture where we wanted 
176 the Lampasas cattle delivered is in Wilson, Atascosa, and 
Karnes counties. I don’t think | had met either Captain 
Buzard or Captain Hillard before this talk with Houston. I don’t 
remember having met either. I may have met Captain Buzard. 


The defendant’s declining to cross-examine, the witness was dis- 


charged. 
THOS. DEWEES. 


The testimony of the witness was then read over to him, and was, 
by him, pronounced correct, and the same was sworn to and sub- 
scribed before me on this the 24th day of October, 1882. 

GEORGE PASCHAL, Examiner. 


Fifth. The complainants offered and read the deposition of Joun 
W. GAMEL, a witness for complainants, taken before said examiner 
as aforesaid ; which deposition is as follows: 


My name is John W. Gamel. Iam thirty-seven years of age. I 
reside in Mason county, Texas. I am a stock-raiser. I know B. F. 
Buzard and Robert A. Houston. Ido not know Moses Hillard. I 

knew Buzard and Houston in the fall of 1881. During the 
177. ~—s— fair at San Antonio in 1881 I had a talk with R. A. Houston 

about some cows—about one thousand head; they were in 
Lampasas county. I don’t know who was to deliver them. The 
conversation was simply this: I wanted the cows, and he didn’t 
want to let me have them. The reason why he didn’t want me to 
have them was that he said they were not good enough, or some- 
thing that way, and that he would rather put them off on this other 
party. I don’t remember that Houston said there was any doubt 
about the delivery of the cattle. He simply said I was a friend of 
his, and he did not want me beat, or something like that. He did 
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not claim to have the cattle then, and only claimed to have a con- 
tract for them. 


Cross examination: 


This conversation was at Hord’s Hotel in San Antonio. I don’t 
believe any one else was present; there was quite a crowd around 
us; we were sitting, as well as I recollect, on the sidewalk in 


front of the house; I did not make him an offer for the cattle. 
JOHN W. GAMEL. 


178 The testimony of the witness was then read over to him, 
and was by him pronounced correct, and the same was sworn 
to and subscribed before me, this 3d day of November, A. D. 1883. 
GEORGE PASCHAL, 
Examiner in Equity. 


The complainants then offered and read in evidence the deposition 
of R. E. McAnulty, a witness for the complainants, taken by inter- 
rogatories, in accordance with the State practice by agreement 
between the counsel for the complainants and the defendant, with 
the exhibits attacl:ed and referred to therein, which deposition, with 
commission, interrogatories, and copy of agreement, is as follows: 


WESTERN District oF TEXAS, 88: 


In the Circuit Court of the United States for the Western District 
of Texas at San Antonio. 


BenyAMIN F. BuzARpD AND Moses HILLARD 
vs. 
RospertT A. Houston. 


Suit pending in said court. Inchancery. No. 9. 


The President of the United States to the clerk of the district court, 
or any judge or clerk of the county court, or any notary public 
of the county of Shack/eford, in the State of Texas, Greeting: 


179 You are hereby authorized and empowered to cause to 
come before you R. E. McAnulty, a resident of the said county 

of Shackleford, and his answers take to the accompanying inter- 
rogaturies and cross-interrogatories propounded to him in a certain 
cause now pending in said U.S. circuit court, wherein B. F. Buzard 
and Moses Hillard, plaintiff-,and Robert A. Houston, defendant, 
and having reduced the said answers of the said witness or witnesses 
to writing you will— 

1st. Cause the same to be subscribed and sworn to by the said 
witness or witnesses. | , 

2nd. You will certify under your hand and seal of office that said 
answers were subscribed and sworn to before you. 

3d. You will seal upin an envelope the answers so taken, together 
with the answered interrogatories and this commission, and endorse 
your name across the seal. 
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4th. You will endorse on the said envelope the names of the 
parties to this suit and the name of said witness or witnesses. 

5th. You will direct the package to the clerk of the circuit court 

of the United States at San Antonio, Texas. 
180 6th. If the package is sent by mail you will have the — 
master or his deputy to endorse thereon over his official sig- 
nature that he received it from the hands of the officer taking the 
same, and in all other respects he will conform to the requisitions 
of the statute in such cases made and provided. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, and the seal of said circuit court hereto 
affixed at San Antonio, Texas, this 13th day of January, A. D. 1883, 
and the 107 year of our Independence. 

[L. s.] W. C. ROBARDS, 
Clerk U. S. Circuit Court. 
(Copy A.) 

Article of copartnership made and entered into this 17th day of 
August, 1881, by and between R. E. McAnulty, of Austin county, 
Texas, and L. A. Mosty, of Lampasas county, Texas. Witnesgeth: 

1st. That the said parties have this day entered into a co- 

181 partnership for the purpose of raising, buying, and selling 

stock in the State of Texas and adjoining Territories. | 

2nd. That said partnership shall be known as McAnulty and Mosty, 

and shall continue until dissolved by mutual consent or the death 
of either party. 

3d. That all stock raised or bought by said firm shall be branded 
thus X on the left side of the animal, and every animal so branded 
shall be known as the property of said firm. | 

4th. The capital tak of said firm shall be fifty thousand dollars 
or more, contributed as follows: Said McAnulty is to furnish the 
sum of fifty thousand dollars or more, and the said Mosty is to give 
his personal attention to said business, such as managing and super- 
intending ranches, hiring help, buying and selling stock, and every- 
thing necessary to be done in order to successfully prosecute and 
carry on said business. 

Witness our hands and seals, this 17th day of August, 1881. 

Signed in duplicate. R. E. McANULTY. [skat. 

L. A. MOSTY. orang 

Attest: 

JNO. C. HORTISON. 
R. L. HARPER. 


182 In U.S. Circuit Court for the Western District of Texas, at 
San Antonio. In Chancery. 


B. F. Buzarp and Mosgs HI._iarp, Complainants, 3 
v8. No. 9. 
Rosert A. Hovwston. 
To the defendant in the above-named case or his solicitors, Hancock 
& West, Waelder & Upson: 
You will-take notice that we will take the answers of R. E. Mce- 
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Anulty, a resident of Scha-kleford county, Texas, to the following 
interrogatories, to be read in evidence on the hearing of said cause. 
R. E. BARNARD, 
Of Counsel. 
JNO. A. & N. O. GREEN, 
Solicitors for Complainants. 


Interrogatory First. State your age, occupation, and place of resi- 
dence, and also state if you are acquainted with the parties to this 
suit, or any of them, and which, and if you know or have heard of 
the object of the suit, state such object in brief and general terms. 

Interrogatory Second. If you say the subject-matter of the 
183 si the suit grows out of a certain cattle contract made by one L. 
A. Mosty with the defendant, Robert A. Houston, and as- 
signed by the defendant Houston to the complainants, please state 
what you know about the said contract, its date, and its terms and 
conditions; state what connection or interest, if any, you ever had 
with or in said contract; and if you say you had no connection with 
or interest in said contract, please state when you first knew or heard 
of the same. 

Interrogatory Third. The complainant in this suit seeks to rescind 
the contract of assignment by the defendandant to them of a cattle 
contract between him, the said defendant Houston, and one L. A. 
Mosty, which cattle contract purports to have been made at Dodge 
City, Kansas, August 13th, 1881, and which was a contract by the 
said Mosty with the said Houston to deliver to him, the said Hous- 
ton, near Lampasas, Texas, from the first to tenth of May, 1882, fif- 
teen hundred head of cattle, cows & bulls, at the price of thirteen 

7s’5 dollars per head, in consideration of certain payments 
184 therein undertaken by the said Houston; and it is alleged in 

the bill of complainants against the defendant that the de- 
fendant at the time of assigning the said cattle contract to the com- 
plainants, to wit, on the first day of November, 1881, as an induce- 
ment to the complainants to accept the said assignment falsely and 
fraudulently represented to said complainants that you were a part- 
ner of the said L. A. Mosty in the said contract, and that you were 
bound for the fulfillment of the same by the said Mosty. Will you 
please state what you know about the said cattle contract between 
said Mosty and the said Houston, and what connection, interest, or 
responsibility, if any, you had in or towards said contract? And 
please state as to any partnership between you and the said Mosty 
at that time or any sihes time as effecting said contract, or what in- 
terest you ever had in the same or responsibility therefor; or what 
benefit, if any, you ever received from the same. 

Interrogatory 4th. Were you ever a partner in the cattle busi- 

ness with L. A. Mosty? If yea, please state what were the 
185) __—terms of the contract of partnership, when and where was it 

entered into, and when was it ended, and how was it ended, 
and for what reason. 

Interrogatory 5th. Please examine a paper herewith presented to 
you, marked (‘Copy A”), purporting to be a copy of a contract of 
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partnership between R. E. McAnulty and L. A. Mosty, dated August 
17th, 1881, and state who is the McAnulty and who the Mosty re- 


ferred to, and state, if you know anything about an original of. said» 


paper, and state what you know about the said copy being a true 
copy of the original. 

f you say it is a true copy, state where the original of said docu- 
ment is, and if you have the original please produce it, and attach 
the same to your answer to this interrogatory. 

Interrogatory Sixth. State when and where the said paper men- 
tioned in the preceeding interrogatory was executed, and state what 

other contract of partnership, if any, was ever executed or 
186 made between you and the said L. A. Mosty. 

Interrogatory Seventh. What amount of money did you 
furnish to the said L. A. Mosty on the contract of partnership be- 
tween you aforesaid; what was the date of your first giving him 
money on your partnership contract, and what amount of money did 
you pay out on account of the same; and state what amount of 
money, if any, did the said Mosty ever pay over or place in your 
control on account of said partnership. 

Interrogatory Eighth. What did L. A. Mosty do with the fifteen 
thousand dollars, or other sum, received by him from the defend- 
ant Houston on the cattle contract of 13th August, 1881, between 
him and said Houston, referred to in inierrogatories second and 
third above? Do you knowanything about it? If yea, state what 

you know,and what portion of it, if any, was received by you. 
187 Interrogatory Ninth. If you were in any way bound asa 

partner of said Mosty, or otherwise, for the fulfilment of said 
contract with the defendant, R. A. Houston, for the delivery of the 
1,500 head of cattle spoken of in interrogatory second and third 
above, or if you know anything about the same, or if you handled 
any of the money arising from said contract, please state how you 
were bound, what you know about the said contract, and what 
money you handled. 

Interrogatory Tenth. Please state fully your connection with L. 
A. Mosty in the cattle business in the summer and fall of 1881, and 
the nature of your transactions with him in that business. What 
class of cattle were you to buy and sell; and state all other facts 
necessary to show the nature of your dealings with one another. 

Interrogatory Eleventh. When, if ever, was the ag ragge 0 be- 
tween you and L. A. Mosty dissolved? How was it dissolved ? 

Were you indebted to said Mosty at the time, or was Mosty 
188 indebted to you? If he was indebted to you, on what ac- 

count was the said indebtedness, and what amount did he 
owe you? Did you advance any money afterwards on account of 
the partnership business? If you did, state the amount, and for 
what purpose. What property, if any, did you receive from Mosty 
on the dissolution on account of said partnership, and what was its 
value? What became of said property, and what, if anything, did 
you realize from it ? 

Interrogatory Twelfth. If you say you received any property from 
the said Mosty upon the dissolution of your partnership with him, 
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state particularly what said property was, and in what it consisted, 

where was said property; state as to whether you had actual pos- 

session of the same, and when and where it was delivered, and the 

circumstances attending the same; and if you state you took actual 

} possession of it, state where Mosty was at that time; state 

189 what was the character of your possession, whether notorious 
or not; who was present at the time. 

Interrogatory Thirteenth. Why did you dissolve your partnership 
with said Mosty? State the circumstances fully, and state the date 
of your dissolution, and state what you know about the solvency or 
insolvency of said Mosty at that time; what other debts did he owe 
at that time, to whom did he owe them, on what account were they 
contracted, and state how you know. ‘a 

Interrogatory Fourteenth. If you havestated that said Mosty was 
insolvent upon the dissolution of the partnership with you, state 
what you know as to the notoriety of that fact among his creditors. 

Interrogatory Fifteenth. Are you acquainted with J. H. Stevens, 
of Goliad county, Texas; Henry Heath, now of Red River, formerly 

of Gonzales county, Texas, and A. J. Covington, of Burnet 
190 county, Texas? If yea, what, if anything, did you say to 

them, or either of them, at any time, as to a partnership or 
contemplated partnership between you and L. A. Mosty, or what 
did you say at any time to them, or either of them, if anything, in 
reference to any interest you had or contemplating of having in the 
cattle contract hereinbefore mentioned between L. A. Mosty and the 
defendant Houston; state when and where the conversations, if 
any, occurred in reference to such matter, and state what interest, 
if any, you ever had in said Mosty and Houston contract; state 
fully as to time, place, and circumstances, and explain the matter 
enquired of. ) 

Interragotary Sixteenth and last. Do you know or can you set 
forth any other matter or thing which may be of benefit or ad- 
vantage to the parties at issue in this cause, or either of them, or 
that may be material to the subject of this your examination or the 
matters in question in this cause? If yea, set forth the same fully 


and at large in your answer. 
JNO. A. & N. O. GREEN, 
H. E. BARNARD, 
Solicitors for Complainants. 


191 Endorsed: In ch’y. No. 9. Benj. F. Buzard and Moses 

Hillard vs. Robert A. Houston. Interrogatories by — 
ants to R. E. MeAnulty. Filed Jan’y 13th, 1882. W.C. Robards, 
clerk. 
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In Circuit Court of the U.S. for the Western District of Texas, at 
San Antonio. In Chancery. 


B. F. Buzarp & MosgEs cy 
E 


vs. No. 9. 


Rosert A. Hovsrton. 


Cross-interrogatories to be propounded to R. E. McAnurty, a wit- 
ness for the complainants. 


Cross-interrogatory No. 1. If you have stated, in answer to the 
second and third interrogatories-in-chief, your connection with and 
interest in the cattle contract therein referred to between L. A. 
Mosty and R. A. Houston, then please state now whether it was not 
understood between said Mosty and yourself that said cattle contract 
should be included in your partnership with said Mosty, and that 

you should equally share the profits thereof, if any. 
192 Cross-int. No. 2. If,in answer to the fourth and fifth direct 

interrogatories, you have stated that there was a partnership 
in the cattle business between said L. A. Mosty and yourself, and 
that the copy attached to the direct interrogatory is a true copy of 
your partnership contract with said Mosty, then please state.now 
when that partnership was first formed. How long had it existed 
before it was reduced to writing ? 

Cross-int. No. 3. When did you first learn of the contract between 
Mosty and Houston, and when were the cattle sold by Mosty to 
Houston? Were they not in the same range with cattle of yours 
& Mosty? | 


The defendant objects to the seventh direct interrogatory and the 
answers thereto, for the reason that the matters therein inquired of 
are irrelevant to the issue in this case. 


Cross-int’y 4. If, in answer to the eighth direct interrogatory, you 

have stated what was done with the fifteen thousand dollars received 

from Houston, and what poriion of it was received by you, ifany, 

193 _ then please state also at what time the said fifteen thousand 

dollars were paid by Houston, giving the date of the payment 

as near as you can remember. Was said Mosty paid before or after 

the 17th day of August, 1881, and if after said last-mentioned day, 

you will also state whether the said sum was not invested in other 
cattle by said Mosty or by said Mosty and yourself. 


The defendant objects to the tenth direct interrogatory and the 
answer thereto, for the reason that the partnership contract between the 
witnessand Mosty is claimed to be in writing and speaks for itself, and 
this witness cannot vary its terms or construe it in his own behalf. 

The defendant objects to that portion of the absolute direct inter- 
rogatory which seeks to elicit the state of the accounts between the 
witness and Mosty, or the indebtedness of one to the other, as being 
irrelevant to the issues in this cause and to the remainder of said 
interrogatory, and the one next succeeding defendant propounds. 
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194 Cross-int’y No. 5. If you say, in answer to the eleventh 

and twelfth direct interrogatories, you have stated that your 
partnership with Mosty was dissolved, and that you received prop- 
erty upon such dissolution, you will please now state whether the 
cattle Mosty had contracted to deliver to Houston were not delivered 
to or taken possession of by you at the time of the above-mentioned 
dissolution of your partnership with Mosty, and whether you did 
not thereafter dispose of said cattle; and did you know that the 
cattle you so received were those which had been sold by Mosty to 
Houston. 

Cross-int’y No. 6. If, in answer to direct interrogatories thirteen 
and fourteen, you speak of the solvency of Mosty after the dissolu- 
tion of your partnership with him, and whether it was known to 
his creditors, ikon please state now which of his creditors were aware 
of such fact of solvency or insolvency, speaking from your own 
knowledge. 

Cross-int’y No. 7. Who is and has been present during the time 

of your answering the interrogatories and cross-interroga- 
195 tories propounded to you herein besides the officer taking 
your answer and vourself? 
JOHN HANCOCK anp 
WAELDER & UPSON, 
Solicitors for Defendant. 


Endorsed: No. 9. In chancery. Buzard & Hillard vs. Robert A. 
Houston. Interrogatories and cross-interrogatories to R. E. Mc- 
Anulty. We acknowledge service of the within interrogatories, and 
consent that commission may issue to take the answer of the wit- 
ness to the interrogatories and cross-interrogatories according with 
agreement on file of Dec. 9, 1882. Waelder & Upson, solicitors for 
def’t. Filed Jan’y 13, 1882. W. C. Robards, clerk. 


In the United States CircuitCourt for the Western Dist. of Texas, 
at San Antonio. In Chancery. 


v8 


Bens. F. BuzArp & Moses HILvarp, aie 
Y 
No. 9 


Rosert A. Houston, Defendant. 


In the above-named case it is agreed, by and between the counsel 
for the complainants and the defendants, that all testimony of wit- 
nesses desired by either of said parties may be taken and re- 
196 turned in the manner and by the officers provided by the 
laws of the State of Texas for the taking and returning of 
deposition in the district courts of said State. 
This agreement shall in no manner interfere with any other legal 
mode for taking deposition in the circuit court of the United States. 
The above agreement shall authorize the clerk of the court to 
issue commission and attach a copy of this agreement thereto. 
INO. A. & N. O. GREEN, 
Solicitors for Complainants. 
HANCOCK & WEST anp 
WAELDER & UPSON, 
Solicitors for Def’ts. 
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Endorsed: U.S. circuit court. In chancery. No.9. Benj. F. 
Buzard and Moses Hillard vs. Robert A. Houston, def’t. Agreement 
in respect to taking testimony. Filed Dec. 11, 1882. W.C. Robards, 


clerk, by W. McMaster, dep’y. 


In the Circuit Court of the United States for the Western District of 
Texas, at San Antonio. No.9. In Chancery. 


I, W.C. Robards, clerk of the circuit court of the United States 

197 for the western district of Texas, at San Antonio, do hereby 

certify that the foregoing and attached thirteen pages of manu- 

script, numbered in the margin of said pages from 1 to 13 (one to 

thirteen) 1 to 13, both inclusive, contained a full, true, and correct 

copy and transcript of the original and cross-interrogatories and 

copy of agreement in respect to taking depositions in the case of B. 

F. Buzard and Moses Hillard vs. Robert A. Houston, all of which 
appears from the records of said court now in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the circuit court of the United States of America for the 
western district of Texas, at San Antonio, at my office in said city of 
San Antonio, this 13th day of January, A. D. 1883. -° 

[L. s. W. C. ROBARDS, 
Clerk of the U. S. Circuit Court, W. D. T., at San Antonio. 


Endorsed: No. 9. In U.S. circuit court, western district of Texas. 
Benj. F. Buzard & Moses Hillard vs. Robert A. Houston. Copy of 
interrogatories to R. E. McAnulty. 


198 In the Circuit Court of the United States for Western Dis- 
trict of Texas, at San Antonio. 


Bens. F. BuzARD and Moses HILLARD vs. Ropert A. Hovusron. 
Suit pending in said court in chancery, No. 9. 


By authority of the commission directed to me and _ interroga- 
tories accompanying the same, which are hereto attached, from the 
clerk of the United States circuit court for the western district of 
Texas, at San Antonio, in case No. 9, 1n chancery, Benjamin F. 
Buzard and Moses Hilliard against Robert A. Houston, now pending 
in said court, I caused to come before me, at my office at Albany, 
in Sha-kleford county, State of Texas, R. E. McAnulty, the witness 
therein named, a resident of Shackelford county, State of 'Texas, who 
being by me duly sworn to speak the truth, the whole truth, and 
nothing but the truth, in answer to the several interrogatories and 
cross-interrogatories in said case propounded to him, proceeded to 

answer the same, as follows: 
199 To the first interrogatory the witness answers: My nameis 
R. E. McAnulty ; I am thirty-four yearsold ; I reside at Albany, 
Shackleford county, Texas; I am acquainted with plaintiff, Benj. ie 
Buzard and defendant, Robert <A. aston: I am not acquainted 
with Moses Hillard; have heard of the object of this suit; have 
heard that the object of the suit was to cancel or rescind a cattle 
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contract between Houston and L. A. Mosty, which was assigned tc 
plaintiffs, or something of that kind. : 

To the second direct interrogatory the witness answers: I don’t 
know anything of my own knowledge about the contract; have 
heard Houston say that he made a contract with L. A. Mosty, and 
have heard Mosty say that he made a contract with Houston con- 
cerning cattle; don’t know the date of the contract between Hous- 
ton and Mosty; have heard that it was made in August, 1881. I 
don’t know its terms and conditions, only from what I have heard 

Mosty and Houston say about it. I never had any connec- 
200 tion with or interest in said contract whatever. The first I 

knew or heard of the contract was from the statements made 
by Houston and Mosty in Dodge City, Kansas, on or about the day 
when they said that the contract was made;-that is to say, about 
August, 1881. 

o the third direct interrogatory the witness answers: I have 
stated in my answer to the 2nd interrogatorv that I know nothing 
of my own knowledge of the terms and conditions of said contract, 
and that I never had any connection with or interest in said 
contract; 1 had no connection, interest, or responsibility with 
or in said contract. There was no partnership relation exist- 
ing between Mosty and myself at the time said contract was made. 
There was a partnership formed between Mosty and myself on the 
17th day of August, 1881, but said contract of partnership between 
Mosty and myself did not affect, concern, or embrace said contract 
between Mosty and Houston or any other pre-existing contract be- 

tween Mosty and other parties. I was not to receive any 
201 benefit whatever from said contract between Houston and 

Mosty, and did not assume any responsibility therefor. I 
never had any partnership contract or any other contract with 
Mosty at any time affecting or concerning said contract between 
Mosty and Houston. 

To the 4th direct interrogatory the witness answers: I entered into 
a partnership with L. A. Mosty in the cattle business at Kansas City, 
Missouri, on the 17th day of August, 1881: the terms of the con- 
tract are embraced in the original contract (I mean the original and 
not the copy), which is attached to this deposition, marked in the 
margin “ Exhibit A,” (for this exhibit see page 212) and also marked 
in red ink thus+in the margin; it was ended on October 7th, 
1881, at Fort Worth, Texas, by a dissolution of the partnership, for 
the reason that Mosty did not comply with the terms of the con- 
tract of partnership, and was paying too much for cattle. I had 
furnished the money and he was to do the buving, selling, &e. I 
make said original contract, marked Exhibit “A,” and also marked 

+ in red ink a part of my answer to this 4th interrogatory. 
202 To the 5th interrogatory the witness answers: I have ex- 

amined the paper hereto attached, marked “Copy A,” and 
find that same is a true copy of said contract of partnership be- 
tween Mosty and myself in all things save a discrepancy in the 
middle name of the first subscribing witness. I am the R. E. Me- 
Anulty referred to, and L. A. Mosty, formerly of Lampasas county, 
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Texas, is the Mosty referred to. The original contract (that is to 
say, one of the duplicate originals) is now in my possession, and 
the same is hereto attached at the end of my deposition as requested, 
and is marked Exhibit “A” in the margin, and is also marked as 
stated before, thus +, in red ink. 7 

To the 6th direct interrogatory the witness answers: The said con- 
tract of partnership between Mosty and myself was made and ex- 
ecuted at Kansas City, Missouri, on the day it bears date, to wit, 
August 17th, 1881. 

I never had any other contract of partnership with said L. A. 
Mosty in my life. 3 

To the 7th direct interrogatory the witness answers: At 
203 the beginning of the said partnership I placed in the Mer- 
chants’ National Bank of Kansas City, Missouri, fifty thou- 
sand ($50,000.00) dollars, which sum Mosty drew out. On September 
20th, 1881, I paid to Mosty in person at Albany, Texas, six thou- 
sand ($6,000.00) dollars. I afterwards paid out fourteen thousand 
($14,000.00) on cattle which Mosty had bought on account of the 
partnership and failed to pay for, making the sum of seventy thou- 
sand dollars in cash that I paid to Mosty and for cattle on account 
. of the partnership. Mosty never paid to me a cent of money on 
account of the partnership, and never returned to me a cent of said 
sums in money. I received from Mosty at time of cissolution of 
partnership a bill of sale to the cattle Mosty had purchased with 
my money, from which I realized the sum of forty-four thousand 
($44,000.00) dollars in money, and for which there is now due me 
the sum of fourteen thousand dollars from a party to whom I sold 
a part of the cattle, leaving me a loss of twelve thousand 
sales besides various expenses. 

To the 8th interrogatory the witness answers: I don’t know 
that Mosty received any money from Houston. If he did receive 
any money from Houston I do not know the amount, and I do not 
know what Mosty did with the same. I know that I never received 
any part of it at any time. 

To the 9th interrogatory the witness answers: I was in no way 
bound as a partner or otherwise for the fulfillment of said contract 
between Houston and Mosty, and I know nothing about said con- 
tract save from the street talk I had with Mosty and Houston about 
the same, and I never handled any of the money arising from said 
contract. 

To the 10th interrogatory the witness answers: As I have stated 
before, our partnership commenced on the 17th day of August, 1881, 
and ended October 7th, 1881. It was understood between us that 

he was to buy steer cattle, and nothing but steers. This was 


204 


205 averbal agreement. He bought stock cattle and steers. This 


was one cause of the dissolution ; that is to say, because he 
bought stock cattle contrary to our verbal agreement. 

To the 11th interrogatory the witness answers: The partnership 
was dissolved on the 7th day of October, 1881, by mutual consent. 
I was not indebted to Mosty in any sum ; he was indebted to me and 
executed and delivered to me the bill of sale above mentioned to 
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cover said indebtedness. He was indebted to me in the sum of sev- 
enty thousand dollars, as above stated, on account of moneys I had 
advanced him for the purpose of buying cattle and on account of 
cattle he had bought but had not paid for as above set forth. 

I never advanced any more on account of the partnership after 
the said dissolution. 

To the twelfth interrogatory the witness answers: I received from 
Mosty a bill of sale to cattle, the actual number not known, which I 
sold for the gross sum of fifty-eight thousand dollars, of which sum 
I have received four thousand dollars. 

To the twelfth interrogatory the witness answers: The property 
I received consisted of cattle about thirty-eight eidved (3,800) 
head were then on the road to the Pan Handle under herd, of 

which actual possession was delivered tome. The balance 
206 consisted of cattle running on the range in. Lampasas and 

adjoining counties in Texas, of which I received possession 
by what is known as “range delivery;” the 3,800 head before 
mentioned on the road to the Pan Handle, I paid all expenses on 
same after Oct. 7th, 1881, and the persons in charge of the herd were 
considered my employes and agents. At the time of the dissolution 
at Fort Worth, Texas, Oct. 7th, 1881, at which time possession was 
given me individually, Mosty was in Fort Worth, Geo. B. Loving was 
present. My possession was open and notorious. I was in posses- 
sion before that date so far as one partner can be deemed to in pos- 
session of the partnership property. 

To the 13th interrogatory the witness answered: I dissolved my 
partnership with Mosty for the reason that he was not buying the 
kind of cattle he had verbally agreed with me to buy and because he 
was paying prices for cattle which I deemed too high; and for the 
further reason that I heard that some of his individual checks had 
been dishonored. I did not know at that time whether he was sol- 

vent or insolvent. From the way he did business [ could 
207 ~—s not tell. Since that time I have ascertained that he was in- 

debted to G. W. Littlefield, the Lee-Scott Cattle Company, 
Torres & Gudgell, and Fairchild; said debts being contracted on 
account of cattle. 

To the 14th interrogatory the witness answers: I do not state that 
said Mosty was insolvent at the time of dissolution. I had heard 
before that time that he had made contracts with Littlefield and 
Houston. Heardsince about his other indebtedness. Mosty has no 
ey that I know of subject to execution, but I understand that 

1e has plenty of money. 

To the 15th interrogatory the witness answers: I am acquainted 
with Mr. Henry Stephens, who lives somewhere in south Texas ; don’t 
know where his home is; he isa cattle man. I have no recollec- 
tion of any acquaintance with Henry Heath and A. J. Covington. 
I mav have met them, but do not recollect them at this time. I 
never had any conversation with them upon the subject of my co- 
partnership with Mosty, and never had any conversation with them 
or either of them with regard to my connection with or liability on 
the contract between Houston and Mosty, as I never had any con- 
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nection with the same and never contemplated having any 
208 such connection, interest, or liability with said Houston & 
Mosty contract. 

To the 16th interrogatory the witness answers: [ have stated all 
I know about the matter in the foregoing answers) : 

And the said witness proceeded to answer the cross-interrogatories 
hereto attached, as follows: 

To the first cross-interrogatory the witness answers: I never had 
anything to do with said contract between Houston & Mosty ; never 
agreed to include the same in my partnership contract with L. A. 
Mosty ; never agreed to share in either the profits or losses of the 
same. Qn the contrary, I told Mosty at the time J entered into co- 
partnership with him that I did not wish to have any thing to do 
with his antecedent business. 

To the second cross-interrogatory the witness answers: My part- 
nership contract with L. A. Mosty was formed on the 17th day of 
August, 1881, and was reduced to writing on the same day. 

o the 3d cross-interrogatory the witness answers: I first learned 

of the contract between Mosty and Houston at Dodge City, 

209 Kansas, through conversation had with Houston & Mosty 

about the time said contract was made, if it was made at all; 

that is to say, some time‘in the early part of August, 1581. If any 

cattle embraced in the Houston and Mosty contract ran in the same 

range with cattle belonging to myself and Mosty, I do not know it. 

I do not know anything about any such cattle embraced in the 
Houston & Mosty contract. 

To the 4th cross-interrogatory the witness answers: I do not know 
anything about the fifteen thousand dollars mentioned as having 
been paid by Houston to Mosty. If said sum, or any other sum, 
was paid by Houston to Mosty I do not know what Mosty did with 


‘the same. I do know that Mosty and myself together never did in- 


vest said sum. 

To the 5th cross-interrogatory the witness answers: I never re- 
ceived any cattle from Mosty which had been sold or contracted by 
Mosty to Houston. If Houston had any sort of right or claim to or 

interest in the cattle which I received from Mfosty at the time 
210 = of said dissolution I did not know it then and do not know it 
now. 

To the 6th eross-interrogatory the witness answers: I do not state 
that Mosty was solvent or insolvent at the time of the dissolution, 
or afterwards; and I do not know which of his creditors, if any, 
were aware of his pecuniary circumstances. 

To the 7th cross-interrogatory the witness answers: No one has 
been present during the time I have been answering the above inter- 
rogatories, save the officer before whom my deposition is taken. 


R. E. McANULTY. 
THE StTaTE OF TExAs, Shackleford County : 


I, A. A. Clarke, a notary public within and for the Shackelford 
county, Texas, do agp certify that by authority of the commis- 
sion directed to me, and interrogatories accompanying the same, 
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which are hereto attached, from the clerk of the circuit court of the 
United States for the western district of Texas, at San Antonio, and 
attested by the Chief Justice of the Supreme Court of the 
211 United States, in the case of Benjamin F. Buzard and Moses 
Hillard against Robert A. Houston, in chancery, No. 9, pend- 
ing in said court, I caused to come before me at my office in Albany, 
Schackleford county, Texas, the witness therein named, R. E. Mc- 
Anulty, a resident of said Shackelford county, Texas, who, being by 
me duly sworn to speak the truth, the whole truth, and nothing but 
the truth, answered the several interrogatories and cross-interroga- 
tories in said case propounded to him as above set forth, which an- 
swers I caused to be reduced to writing, as above set forth, in the pre- 
sence of said witness, and they were sworn to and subscribed before 
me at my office in said town and county on this the 17th day of 
January, 1883, by the said witness, R. E. McAnulty. — 
In witness whereof I have hereunto set my hand and official seal 


on said day. . +s a 
Notary Public, Shackelford County, Texas. 


212 Exuipit A. (See page 201 McAnulty’s deposition.) 


Articles of copartnership made and entered into this 17th day of 
August, 1881, by and between R. E. McAnulty, of Austin county, 
Texas, and L. A. Mosty, of Lampasas county, Texas, witnesseth : 

Ist. That said parties have this day entered into a copartnership 
for the purpose of raising, buying, and selling stock in the State of 
Texas and adjoining Territory. 

2nd. That said copartnership shall be known as “ McAnulty & 
Mosty,” and shall continue until dissolved by mutual consent or 
death of either party. 


3d. That all stock raised or bought by said firm shall be branded 


thus (X) on the left side of the animal, and every animal so branded 
shall be known as the property of said firm. 
4th. The capital stock of said firm shall be fifty thousand dollars 
or more, contributed as follows: Said McAnulty is to furnish the 
sum of fifty thousand dollars, or more, and said Mosty is to 
213 = give his personal attention to said business, such as man- 
aging and superintending ranches, hiring help, buying and 
selling stock, and everything necessary to be done in order to suc- 
cessfully prosecute & carry on said business. 
Witness our hands gnd seals this 17th dav of August, 1881. 


(Signed in duplicate.) 
R. E. McANULTY.  [sEAt. 
L. A. MOSTY. SEAL. 
Attest : 
JNO. S. HARBISON, 
R. L. HARPER. 


Endorsed: No.9. Inchancery. Benj. F. Buzard and Moses Hil- 
liard vs. Robert A. Houston. Deposition of R. E. McAnulty. Opened 
and filed March 5th, 1883. W.C. Robards, clerk. 


eS er eget tS Ws BIS 


¥ 
° 
SS i 


BENJAMIN F. BUZARD ET AL. VS. ROBERT A. HOUSTON. Si 


And here complainants rested. The defendants thereupon, on the 
hearing of this cause, offered and read the following evidence: 


214 First. The defendants offered and read the deposition of 

G. N. Dilworth, a witness for the defendant, taken before 
George Paschal, Esqr., examiner in equity for the circuit court of 
the United States for the western district of Texas, before referred 
ya the proceedings relating thereto, which depositions is as 
ollows: 


G. N. DILwortTH, a witness for the defendant, was then produced, 
and having been by me first duly sworn to tell the truth, the whole 
truth and nothing but the truth, testifies as follows, upon direct ex- 
amination : 


My name is G. N. Dilworth; I am past forty-five years of age; I 
reside in Gonzales county; I am a banker by occupation ; I was en- 
gaged in banking in August and September, 1881; about September 
30th, 1881, I received a a draft from Ball, Hutchins & Co., drawn by 
L. A. Mosty on Robert A. Houston, for eight thousand five hundred 
dollars. Mr. Houston was not in town at the time I received it, and 
I had to hold it for several days until he came in. He came inon 
October 7th, 1881, and instructed me to pay the draft and charge it 

up to him, which I did on that day. About this time and up 
215 to November first and second, 1881, Houston kept his bank- 
ing account with me. 


(Plaintiffs’ counsel objects to the above question and answer, be- 
cause the same is irrelevant.) 


The witness then proceeded as follows: 

At this time Houston was indebted to me about twelve thousand 
dollars; that is, from about the 7th of October to about the first or 
second of November. I knew nothing of Mosty’s financial condi- 
tion about November Ist or 2d, except I believed him to be good. I 
knew nothing to the contrary until some time about the last of No- 
vember. I gave Houston advice how to transfer the Mosty contract. 
I advised him to transfer it without recourse, and he remarked that 
he did not know how it ought to be done. I told him to geta lawyer 
to draw up the transfer. I told him if, in the spring, there should 
be any trouble about the number of cattle or their delivery, he would 
have to go up there and see about it if he sold the contract and 
guaranteed. This conversation took place a day or two before the 
transfer to complainants. 


(Plaintiffs’ counsel objected at the time to all the foregoing con- 

versations between the witness and defendant, because neither 

216 of the complainants were present at the time of the conver- 
sation, and therefore it is irrelevant.) 


The witness then proceeded as follows : 

At the time I gave Houston the advice to transfer the Mosty con- 
tract I had no knowledge of Mosty’s insolvency, and heard no re- 
marks to that effect, and no suspicion that he was insolvent. 
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(Plaintiffs’ counsel objects to the foregoing answer of Mosty’s 
financial condition, because the same is irrelevant.) 


Cross-examination : 


The witness then proceeded to testify upon cross-examination as 
follows: 

I first spoke of the transfer of the contract; he told me — had 
sold the contract, and was coming up to San Antonio to close the 
trade, and I then suggested the method how it should be done; he 
told me — had sold or was about to sell the contract, and not the 
cattle; I don’t remember the date of the conversation ; he was then 
preparing to come up to close the trade; he had left his home and 
was then on his way up; I knew Littlefield had a contract with 

Mosty for some cattle, and the time of delivery had been post- 
217 _ poned, the reason given being on account of dry weather; I 
mean to say this was not a contract made direct with Mosty 
& Littlefield, but with Mosty and Bennett, and that it was trans- 
ferred by Bennett to Littlefield; of my own knowledge I know 
nothing of Mosty’s financial standing only from general reputation. 


Re-examination: 


Mosty’s general financial reputation was that of a solvent respon- 
sible man up to the latter part of October or first of November, 1881. 


Recross-examination : 


I knew nothing of Mosty’s financial reputation, except at Gonzales’, 
and I got my information from men who hed dealings with him ; 
the Bennett Bros——I believe there are three of them in the firm— 
and Louis Robinson are persons who I heard speak of Mosty’s finan- 
cial condition, besides Houston & Littlefield, and_there were others 


whose names I cannot now recall. 
G. N. DILWORTH. 


The testimony of the witness was then read over to him, and was 
by him pronounced correct, and the same was sworn to and sub- 
scribed before me, this 31st day of October, A. D. 1882. 

GEORGE PASCHAL, Examiner. 


218 Second. The defendant offered and read the deposition of 

L. G. Robinson, a witness for the defendant, taken before the 
said examiner before referred to, which deposition and proceedings 
are as follows: 


L. G. Rosrnson, a witness for the defendant, was then produced, 
and having been by me duly sworn to tell the truth, the whole truth, 
and nothing but the truth, testified as follows upon direct examina- 
tion: 

My name is L.G. Robinson. I am forty years of age. I live in 
Lavaca county, Texas. My occupation is a cow and sheep raiser. 
In September, October, and November, 1881, I was buying cattle in 
my county, in Fayette and adjoining counties. During this period 
I was acquainted with one L. A. Mosty. I had known him since 
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1877. I had had business transactions with him from 1877 to 1881. 

I had sold him a herd of cattle every year, and had sometimes 

bought cattle for him during this period. Mosty’s financial stand- 

ing in August and September, 1881, was good, so far as Iknow. In 

September, 1881, I met R. E. McAnulty, and had heard of 

219 him before. I met him at Bellville, Austin county, Texas. 

Mr. Mosty and Mr. Bennett were present when I met him. 

Mr. Mosty informed me when I met him at Bellville in September, 
1881, that McAnulty was a partner of his. 


(Complainants’ counsel objects because it is not a proper way to 
prove partnership, and because it is immaterial.) 


The witness then proceeded as follows: 

McAnulty, Mosty, and myself happened to be at Bellville in this 
way: I went to Bellville at the invitation of Mr. Mosty to meet Mr. 
McAnulty. McAnulty and Mosty were together that night, and 
went off together to Fort Worth, I believe on the train. They 
seemed to know each other. They invited me to be present that 
night at a business talk, but I did not go. This meeting was to be 
at the Manning Hotel, kept by McAnulty’s father-in-law. Most 
told me in September, 1881, that he and McAnulty had bought Bob 
Houston’s, the defendant’s, yearlings, to be delivered, I think, at Fort 
Worth in the spring of 1882. 


(‘ross-examination : 


I know nothing of Mosty’s financial standing except from my own 
dealings with him. I had handled his checks for four or five 

220 years. These checks were handled asa part of my individual 
dealings with him. It was September 13th, 1881, when I met 

Mosty at Bellville. I know nothing more of the partnership be- 
tween Mosty & McAnulty except what Mostly told me. I don’t 
think he told me when the partnership commenced. He told me 
they had gone into a partnership some time before, and were in 
artnership then. My last dealings with Mosty was some time in 
May, 1881. In 1881 I sold about two thousand head of cows, and 
cows and calves for L. A. Mosty to other parties. I never bought 


any cattle from Mosty on my own account, nor for any one else. 
L. G. ROBINSON. 


The testimony of the witness was then read over to him, and was 
by him pronounced correct, and the same was signed and sworn to 
before me, this 31st day of October, A. D. 1882. 

GEORGE PASCHAL, Examiner. 


Third. The defendant offered and read the depositions of S. R. 
Walker, a witness for the defendant, taken before said examiner as 
aforesaid, which deposition is as follows: 


221 ~ S.R. WALKER, a witness for the defendant, was then pro- 


duced, and having been duly sworn to tell the truth, the 
whole truth, and nothing but the truth, testifies as follows: 


My name is S. R. Walker, sometimes called Ruff Walker. I live 
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at Gonzales. I will be 28 in December. Iam astockman. Bob 
Houston and I came to San Antonio together at the time the first 
memorandum contract between Buzard & Houston was made, and 
at that time Bob Houston and myself were very intimate, and I 
know considerable of his business, and on the way up here he spoke 
of this Mosty cow trade, and said that he would have to sell those 
cows or make his spring drive (meaning the spring of 1882) lighter 
than he wished, and that he would rather sell the cows and make 
full drives, which he expected to do if he could get a certain figure 
for them which he specified, but I disremember the exact figure. 
After getting to San Antonio he met Buzard and made a trade with 
him to sell the bunch of cows. I was present and saw the outlines 
of the contract drawn up and five hundred dollars paid by 
222 Buzard to bind the trade, which was to be closed the Tuesday 
of the following week. Thenext day, I think it was, we went 
home, and Bob Houston was taken sick and got me to come up on 
the Tuesday when the contract was to be closed and see Buzard and 
set a time for Houston to meet him. I came up on the day the con- 
tract was to be closed and met Buzard, and we set the time to be 
from the 12th to the 15th of November, and when Buzard got here 
on November 12th or 15th, whichever it might be, he was to tele- 
graph to Houston. Then I returned home and Houston, myself, 
and several others came up to the fair at San Antonio a few days 
afterwards, and on our arrival here at night Bob Houston met Bu- 
zard. I saw Buzard and Houston together the next morning after 
our arrival; this was several days before the time fixed between 
Buzard & myself for their meeting, and it was the time that the 
trade between them wasclosed. This was a new trade, being a trans- 
fer of the Mosty contract, and the old trade was that Houston was 
selling this number of cows—the Mosty cows. 
223 I have been acquainted since the early part of last season, 
nearly two years, with Mosty. I never had any business with 
him. I met Mosty and McAnulty together at Bunham, in Septem- 
ber or August, 1881. As far as my knowledge went Mosty’s finan- 
cial standing in September, a:d up to October, was good. I did not 
hear of his failure until some time after the trade was closed between 
Buzard and Houston. 


Cross-exam ination : 


[ know nothing about the matter of the new trade, except what 
Houston told me. I know that Buzard spoke about the ret being 
closed, but he did not speak to me of the nature of the new trade. 
Some stockmen about Gonzales had dealings with Mosty. His 
financial standing seemed to be good at that time. if it had been 
doubted I should have known it, I think. 

S. R. WALKER. 


The testimony of the witness was then read over to him, and was 
by him pronounced correct, and the same was sworn to and sub- 
scribed before me, this 51st of October, A. D. 1882. 

GEO. PASCHAL, Examiner. 
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224 Fourth. The defendant offered and read the deposition of 

Robert A. Houston, a witness for the defendant, taken before 
said Examiner Paschal as aforesaid, with exhibits attached thereto, 
which is as follows: . 


Rosert A. Houston, the defendant, was then duly sworn to tell 
the truth, the whole truth, and nothing but the truth, and testifies 
as follows upon direct examination: 

I am thirty-three years of age; I am a cattle raiser; I reside at 
Gonzales, Texas. I was in San Antonio in October, 1881—some 
time between the first and the tenth of the month, as near:as I re- 
member. I met Major Hinkle while I was here, and I asked him if 
he knew of any one who wanted to buy some cows. He said he did. 
I told Hinkle if he met any one who wanted to buy the cattle to 
sell them for me—one thousand at Gonzales, and one thousand 
five hundred cows and fifty bulls at Lampasas. During that even- 
ing I sold the Gonzales cows to Tom Coleman and H. D. Sullivan, 
to be not less than seven hundred or more than one thousand 

head, for fifteen dollars a head. While we were fixing the 
225 contract with Mr. Sullivan after supper Major Hinkle 

walked up with Mr. Buzard and introduced me to him, and 
says: I have sold your cows to Captain Buzard for fifteen dollars and 
fifty cents per head. I told him it was all right; I was glad that he 
had sold them. Buzard paid me there five hundred dollars to bind 
the contract we were to enter into. I think we were to fix up the 
contract five or six days afterwards. At the time appointed to draw 
this contract I was quite sick, but sent S. R. Walker to San Antonio 
to meet Mr. Buzard, and to tell Mr. Buzard why I could not get -here, 
and to tell Mr. Buzard to appoint any time after a few days and I 
would meet him at any time he might appoint. He sent me word 
to come to San Antonio and he would meet me here at any time be- 
tween the 12th and 15th of November, 1881. I- came up to the 
San Antonio fair on the 3lst of October, and I met Mr. Buzard at 
Hord’s Hotel that night. I told him I was glad to meet him, as we 
could fix up our contract at this time and it would save me another 

trip to San Antonio. He said he guessed we could arrange 
226 the matter at this time. We were talking at Hord’s Hotel 

after supper on the night of the 31st, and I asked him where 
we should meet the next morning to fix up that contract. He said 
we would get together at the hotel next morning and go somewhere 
and arrange it. I then said to him: Mr. Buzard, I have got a propo- 
sition to make you. I said: If you will take this Mosty contract off 
of my hands and release me entirely, I will deduct twenty-five cents 
a head off of each cow and bull. He said: Where is your Mosty con- 
tract; let me see it? I handed it to him. He read it, and he asked 
me where Mosty lived. I told him in Lampasas. I told him that 
he ought to have known Mosty; that he was a large cattle dealer, 
and I had heard it said frequently he handled more cattle in 1881 
than any Texas man on the market. He handed me the contract 
back, and said: I will give you an answer in the morning. | 

He came to me the next morning, November 1st, about 9 o’clock, 
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and said: I am ready to fix up the contract; are you? Isaid: Yes, 

sir. Hesaid: Come, let us go over to Hinkle’s office. We 
227 ~— sat down in Hinkle’s office, and Buzard said: Mr. Houston, 

let me see that contract again. He read it over twice, and 
said if I would let the interest on the fifteen thousand dollars on 
the Mosty contract go with the twenty-five cents p’r head, and I said 
I would to close the trade. He said he did not like to make a trade 
of that kind much ; he knew I was good for the amount of money 
he had to advance, and Mosty he did not know anything about. I 
told him by paying me back the fifteen thousand dollars I had paid 
out, and releasing me entirely, and giving me his obligation for the 
difference, which was one dollar ‘and a quarter a head, payable on 
the faithful compliance of the contract, I would give him the con- 
tract—which he did. , 

He said he did not know if Mosty was good or not. I told him I 
considered him good ; that I thought he was good for his contracts; 
that he had made two contracts of the same kind with friends of 
mine in my county, and the parties had told me that Mr. Mosty was 
a ange and had carried out the contracts with them per- 

fectly. 
228 He asked me who the parties were. I told him Bennett 

Bros. and Miller, Sayers & Kokernut. I told him I consid- 
ered him as good as myself, as he had handled twice as many cattle 
in 1881 as I had. I told Buzard that Mosty had told me, as we 
were coming from Kansas together, that he was a partner of R. E. 
McAnulty in all their cattle dealings ; that he said they were part- 
ners, but the contract did not show thev were partners, but Mosty 
had told me that they were partners. I told him the way that 
Mosty came to tell me they were partners was that we were talking 
about a herd of yearlings I had sold to McAnulty, amounting to 
twenty-five hundred head. He told me that Mc. had given me too 
much for the yearlings; that they were going to carry them West 
and grow them, and did not expect to put them on the market. 

After he accepted the contract we went off to hunt a lawyer to 
write the contract. I told him we could get Judge Smith. We did 
so. Told him how we wanted the contract written. He wrote it. 

Buzard gave me a draft for the amount of money, and we — 
229 separated. This was on the first of November, 1881. The 

next time I saw Mr. Buzard was between the 16th & 20th 
of November, at Gonzales. He told me he was hunting me, that 
Mosty had broke, and he wished me to get that money for him. I 
told him that Mosty was the man that owed him the money, to go 
after him. He remarked that he might just as well go after a wet 
dog; that he had been to Lampasas, and the property was all hid, 
smuggled, and he thought his best chance was to work on me. I 
told him I owed him nothing. He said somebody owed him, and 
he didn’t propose to pay something for nothing. I asked why he 
didn’t come to me before he went to Mosty; if I owed him, why 
he went to Mosty. Hesaid because he thought he would try Mosty, 
and if he could get it out of him he would doso. He said, How 
about that partnership? Did you not tell me that McAnulty was a 
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artner of Mosty? I told him no, that I had told him that Mosty 
ad told me so coming down from Kansas City on the train, and 
Buzard said he knew I had Mosty and McAnulty in partnership 
in same way, and he did not remember how it was. Mr. 
230 Henry Heath, a merchant of Gonzales, was present during 
this conversation. I had no further conversation with Mr. 
Buzard about the matter after this. He told me he would sue me 
to the extent of the law, as he was a lawyer himself. On November 
10th, 1881, I had an appointment to meet M. K. Wolf in Austin, 
and he told me in presence of W.S. Carothers that he thought that 
Mosty was crippled financially. I asked him why he thought so, 
and he said a friend of his had informed him of a draft being pro- 
tested. I had never heard of Mosty’s insolvency before. Littlefield 
nor any one else had ever told me of Mosty’s insolvency before this. 
I believe the statement I made to Buzard regarding the financial 
standing of Mosty to be true, and all other things I stated to him. 
At this point the further taking of the depositions in this cause 
was adjourned until to-morrow, November Ist, at 9 o’clock a. m. 
: GEORGE PASCHAL, Examiner. 


231 San Antonio, Texas, November 1st, 1 882. 
The depositions in this cause was resumed at 9 a. m., pursuant to 
adjournment. 


Rosert A. Houston, a witness for the defendant, was then recalled 

“i the stand, and continued to testify, upon direct examination, as fol- 
OWS : 

The difference in the proposition I made to Buzard on October 
31st and the original agreement was twenty-five cents p’r head and 
the interest on the fifteen thousand dollars I had advanced to Mosty, 
and the further difference that this was a transfer of the Mosty con- 
tract without recourse on me, and the original contract was one in 
which the cattle had to be delivered by me. My reason for discount- 
ing the Buzard draft was that I was owing Mr. Dilworth between 
twelve and fifteen thousand dollars, and they discounted it at the 
same rate of interest [ was paying Dilworth, and I took the money 
home and saved exchange. 

This enabled me to strengthen my credit with my banker, Dil- 
worth, and to make additional purchases in carrying out my busi- 

ness. I wanted money to make an advance to Porter and 
232 Newsome for about sixteen hundred yearlings. I never of- 

fered to sell the Mosty contract to any one Dut Buzard. | 
offered to sell Alonzo Millett the Mosty cows and the Gonzales cows, 
and made the same offer to Tom and John Davis to sell the cows; 
this was between October 1st & 10th, 1881. 

Davis offered me fourteen dollars a head, to be delivered at his 
ranch in Atascosa & Wilson counties, and Millett offered me the 
same, or less, and wanted them delivered in the fall of 1881, while 
my contract was for the spring delivery of 1882. 

I never offered to sell the contract, without recourse, to any one ex- 
cept Buzard. The only reason given by Millett why we couldn’t 
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trade for the Mosty contract was that I couldn’t deliver them in the 
fall, and he offered less money than the cattle cost me. 


Cross-examination: 


When I left home to come to the fair I had no idea of c'osing the 
original contract at that time, because I had no idea I would then 
meet Buzard, as the arrangement had been made with Walker to 

meet me between the 12th and 15th of November, and this 
233 was the 31st of October. When I left home to come here I 

did not come to sell the Mosty contract; I came to attend the 
fair. I didn’t expect to sell the Mosty contract on this trip to any- 
body, as I had sold the cattle to Buzard, and they were his cattle. 
The first contract I considered a sale of the Mosty cattle to Buzard, 
and I offered them to noone else. The Mosty cattle were the cattle of 
the first trade. I told him they were Lampasas cattle ; those were the 
only cattle of that description I owned in Lampasas county. I got 
here between seven and eight o’clock on the night of October 31st last. 
I don’t know what time that day Buzard came here. I don't re- 
remember that he told me when he got here. I first made the 
proposition that night to close up the trade we had made. He said 
we could do it, but the money he was to give me he had used for 
some other purpose, and could not put it up before fourteen or fifteen 
days, but if it would suit me he could give me a draft payable in 

fourteen or fifteen days. I did not state to him at this time 
234 that it made no difference to me, as I did not need the money 

just then, and I did not state this to him at any time. I told 
him if he gave me a draft payable in fourteen or fifteen days that 
it could be arranged in that way, and that we could go on with our 
contract. At the time I made this trade with him I do not remem- 
ber of knowing that Buzard was fencing a pasture and wanted the 
cattle for breeding purposes. I did not know at this time that 
Buzard had a-partner, and I don’t remember that I knew that he 
had a partner at the time the contract was assigned ; he did not tell 
me so, or any one else, and I don’t remember whether the contract 
shows it or not, or whether the draft showed it. Buzard and my- 
self had completed our agreement, at Hinkle’s office, before we went 
toget a lawyer to draw up the assignment. I don’t remember whether 
there was or was not any change made after we left Hinkle’s office. 
We were at Hinkle’s about ten or fifteen minutes. Major Hinkle was 
there a part of the time, and told Buzard that Mosty was good and 

solvent, and did most of the talking himself, and told Buzard 
235 he knew Mosty better than I did. Hinkle had a good deal 

to do with the trade, and advised Buzard to take the assign- 
ment. He introduced me to Buzard. I had never known Buzard 
before, and Hinkle said he had sold the cattle to Buzard before Bu- 
zard and I spoke about the subject. This was in reference to the 
first contract. Hinkle was nobody’s agent in the sale of this cattle 
that I know of. I told him if he could sell the cattle to doso. I 
told Hinkle after the sale was made that I would give him a suit of 
clothes, and he came back and said he needed the money more than 
he did the clothes, and I then paid him twenty-five dollars in money. 


i 
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I saw Hinkle on the night of October 31st, 1881. I did not tell him 
on this night about my new proposition to Buzard. I heard him 
and Buzard speaking privately about it. I gave Hinkle twenty-five 
dollars for the first oath I heard some of the conversation between 
Buzard and Hinkle. If Buzard had not accepted the transfer of the 

Mosty contract I was ready to close up the original contract 
236 on the morning of November Ist,and I told Buzard so. Our 

negotiations were not at an end concerning the first contract 
until Buzard agreed to accept the assignment of the Mosty contract 
and release me from the first contract. Buzard agreed to accept the 
transfer of the Mosty contract about 9 o’clock on the morning of No- 
vember Ist. I don’t remember if Buzard agreed to accept the trans- 
fer of the Mosty contract before or after the conversation with 
Hinkle, on that morning before referred to, in which Hinkle spoke 
concerning the solvency of Mosty. I did not tell Buzard before he 
agreed to accept the transfer of the Mosty contract that Mosty was 
as good or better than I was. I told him that he ought to be as 
good as anybody, from the number of cattle he claimed to have han- 
dled in 1881. : 

Question. Did you not tell Captain Buzard before he agreed to 
accept the assignment of the Mosty contract that you knew the Mosty 
contract would be filled, because Mosty then had twelve hundred— 
or the most of the cattle on his ranch or range in Lampasas county 

—in his ranch or rail brand? 
237 Answer. I did not. I told Captain Buzard that Mosty 

would have to road-brand the cattle for me in any brand that 
I might name; that this was my contract, and that he (Buzard) 
could have the same privilege, but that Mosty told me there would 
be about twelve hundred of these cattle in his range or ranch brand 
which he called the rail brand. The rail brand of Mosty is a long 
bar running from the shoulder towards the flank from a foot to two 
feet long, and I knew this to be his brand from cattle which I had 
seen delivered by him in Kansas and in Gonzales county, and he 
(Mosty) told me it was his brand. 

Question. Did you not tell Captain Buzard before he agreed to ac- 
cept the assignment of the Mosty contract that you knew the contract 
would be filled, because R. E. McAnulty was a partner with Mosty 
in this contract; that you knew R. BE. McAnulty was such partner 
in this contract, because R. E. McAnulty had told you he was a part- 
ner with Mosty in this contract? 

Answer. No, I never did, though I heard Buzard swear the other 

day that I did. I said to him as I stated before, that Mosty 
238 had told me, coming from Kansas City to Denison, in August, 

1881, that he and McAnulty were partners in the cattle busi- 
ness, also in the twenty-five hundred yearlings I had sold to Me- 
Anulty to be delivered in May, 1882. 

Question. Did you at any time tell Captain Buzard what is em- 
bodied in the foregoing questions? 

Answer. I never did. 

Question. Did not Captain Buzard demand when he came to Gon- 
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zales to see you that you should pay back to him the fifteen thou- 
sand dollars he had paid to you? . 

Answer. He did, and I told him Mosty owed him the money. I 
did not — and to go to him. He said he had been to Mosty and 
could get nothing, and he thought he could work on me. 

Question. Did not Captain Buzard, on the morning of the first 
day of November, 1881, refuse to accept an assignment of the Mosty 
contract unless you would guarantee the fulfillment of it; and did 
you not upon that refusal state that the reason why you wished to 
assign the contract instead of completing the one already under ne- 

gotiation was because at that time (that is between May Ist 
239 & 10th, 1882) you would be employed in other transactions 

and could not well attend to the completion of said contract 
by said Mosty, and that it would bea useless thing for you to attend 
to the delivery of the cattle by Mosty and then hand them over im- 
mediately to Buzard & Hillard ? 

Answer. Buzard did not refuse to accept an assignment of the 
Mosty contract unless I would guarantee the fulfillment of it; but 
accepted it, and said he would accept it if I would give him the 
interest on the fifteen thousand dollars that Mosty would owe. 
I told him that I would be busy receiving and branding cattle about 
that time in Gonzales county, and it would suit me to get him to 
take this contract, and that I would deduct the twenty-five cents pr. 
head on the previous contract if that suited him; if not, I would go 
on with the first contract; and he said if I would give hiro the inter- 
est he would doit. It would have cost me about this amount to 
have gone and received the cattle, but I did not so tell Buzard that 

I remember of. I did not tell Buzard that I could not well 
240 attend to the completion of the contract by Mosty, and that it 

would be a useless thing for me to attend to the delivery of 
the cattle by Mosty and then Se them immediately over to Bu- 
zard & Hillard. 

Question. Did not Captain Buzard state at the time he accepted 
this transfer that he (Buzard) knew nothing of the solvency of Mosty, 
but that he would take your word for it; and also take your word 
that McAnulty was a partner with Mosty in this contract; and take 
an assignment of this contract to accommodate you and save you 
the trouble of going up there to receive the cattle ? 

Answer. Buzard did not say at the time he accepted this transfer 
that he knew nothing of the solvency of Mosty and would ac- 
cept my word for it. Kio such conversation pa between Buzard 
and myself that he would take my word that McAnulty was a part- 
ner with Mosty in the contract, and it could not have happened, be- 
cause I never told Buzard McAnulty was a partner with Mosty in 
the contract. I told him that Mosty had told me he was a partner 

with McAnulty in the cattle business, but I did not tell him 
241 that Mosty had said he was a partner in this contract. Bu- 
zard did not tell me that he would take an assignment of this 
contract to accommodate me and save me the trouble of going up 
there to receive the cattle. I paid him for all the accommodation 
he did forme. Buzard and myself held our conversation in Gon- 
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zales in front of Heath’s store, sitting on a ladder, and Heath was 
standing in the door not five feet from us and heard the conversa- 
tion. I think we metat the bank; but we had all our conversation 
about the matter in front of Heath’s store. 


Re-examination: 


(A paper, dated November Ist, 1881, and purporting to be signed 
by Buzard and Hillard, was here shown the witness, who, after ex- 
amining the same, identified it, and the same is hereto attached and 


marked Exhibit “ D.”) 


ExHipit “ D.” 


San ANTONIO, TEx., Nov. 1st, 1881. 


This is to witness that we this day become the assignee of 

242 Mr. R. A. Houston, of all his rights under and by virtue of 
a contract for delivery of cattle between him and L. A. Mosty 

for the consideration of $15,000.00 paid down, and the further sum 
of eighteen hundred and thirty-seven dollars & +55, to be paid by 
us to R. A. Houston upon the final delivery to us of the cattle by 
said Mosty under the said contract between R. A. Houston and 


Mosty. 
BUZARD & HILLARD. 
R. A. HOUSTON. 


The testimony of the witness.was then read over to him, and was 


by him pronounced correct, and the same was sworn to and sub- 


scribed before me, this lst day of November, 1882. 
GEORGE PASCHAL, Examiner. 


Fifth. The defendant then offered and read in evidence the depo- 
sition of Henry Heath, a witness for the defendant, together with 
interrogatories, commission, and agreement of counsel attached 
thereto, the said deposition having been taken by interrogatories 
under State practice, which deposition is as follows: 


243 WersTERN DistRIcT or TEXAS, 88: 


In the Circuit Court of the United States for the Western District of 
Texas, at San Avtonio. 


Bens. F. Buzarp & Mosges H:itiarp vs. Ropert A. Houston. 
Suit pending in said court. No.9. In chancery. 


The President of the United States to the clerk of the district court 
or any judge or clerk of the county court, or any notary public of 
the cuunty of Red River, in the State of Texas, Greeting. 


You are hereby authorized and empowered to cause to come be- 
fore you Henry Heath, a resident of the said county of Red River, 
and his answers take to the accompanying interrogatories and cross- 
interrogatories propounded to him in a certain cause now pending 
in said U. S. circuit court wherein B. F. Buzard & Moses Hillard are 
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plaintiffs and Robert A. Houston defendant, and having reduced 
the said answers of the said witness to writing you will— 

1st. Cause the same to be subscribed and sworn to by the said 
witness. 

2d. You will certify under your hand and seal of office that said 

anwers were subscribed and sworn to before you. 
244 3d. You will seal up in an envelope the answers so taken, 
together with the annexed interrogatories and cross-inter- 
— and this commission, and endorse your name across the 
seal. 

4th. You will endorse on the said envelope the names of the 
parties to this suit and the name of said witness. 

5th. You will direct the package to the clerk of the circuit court 
of the United States at San Antonio, Texas. 

6th. If the package is sent by mail you will have the postmaster 
or his deputy to endorse thereon over his official signature that he 
received it from the hands of the officer taking the same, and in all 
other respects you will conform to the requisitions of the statute in 
such cases made and provided. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, and the seal of said circuit court hereto 
affixed at San Antonio, Texas, this 12 day of December, A. D. 1882, 
and the 107 year of our Independence. 

W. C. ROBARDS, 


CVk U. S. Circuit Court, 
By W. McMASTER, 


Dep’ty. 


245 = In Circuit Court of the United States for the Western District 
of Texas, sitting at San Antonio. In Chancery. 


vs. 


BuzaRp & HILLaRD 
No. 9 
Rospert A. Hovston. 


Interrogatories to be propounded to Henry Heath, of the county of 
Red River, State of Texas, a witness for the defendant. 


Interrogatory 1. What is your name, age, occupation, and place 
of residence? 

Int’y 2d. Do you know the parties to this suit, or any of them ? 
If yea, please state which of them you do know and how long you 
have known them. 

Int’y 3. Have you ever lived in the town of Gonzales, in this 
State ; and, if so, when did you live there ? 

Int’y 4. If you havestated in answer tothe last interrogatory that 
you lived in the town of Gonzales in November, 1881, then please 
state whether during that month you were present at or overheard 
a conversation between Capt. Buzard, one of the plaintiffs in this 

case, and Robert A. Houston. 
246 Int’y 5. If you say you were present at or overheard such a 
conversation, then please state, as near as you can remember, 
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the day of the month when the same took place and what each party 
said. State particularly whether in that conversation anything and 
what was said by the parties in relation toa partnership between 
R. E. McAnulty and L. A. Mosty ; what question or questions were 
asked by Capt. Buzard and what answer or answers were given by 
Houston relative to said partnership. State all that was said by 
both Capt. Buzard and Mr. Houston. 

Int’y 6. lf, in answer to the last interrogatory, you have stated 
that you were present at or overheard a conversation between said 
Buzard and said Houston, and have stated fully what the conversa- 
tion was at the time at whicla it occurred, then please state now at 
what particular point or spot the said conversation took place, how 
and where the parties were sitting or standing, and where you were 
sitting or standing during the same. Beas minute as you can in 

answering this question. 
247 Int’y 7. In answer to this interrogatory please state any 
other matter or thing that you may know relative to the 
subject-matter of these interrogatories which may benefit either 
party to this suit, as fully as if you had been specially interrogated 


thereto. 
C. S. WEST anp os 
WAELDER & UPSON, 
Solicitors for Defendant. 


In the Circuit Court U. States for the West. Dist. Texas, at San An- 
tonio. In Chancery. 


BENJAMIN F. Buzarp and Moses HI.Liarp, Complainants, 
; 18. 
Rosert A. Hovston, Defendant. 


Cross-interrogatories propounded by the complainants to Henry 
Heath, a witness for the defendant. 


Cross-int’y 1. If you ever lived at Gonzales, Texas, state how long ; 
where did you live, in Gonzales or the county of Gonzales; with 
whom did you live; name each person you lived with there, and 

_ how long you lived with each; what did you do there; what 

248 was your business there; and, if you have pursued any 

more than one business there, state how many different 

kinds of business you pursued, and who employed you. Did you 

ever live with the defendant; if yea, in what capacity, and how 
long ? 

Cross-int’y 2. What are you doing or what business are you en- 
aged in where you now live; with whom or at whose house do you 
ive, and in whose employment are you now? 

Cross-int’y 3. If, in answer to direct interrogatory 3, you say you 
overheard a conversation at Gonzales between the plaintiff, B. F. 
Buzard, and the defendant, Robert A. Houston, state how you hap- 
pened to overhear it ; how far off from the parties were you; state 
your exact locality at that time and the exact localitv of Mess. Bu- 
zard & Houston? Did they talk loud or softly; were they angry 
with each other and vociferous in their talk or not? ee 
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Cross-int’y 4. Were you invited by either of the gentlemen to 

hear what they had to say; if so, which one invited you to 

249 doso; are you sure you heard all they had to say to each 
other at that time? 

Cross-int’y 5. If you say you overheard any conversation between 
them, stateall you heard them say ; state the very words; begin with 
the conversation and state what Buzard said to Houston, and what 
Houston said to Buzard; give their words and not your own, or 
= understanding of what they said; and now say whether you 

ave given the words used by each. 

Int’y 6. Who was present at the time you heard the conversation ; 
was anybody? If you say anybody else was, state who it was ; give 
his name and place of residence; did such person or persons hear 
what you did of the conversation between Capt. Buzard and Mr. 
Houston ? 

Cross-int. 7. How came Mr. Houston to know that you overheard 
the conversation? Did you tell him so; if you did, when and 
where was it you informed him; did you inform him by letter or 

verbally ? 
250 Cross-int’y 8. If you say you overheard the conversation 
spoken of in direct interrogatories 4 & 5 of defendant, and 
if you further say you were not invited by either Capt. Buzard or 
Mr. Houston to be present and witness the conversation, please 
answer and say if you did not know it was highly improper for you 
to have done so. Please explain your conduct in this matter. 

Cross-int’y 9. Was not Capt. Buzard a stranger to you, and was it 
any of your business to overhear what he had to say in a matter of 
business to Mr. Houston ? | 

Cross-int’y 10. Who is, and has been present besides the notary 
during the giving of your testimony in this case? 

JNO. A. & N. O. GREEN anp 
H. E. BARNARD, 
Solicitors for Complainants. 


Endorsed : U.S. circuit court. In ch’cy. No.9. B. F. Buzard 
& Moses Hillard, compl’s, vs. Robert A. Houston, defendant. 


251 Int'y X Int’y to Henry Heath. 


DECEMBER 9, 1882. 


We acknowledge service of the within interrogatories, and con- 
sent that commission issue at once to take the deposition of the 
within-named witness in accordance with the agreement this day 
signed between the solicitors of the complainant and the defendant. 


JNO. A. & N. O. GBEEN, 
Solicitors for Compl’s. 


W. C. ROBARDS, Cl’k, 
By W. McMASTER, Dep’ty. 


Filed Dee’r 11, 1882. 
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Copy of Argument. 


In U. States Circuit Court for Western District of Texas, at San 
Antonio. . In Chancery. be 


BENJAMIN F. Buzarp & Mosrs HILLArp, Complainants, 
v8. 
Rosert A. Houston, Defendant. 


In the above-named cause it 1s agreed by and between the coun- 

sel for the complainants and the defendant that all testimony 

252 of witnesses desired by either of said parties may be taken 

and returned in the manner used by the officers provided by 

the laws of the State of Texas for the taking and returning of depo- 
sitions in the district court of said State. 

This agreement shall in no manner interfear with any other legal 
mode for taking depositions in the circuit court of the United 
States. . 

The above agreement shall authorize the clerk of the court to 
issue commisions and attach copy of the argreement thereto. 

, JNO. A. & N. O. GREEN, 
Solicitors for Complainants. 
HANCOCK & WEST &~ 
WAELDER & UPSON, 
Solicitors for Deft. 


Endorsed: U. S. circuit c’t. In ch’e’y. No.9. Benj. F. Buzard 
& Moses Hillard, compl’s, vs. Robert A. Houston, def’t. Argrement 
in respect to taking testimony. Filed Dec’r 11, ’82. W.C. Robards, 
cl’k, by W. McMaster, dep’ty. 


253 In the Circuit Court of the United States for the Western 
District of Texas, at San Antonio. No.9. In Chancery. 


I, W. C. Robards, clerk of the circuit court of the United States 
-for the western district of Texas, at San Antonio, do hereby certify 
that the foregoing and attached seven pages of manuscript, num- 
bered in the margin of said pages from one to seven (both inclusive) 
contain a full, true, and correct copy and transcript of the original 
direct and cross-interrogatories propounded to Henry Heath, of Red 
River county, State of Texas, and a true and correct copy of the 
agreement of counsel in reference to the taking of testimony in the 
case of Benj. F. Buzard & Moses Hillard vs. Robert A. Houston, all 

of which appears from the records of said court, now in my office. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of the circuit court of the United States of America for the 
western district of Texas, at San Antonio, at my office in said city of 

San Antonio, this 12th day of December, A. D. 1882. 
W. C. ROBARDS, 
CUk of the U. S. Circuit Court, W. D. T., at San Antonio, 
By W. McMASTER, Dep’ty. 


254 Endorsed: No. 9. In chancery. In U. S. circuit court, 
western district of Texas. Benj. F. Buzard & Moses Hillard 
vs. Robert A. Houston. 
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Copy of Direct and Oross-Interrogatories to Henry Heath, of Red River 
County, and Copy of Agreement of Counsel in reference to taking of 
Testimony. 


STATE oF Texas, Red River Co.: 


I, G. B. Dean, J. P. and ex-officio notary public for said county, — 
in compliance with the commission hereto attached, did, on the first 
day February, 1883, cause Henry Heath, the witness therein named, 
to appear before me, and said witness having been first by me 
duly sworn to true answers make to the interrogatories and cross- 
interrogatories propounded to him as follows, to wit: 

To first Int. he answers: 
255 My name is Henry Heath; age, 34 years; place of resi- 
dence, Bennett Sta-, Red River county, Texas; occupation, 
clerk. 

Int. 2nd. I have known Robert A. Houston about 4 years; I have 
seen Mr. Buzard once; would know him if I was to see him ; know 
nothing of Mr. Hillard. 

Int. 3. Lived in the town of Gonzales, in this State—came there 
1879, left there in August, 1882. 

Int. 4. I heard a conversation between Captain Buzard and R. A. 
Houston. 

Int. 5. I think it was in the month of Nov., 1881; do not remem- 
ber day of month. The first that attracted my attention to them 
was a remark made by Mr. Buzard to R.A. Houston, that he had 
paid his money for something that had no-value, and R. A. Houston 
replied that he was as ignorant of that fact as he (Buzard) was. 

Mr. Buzard made some remark which I did not understand. Mr. 
Houston then remarked, which I supposed to be a reply to Mr. 
Buzard, that he came down on the train with Mr. L. A. Mosty from 
Kansas in August, 1881, and he, Mosty, told me that he and R. E. 
McAnulty were partners; that is what I told you. Buzard then re- 

marked, Yes, you said something of the kind; about that 
256 time I was called off in the store, and heard no more of the 
conversation. 

Int. 6th. The conversation occurred at the front northeast corner 
of my store, in the town of Gonzales, in Gonzales county, Texas; the 
parties, Mr. Buzard and R. A. Houston, were sitting on a-pair of 
skids; there were three front doors in my store-building, and I was 
standing in the east front door of the same. 


Int. 7. I know nothing else that would benefit either party. 
HENRY HEATH. 


Cross-int. 1. First he answers: I lived in the town of Gonzales, 
in Gonzales county, Texas, from 1879 until August, 1882 ; followed 
the occupation of grocer merchant and saloon-keeper ; I kept house 
and lived with my family; I never worked for any one but for my- 
self; I never lived with the defendant. 

Cross-int. 2. I am now clerking for J. C. Carter, keeping house, 
and living with my family. 

Cross-int. 3. It was my custom when not busy to stand in front of 
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my house, and the remark of Buzard drew my attention to the con- 
versation. I was standing in my northeast: front door about 
257 7 or 8 feet from Mess. Buzard and Houston, and they were 
sitting on a pair of skids at the northeast corner of my store, 
to my right; they were talking in an ordinary tone of voice; they 
were not angry with each other. 
Cross-int. 4. I was not invited by either of the gentlemen to hear 
what they had to say; all that I heard I have stated. 
Cross-int. 5. I think it was in the month of November, 1881; do 
not remember the day of month; the first that attracted my atten- 
- tion to them was a remark made by Mr: Buzard to R. A. Houston 
that he had paid his money for something that had no value, and R. 
A. Houston replied that he was as ignorant of that fact as he, 
Buzard, was. Mr. Buzard made some remark which I did not 
understand. Mr. Houston then remarked, which I supposed to be - 
a reply to Mr. Buzard, that he came down on the train with Mr. L. 
A. Mosty from Kansas in August, 1881, and he, Mosty, told me that 
he and R. A. McAnulty were partners; that is what I told you. 
Buzard then remarked, Yes, you said something of the kind. About 
that time I was called in_the store and heard no more of the 
conversation. 
258 Cross-int. 6. I do not know of any one present during the 
conversation between Mr. Buzard and R. A. Houston. 
Cross-int. 7. At a later hour of the same day that the conversa- 
| tion occurred between Mr. Buzard and R. A. Houston, I met Mr. 
~ Houston in the back room of my store in company with several 
P other gentlemen and asked him what was the matter with he and 
the gentleman that he was talking to outside; he then told me the 
_ = entleman’s name was Mr. Buzard. I then and there told him that 
— = heard that part of the conversation that I have stated. : 
| Cross-int. 8. I was at ‘my place of business and the conversation 
I heard was so short and being so close to my business that [it] was 
impossible for me not to have heard the conversation, and I am not 
aware of breaking the rules of etiquette whatever. 
Cross-int. 9. Mr. Buzard was a stranger to me, and it was none of 
my business to overhear what he had to say to Mr. Houston, or any 
one else. | 
Cross-int. 10. W. A. Sport was the only one that has been present. 
HENRY HEATH. 


* =e “ 


THe State OF Texas, Red River County: 


259 I, Geo. B. Dean, J. P. and ex-officio notary public in and 
| for said county, do hereby certify that the facts by me stated 
as aforesaid are true, and that the foregoing answers were by the 
said witness, Henry Heath, sworn to and subscribed before me. 
Given under my hand officially and seal of office in the town of 
Bennett, in said county, on this the Ist day of February, 1883. 
[x. s.] GEO. B. DEAN, | 
J. P., and ex-officio Notary Public, Red River County, Texas. 
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260 Sixth. The defendant then offered and read in evidence the 
deposition of J. H. Stephens, a witness for the defendant, 
taken by agreement of counsel under the State practice, together 


with the interrogatories and commission attached thereto, which is_ 


as follows: 
WESTERN DIstTRICT OF TEXAS, 88: 


In the Circuit Court of the United States for the Western District 
of Texas, at San Antonio. 


Bens. F. Buzarp vs. RoBert A. Houston. 
Suit pending in said court. 


The President of the United States to the clerk of the district court 
or any judge or clerk of the county court or notary public of the 
county of Gonzales, in the State of Texas, Greeting : 


You are hereby authorized and empowered to cause to come be- 
fore you J. H. Stevens, a resident of the said county of Gonzales, 
and his answers take to the accompanying interrogatories and 
cross-interrogatories propounded to him in a certain cause now pend- 

ing in said U.S. circuit court, wherein Ben). F. Buzard and 
261 Moses Hillard, plaintiffs, and Robert A. Houston, defendant, 

and, having reduced the said answers to the said witness or 
witnesses to writing, you will— 

1st. Cause the same to be subscribed and sworn to by the said 
witness or witnesses. 

2nd. You will certify under your hand and seal of office that said 
answers were subscribed and sworn to before you. 

3d. You will seal up in an envelope the answers so taken, to- 
gether with the annexed interrogatories and this commission; and 
endorse your name across the sa 

4th. You will endorse on the said envelope the names of the parties 
to this suit and the name of said witness or witnesses. 

4th. You will direct the package to the clerk of the circuit court 
of the United States at San Antonio, Texas. 

6th. If the package is sent by mail, you will have the postmaster 
or his deputy to endorse thereon over his official signature that he 
received it from the hands of the officer taking the same, and in all 
other respects you will conform to the regulations of the statute in 
such cases made and provided. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 

Court of the United States, and the seal of said circuit court 
262 hereto affixed, at San Antonio, Texas, this 21st day of De- 
cember, A. D. 1882, and the 107 year of our Independence. 
[L. s.] W. C. ROBARDS, 
Clerk U. S. Circuit Court. 
By W. McMASTER, Dep’y. 
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In the Circuit Court of the United States for the Western District of 
Texas, sitting at San Antonio. In Chancery. 


Buzarp and HiLuiaRD) | 
v8. No. 9. 
Rosert A. Houston. 
Interrogatories to be propounded to J. H. Stevens, to be found in the 
county of Gonzales, State of Texas, a witness for the defendant. 


Interrogatory No. 1. What is your name, age, occupation, and 
place of residence ? 

Interrogatory 2. Do you know the parties to this suit, or any of 
them? Ifso, please state which of them you do know. 

Interrogatory No. 3. Do you know R. E. McAnulty and L. A. 

Mosty : if yea, how long have you known them, and did you 
263 know them or either of them during the summer and fall of 
1881 ? 

Interrogatory 4. What, if anything, do you know of a partnership 
existing between said McAnulty aa said Mosty in the cattle busi- 
ness during the summer and fall of 1881 ? 

Interrogatory 5. If you say in answer to the foregoing that you 
have knowledge of said partnership, then please state fully all you 
may know about it, and state also the source from which you derived 
your information ? ! 

Interrogatory No. 6. If you have stated what you know of the said 
partnership then please state now whether you know anything of a 
cattle contract between said L. A. Mosty and Robert A. Houston ex- 
isting in the summer and fall of 1881, and what you know about that 
contract. State also whatever and what connection that contract 

had with the partnership of McAnulty and Mosty. 
264 Interrogatory No. 7. If you say in answer to the last fore- 

going interrogatory that the partnership of McAnulty and 
Mosty had connection with or relation to the cattle contract between 
Mosty and Houston named in the foregoing interrogatory, then 
please state now distinctly what that connection or relation was, 
unless you have already done so, together with your means of infor- 
mation. : | 

Interrogatory 8. In answer to this interrogatory please state any 
other matter or thing that you may know relative to the subject- 
matter of these interrogatories which may benefit either party to this 
suit, as fully as if you had been specifically interrogated thereto. 

C.S. WEST anp 
WAELDER & UPSON, 
Sol. for Def't. 
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In U.S. Circuit Court for Western District of Texas, at San Antonio. 


V8 


BENJAMIN F. Buzarp and Moses HILiiarp, Complainants, 
No. 9 
Rosert A. Hovston, Defendant. 


265  Cross-interrogatories propounded by the complainants to J. 
H. Stevens, a witness for the defendant: 


Cross-int. 1. Where do you reside, whether in Goliad or Gonzales 
county? If you reside in Goliad county, why is your deposition 
being taken in Gonzales? 

Cross-int. 2. What is your full name? Does the H in your name 
stand for Henry? If yea, state if you are the person called by his 
acquaintances “Uncle Henry.” If you are not the person called 
“Uncle Henry,” state who you are, that we may be able to identify 

ou. 
: Cross-int’y 3. If in answer to direct interrogatory 3 you say you 
were acquainted with R. E. McAnulty and L. A. Mosty in the sum- 
mer of 1881, state where you knewthem. What were they doing and 
what were you doing that you should know them and their private 
business with each other? What trade did you have with them 
or either of them? What intimate relations, if any, existed 
266 between them or either of them and yours? State where and 
when this acquaintance was. Name the town or city, house 

or place in the town, where your acquaintance aforesaid existed. 

Cross-int. 4. If in answer to interrogatory 4 propounded by the 
plaintiff you say there was a partnership between McAnulty and 
Mosty aforesaid in the cattle business during the summer and fall 
of 1881, please state whether the contract of partnership aforesaid 
was not in writing. 7 

Did you see any contract of partnership in writing? If yea, 
please produce the same or a copy, if you have it, or say where they 
are to be found. . 

Cross-int. 5. If you say in answer to direct interrogatories 4 & 5 
that you knew anything about a partnership between McAnulty and 
Mosty in the summer of 1881, state particularly the extent of your 
knowledge. What was the terms of the partnership; how do you 
know the terms; did you see any contract of partnership? If you 

did not, how were you informed, when and where were you 
267 when you were informed, what town, place, or house were 

you at; who was present; was McAnulty present, was Mosty 
present, and who else were present? State the private conversation 
or matter that was said and how it came to be said. What was the 
occasion of the conversation ; did you have any interest ? 

Cross-int’y. 6. If in answer to direct interrogatory No. 6 you say 
_ know anything of a cattle contract between L. A. Mosty and 

. A. Houston existing in the summer of 1881, state what you know 
about it. Did you see it? If yea, state what it was. If you did 
not see it, who told you about it? Did you have any interest in it? 
If you did not, how came the person who informed you to tell you? 
Please state the terms and conditions of the contract between Mosty 
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and Houston before referred to; give its contents and when and 
where it was made. 
268 Cross-int. 7. If in answer to direct interrogatory 6 and 7 
you say that you had knowledge of the contract before spoken 
of between L. A. Mosty and R. A. Houston in the summer of 1881, 
and further say it had any connection with the partnership between 
McAnulty fas | Mosty, you will be specially particular to locate the 
time, place, and circumstances under which your knowledge was 
obtained. If your knowledge is from hearing a conversation, state 
when it was, where it was, and who was present. How came such 
information to be brought to you; what interest did you have in 
the business that you should know anything about the private 
affairs of Mosty and McAnulty, and Mosty and Heaston ’ 

Cross-int’y 8. If there was any conversation or letter by which 
you ascertained the contract between Mosty and Houston and the 
connection McAnulty, as a partner of Mosty, had with the contract 
between Mosty, and Houston, please produce the letter, paper, or 

writing, if you have it, or state where it can be found. 
269 If it was in a conversation or oral commtinication, please 

state the precise date—year, month, and day—the town, 
county, city, or place where it occurred; state everybody who was 
present and heard what was said, and state the conversation or com- 
munication as it occurred. 

Cross-int. 9. Are you sure that R. E. McAnulty ever made an 

you or In your presence or hearing about this 
matter ? 

If you state he did, state when and where it happened and who 
was present; state the precise words used, and how it came about 
that he said anything to you. 

Cross-int. 10. Is is not true that what you know about this matter 
is from conversations you have had with the defendant, R. A. 
Houston, or with L. A. Mosty? Have you had such communica- 
tions or conversations with Houston and Mosty more than once? If 

yea, state the different times you have talked with Mosty and 
270 Houston about it and when and where it was. 

Cross-int’y. 11. If you say you ever talked with McAnulty 
about the matter referred to in direct interrogatories 6 & 7, say how 
many times, when was it, where was it,and who was present at each 
time. 

Be precise as to date, and tell the reason you know you are right 
about the date. Tell what was said, and all that was said, and tell 
how it comes that you know so much about the private business of 
McAnulty and Mosty, and Mosty and Houston. 

Cross-int. 12. W! at kin are you to the defendant; what relation- 
ship in the way of business have you now or have you ever had with 
the defendant; why is it that you go from Goliad, your place of resi- 
dence, to Gonzales, the place of residence of the defendant, to give 
your evidence in this case; is this done at the instance of the de- 
fendant; at whose house are you stopping, or at whose expense are 
you staying in Gonzales ? ; 
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271 Cross-inter. 13. What, communications have you had with 
the defendant in respect to your testimony to be given in this 
case, and who is and has been present during the giving of your 


evidence before the notary ? 
Dec. 21, 1882. 


We acknowledge service of the interrogatories in this case, and 
consent that commission may Issue at once to take the depositions of 
the witness named, to be taken and returned in accordance with 
agreement on file, copy of which shall accompany same. 


JNO. A. & N. O. GREEN, 
Sol. for Compl. 


Endorsed : No.9. Inchancery. Benj. F: Buzard and Moses Hil- 
lard, complainants, against Robert A. Houston, defendant. Inter- 
rogatories and cross-interrogatories to witness J. H. Stevens, witness 
for defendants. Filed Dec. 21, 1882. W.C. Robards, clerk, by W. 


McMaster, dep’y. 
Copy of Agreement in Reference to Taking of Testimony. 


2972 «In U.S. Circuit Court West. Dist. of Texas, at San Antonio. 
In Chancery. 


v8. 
Rosert A. Houston. 


In the above-named case it is agreed, by and between the counsel 
for the defendant and the complainants, that all testimony of wit- 
nesses desired by either of said parties may be taken and returned 
in the manner used by the officers provided by the laws of the State 
of Texas for the taking and returning of depositions in the district 
court of said State. 

This agreement shall in no manner interfere with any other legal 
mode for taking depositions in the circuit court of the United States. 

The above agreement shall authorize the clerk of the court to 


issue commission and attach a copy of this agreement thereto. 
JNO. A. & N. O. GREEN, 
Solicitors for Complainants. 
HANCOCK & WEST anp 
WAELDER & UPSON, 
Solicitors for Defendants. 


273 Endorsed: U.S. circuitcourt. Inchancery. No.9. Benj. 
F. Buzard & Moses Hillard, compl’s, vs. Robert A. Houston, 

defendant. Agreement in reference to taking testimony. Filed 

Dec. 11th, 1882. W. C. Robards, clerk, by W. McMasters, dep’y. 


In the Circuit Court of the United States for the Western District of 
Texas, at San Antonio. No.9. In Chancery. 


I, W. C. Robards, clerk of the circuit court of the United States for 
the western district of Texas, at San Antonio, do hereby certify that 


BENJAMIN F. Buzarp & Moses HILLARD, Wiens 
No. 9. 
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the foregoing and attached nine pages of manuscript, numbered in 
the margin of said pages from one to nine (1 to 9), both inclusive, 
contain a full, true, ial correct copy of and transcript of the origi- 
nal interrogatories and cross-interrogatories propounded by the de- 
fendant to J. H. Stevens, and also a correct copy of the agreement 
in reference to taking testimony in the case of Benj. F. Buzard and 

Moses Hillard vs. Robert A. Houston, all of which appears 
274 from the records of said court now in my office. 

In testimony whereof I have hereunto set my hand and 
affixed the seal of the circuit court of the United States of America 
for the western district of Texas, at San Antonio, at my office in said 
city of San Antonio, this 21st day of December, A. D. 1882. 

[L. s.] W. C. ROBARDS, 
Clerk of the U. S. Circuit Court, W. D. T., at San Antonio, 
By W. McMASTER, Dep. 


Endorsed: No.9. In chancery. In U.S. circuit court, western 
district of Texas. Benj. F. Buzard and Moses Hillard vs. Robert A. 
Houston. Copy of direct and cross-inter’y. to J. H. Stevens, of 
Gonzales county. | on 


Bens. F. BuzARD and Mosss HILLARD vs. Ropert A. Howsrton. 


Deposition of witness, J. H. Stevens, in the above-styled suit, pending 
in the circuit court of the United States for the western district of 


Texas, at San Antonio. 


275 Answer Ist. My name is J. H. Stevens; I am fifty-three 
rears of age; am a cattle trader and raiser by occupation; 
reside in Goliad, Goliad county, Texas. 

Answer 2nd. I know all the parties to this suit personally. 

Auswer 3d. I know them both; I have known Mr. Mosty but a 
short time; I think I made his acquaintance during the year 1881 ; 
have known McAnulty longer, several years; can’t state the exact 
time I made his acquaintance. 

Answer 4th. I know nothing of any partnership existing between 
McAnulty and Mosty in the cattle business during the summer and 
fall of 1881. 

Answer 5th. I have answered this interrogatory fully by stating 
that I know of no partnership or contract existing between said 
parties in my 4th answer. 

Answer 6th. I know nothing of a contract between McAnulty and 
Mosty, or between Mosty and Houston, in regard to a partnership as 

before stated, and all that I do know about this business is 
276 as follows: In the storehouse of Wright, Beverly & Co., in 

Dodge City, Kansas, about the time the contract between 
Mosty and Houston was said to have been made, R. E. McAnult 
said to me, “It is my money that is furnishing those cows, but Bot 
does not know it.” Y endeesiond this statement to refer to the con- 
tract between Mosty and Houston, because Houston and McAnulty 
had just had a conversation in reference to that contract, which I 
heard, and this remark was made just after Robert Houston left the 


house. 
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Answer 6th. I have stated everything that I know about a con- 
tract between Mosty and Houston in my foregoing answers. 

Answer 7th. I have answered fully as I know how to answer in 
regard to this matter in my answer to direct interrogatory fifth. 

Answer 8th. I have stated all that I know fully. 


Cross-answer Ist. I reside in Goliad county. I am in Gon- 

277. ~=—zales county at present for the purpose of attending a meeting 

of Gonzales Commandery, No. 11, of which I am a member, 

and I am not likely to be in Goliad soon is the only reason I know 
of why my depositions are being taken in Gonzales. 

Cross-answer 2nd. My name is John Henry Stephens. The H. 
stands for Henry, and I am the same person usually called by my 
friends Uncle Henry. es 

Cross-answer 3d. I knew them in Dodge City. .. They were known 
as cattle-men, and Mr. Mosty was then trading in cattle. Iwasa 
cattle-man, and was at that time trading in cattle. I made no trades 
with either of them. No more intimate relations existed between 
them, or either of them, and myself than generally existed between 
cattle-men assembled at the headquarters of cattle-men. I knew 
them in Dodge City, Kansas. 

Cross-answer 4th. I have never said there was any partnership 

between McAnulty and Mosty. 
278 Cross-answer 5th. I have never said that there was any 
contract or partnership between McAnulty and Mosty. The 
only knowledge I ote about the whole matter was stated in my 
answer to direct fifth interrogatory. The conversation to which I 
referred occurred in Dodge City, Kansas, in the storehouse of Wright, 
Beverly & Co. McAnulty and myself were present. Mosty was not 
oman don’t remember who else was present. What was said and 
ow it came to be said has been stated in my answer to direct fifth 
interrogatory, to which I refer. I had no interest whatever. 

Cross-answer 6th. I know nothing of the contract between Mosty 
and Houston, and had no interest whatever in it. 

Answer 7th. I have answered this as fully as I am able to do in 
my fifth direct answer. I had no interest in it, and did not care to 

know anything about it. 
279  Cross-answer 8th. All the knowledge I have of this matter 

was received from Mr. McAnulty, and which was set out in 
my answer to fifth direct interrogatory, & to which I refer ; I had no 
letter or writing from any one; can’t state the precise date it oc- 
curred in the year 1881, a few days after the contract between Mosty 
& Houston is said to have been made, in the town of Dodge City, 
State of Kansas, in the county of Foard, in the storehouse of Wright, 
Beverly & Co., and I do not remember any one else being present ex- 
cept myself and McAnulty. I have stated the conversation as it oc- 
curred in my answer to direct interrogatory fifth. | 

Cross-answer 9th. Iam sure R. E. McAnulty made the statement 
tome at the time and place as set out in my answer to fifth direct 
interrogatory. I refer to my answer in answer to fifth direct inter- 
rogatory, and to my answer to eighth cross-interrogatory for all 


aS 
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280 that I know about this matter, and the precise words used 
by McAnulty to meare set out in my answer to fifth direct in- 
terrogatory. 

Cross-answer 10th. It is not true; I have not had any such conver- 
sations with Houston or Mosty at any time concerning the matter. 

Cross-answer 11th. I have had but the one conversation with Mc- 
Anulty, which is fully set out in my answer to fifth direct inter- 
rogatory, and it occurred at the time and place set out in my answer 
to cross-inter’y 8th. I know that it occurred shortly after the con- 
tract between Mosty and Houston, as they were speaking of that 
business. : 

Cross-answer 12th. I am norelation whatever; I have no business 
relations with the defendant at present. I bought cattle from him 
in 1881, at Caldwell, Kansas; I have answered why I came to Gon- 

- zales to answer the depositions in my answer to cross-inter- 
281 rogatory Ist; I am not here at the instance of the defendant; 
I am stopping at the residence of my relation, L. H. Plank, 

Esq., at my own expense. 
Cross-answer 13th. I have had no communication with the de- 


fendant, except to tell him what I would testify in the case. James ~ 


F. Miller, W. B. Sayers, J. T. Matthew, W. J. Bright, John Carson 
and Charles Braches, Jack Hodges and perhaps others, whose name- 


I do not recollect. 
J. H. STEPHENS. 
THE StaTE OF Texas, Gonzales County : 


~ Thos. H. Spooner, notary public in and for said State and grt 4 
hereby certify that the foregoing pages, numbered from one to 6th, 
inclusive, contains the true and correct answers as made by the 
witness, J. H. Stephens, in answer to direct and cross-interrogatories 
propounded to him in cause styled Benj. F. Buzard and Moses Hill- 
ard vs. Robert A. Houston, pending in the circuit court of the 
282 United States for the western district of Texas, at San An- 
tonio, and that said answers were subscribed and sworn to 
before me by the said witness, J. H. Stephens. 
To which [ certify, under my hand and official seal, at office, in 
Gonzales, this 23d day of December, A. D. 1882. 
[1. s.] THOS. A. SPOONER, 
N. P., G. C. 


283. Exnipit A. Referred to in def’t’s Houston’s further answer, 


page 67, & in D. W. Hinkle’s dep., page 163. 


San AntTOoNIO, Texas, Oct. 14th, 1881. 


Received this day of B. F. Buzard five hundred dollars in part 
payment for fifteen hundred head of cattle, cows & bulls, to be con- 
tracted for next Tuesday, on which Mr. Buzard agrees to advance 
50% of the price, which is to be fifteen dollars and fifty cents per 
head. : 

R. A. Houston agrees to make the contract at the time specified, 

cattle to be delivered at Lampasas, Texas, between the first and the 

10th of May, 1882. | 
14—556 
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If the cattle are not delivered R. A. Houston agrees to forfeit to 
B. F. Buzard fifteen hundred dollars if the contract is not filled. B. 
F. Buzard binds himself to take two thousand cows at the same 
figures, and to forfeit fifteen hundred dollars if he fails to comply 


with the contract. 
R. A. HOUSTON. 
B. F. BUZARD. 


Witness: 
D. W. HINKLE. 
J. H. PRESNALL. 


Endorsed: Ch. No.9. In U.S. ¢.c’t. Buzard & Hillard vs. R. 
A. Houston. Exhibit A. Filed August 4, 1882. W.C. Robards, 
clerk, p’r D. Beall, dep’y. | ) 


284 Ex. A, Buzarp Dep., before examiner. See page 131.° Re- 
ferred to in Buzard deposition, page 131. 


DopceE City, Forp Co., Kansas, Aug. 13, 1881. 


Contract entered into this day at Dodge City, Kansas, by and be- 
tween L. A. Mosty, party of the first part, and R. A. Houston, party 
of the second part, to wit, that L. A. Mosty, party of the first part, 
hereby agrees to see and deliver unto R. A. Houston, party of the 
second part, fifteen hundred dry cows, at fourteen dollars per head ; 
same to be good, smooth, and merchantable cows, and to range from 
(3) three to (3) eight years old. And furthermore, L. A. Mosty, party, 
pny of the first part, agrees to brand said cows with road brand of 

. A. Houston, party of the second part, and to deliver said cows at 
a point 6 miles west of Lampasas, Texas; also L. A. Mosty agrees 
to deliver and sell to R. A. Houston fifty (50) bulls, at ($14.00) four- 
teen dollars each, said bulls to be from three (3) to (5) five years old, 
straight and smooth. L. A. Mosty, party of the first part, hereby 
acknowledges the receipt of fifteen Lente ($1,500) daltaes from 
R. A. Houston, party of the second part, as part payment on herein 
mentioned cattle. 

Furthermore, R. A. Houston, party of the second part, 

285 hereby agrees to honor the drafts which may be drawn by L. 
A. Mosty, party of the first part, to the amount of thirteen 
thousand five hundred ($13,500) dollars, interest to be computed at 
the rate of ten percent. per annum. L. A. Mosty, party of the first 
part, hereby agrees to deliver said cattle between the first and fif- 
teenth day of May, 1882. : 

It is further agreed that the balance due on said cattle shall be 
paid upon their delivery. 

‘Tn case of failure of L. A. Mosty, party of the first part, to comply 
with the above conditions and agreement between him and R. A. 
Houston, L. A. Mosty hereby agrees to forfeit the sum of fifteen hun- 
dred ($1,500) dollars, same to be paid over to R. A. Houston, party 
of the second part. L. A. MOSTY. 

R. A. HOUSTON. 

Witness : 

J. W. ORMOND. 
R. M. WRIGHT. 
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STaTE oF Texas, Couuty of Bexar: 


Know all men by these presents, that I, Robert A. Houston, party 
of the 2nd part to above and foregoing contract, for and in consider- 
ation of the sum of fifteen thousand dollars, to me in hand paid 

by Buzard & Hillard, (being the sum advanced by myself, 
286 KR. A. Houston,in payment on the said contract,) and the 

further sum of $1,837.50, eighteen hundred and thirty-seven 
dollars and fifty cents, due upon cumpletion of the foregoing con- 
tract, do this day transfer and assign unto said Buzard and Hillard 
all the right, title, and interest which I have by virtue of said fore- 
going contract, it being understood that no responsibility shall rest 
upon me in the event the L. A. Mosty, party of 1st part in said con- 
tract, fails to comply in any respect with the terms thereof. 

In witness hereof, I hereunto sign my name, this 1st day of No- 


vember, A. D. 1881. , 
R. A. HOUSTON. 


Witnessed by— 
F. G. SMITH. 
J. F. LACOSTE: “+ 


Duplicate witnessed by R. E. McAnulty, E. C. Colley, J. W. Or- 
mond (in pencil.) , 
Endorsed: Exhibit A. George Paschal, examiner. 
287 Exhibit- B & C referred to in Buzard’s deposition, pg. 131. 


ExuHIBiT B. 
Denison, Texas, Aug.-19, 1881. 
Received of R. A. Houston five thousand dollars ($5,000.00) on 
contract August 13, 1881. 
L. A. MOSTY. 


Exhibit “ B.” GEO. PASCHAL, Ezaminer. 
EXHIBIT C. 


Datuas, Texas, Sept. 28, 1881. 


Robert A. Houston, Esq., Gonzales, Texas. 

Dear Sir: I have this day drawn on you through Ball, Hutch- 
ings & Co. for eighty-five hundred dollars, same to apply on our con- 
tract for cattle to be delivered. 


Hope this may not inconvenience you in any way. | 
Respectfully, L. A. MOSTY. 


Lampasas, Texas. 
Exhibit “C.” GEO. PASCHAL, Examiner. 
The above is all the evidence that was introduced on the 


288 hearing of this cause by the complainants and the de- 
fendants. 
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The bill of complaint, the “further answer of the defendant, and 


plaintiffs’” replication having been previously read to the court. 
E. B. TURNER, Judge. 


Endorsed: No. 9. Benj. F. Buzard e¢ al. vs. Rob’t. A. Houston’ 
Filed April 9, 1883. W. C. Robards, cl’k. 


289 In the Circuit Court of the United States for Western District 
of Texas,Sitting at San Antonio. March Term, 1883. In 


Chancery. 


BENJAMIN F. BuzARp and Mosgs HILLARD 
against No. 9. 
Rosert A. Houston. 


This cause came on to be heard at this term, and was argued by 
counsel ; and thereupon, upon consideration thereof, it was ordered, 
adjudged, and decreed as follows, to wit: That the bill of complaint 
of the complainants be, and the same is hereby, dismissed, and that 
the complainants pay the defendant his costs of this suit to be 
taxed. 

And thereupon the complainants, in open court, prayed an ap- 
peal to the Supreme Court of the United States, which, as prayed, 
is allowed upon the said complainants giving security for the costs 
of such appeal in the sum of five hundred dollars, conditioned as 
required } law. 

nd thereupon the said complainants tendered their bond for 
such appeal, with A. E. Carothers and Alonzo Millett as sureties, 
which being deemed by the court sufficient, the same is approved. 

Signed this 9th day of April, 1883, during the March term, 1883. 

E. B. TURNER, 
U. S. Judge. 


290 Endorsed: No.9. In chancery. Benj. F. Buzard e¢ al. vs. 
Robert A. Houston. Decree. Filed Ap’! 9, 1883. W. C. 
Robards, clerk. : 


In the Supreme Court of the United States. 


BENJAMIN F. Buzarpb and Moses HILLARD 
against 
Rosert A. Hovwston. 


Bond for an appeal in case No.9, in chancery, in the circuit court of 
the United States for western district of Texas, at San Antonio. 


Know all men by these presents that we, Benjamin F. Buzard, 
Moses Hillard, A. E. Carothers, and Alonzo Millett, the last-named 
of San Antonio, Texas, and the first two of St. Louis and St. Joseph, 
Missouri,are held and firmly bound into Robert A. Houston, of Gon- 
zales, Texas, in the sum of five hundred dollars, to be paid to the 
said Robert A. Houston, his executors or administrators: to which 

payment, well and truly to be made, we bind ourselves and 
291 each of us, jointly and severally, and our, and each of our, 
heirs, executors, and administrators, tirmly by these presents. 
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BENJAMIN F. BUZARD ET AL. VS. ROBERT A. HOUSTON. 109 


Sealed with our seals, dated this 2d day April, 1883. 

Whereas the above-named Benjamin F. Buzard and Moses Hil- 

lard hath taken an appeal to the Supreme Court of the United States 

to reverse the decree rendered in the above-entitled cause by the cir- 

cuit court of the United States for the western district of Texas, at 

San Antonio ; now, therefore, the condition of this obligation is such 

that if the above-named Benjamin F. Buzard and Moses Hillard 

shall prosecute their said appeal to effect, and answer all costs if 

they shall fail to make good their bill, then this obligation shall be 
void; otherwise to remain in full force and virtue. 

, BENJ. F. BUZARD, 

By H. E. BARNARD, Att’y. ° [sEAL.] 

MOSES HILLARD, SEAL.| 

By H. E. BARNARD, Aitt’y. , 

A. E. CAROTHERS. SEAL. 

A. MILLETT. SEAL. | 


Sealed and delivered in presence of— 
G. A. SEARIGHT. 


Ap'1 9, the foregoing bond approved. 


E. B. TURNER, 
U. S. Judge. 


Endorsed: No. 9. Bond. In Supreme Court of U.S. Benj. F. 
Buzard e¢ al. vs. Robert A. Houston. Appeal bond. Filed Ap’! 9, 
1883. W.C. Robards, cl’k. 


292 ~=In the Circuit Court of the United States for the Western 
District of Texas, at San Antonio. No. 9. 


I, W. C. Robards, clerk of the circuit court of the United States 
for the western district of Texas, at San Antonio, do hereby certify 
that the foregoing and attached two hundred and ninety-one (291) 
pages of manuscript, numbered in the margin of said pages from 
one G) to two hundred and ninety-one (291), both inclusive, contain 
a full, true, and correct copy and transcript of the original record 
and all proceedings had in the case of Benjamin F. Buzard & Moses 
Hillard vs. Robert A. Houston, all of which appears from the records 
of said court, now in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the circuit court of the United States of America for the 
western district of Texas, at San Antonio, at my office, in said city 
of San Antonio, this 27th day of July, A. D. 1883. 

[SEAL.] W. C. ROBARDS, 
Clerk of the U. S. Circuit Court, W. D. T., at San Antonio. 


[Endorsed :] No.9. In U.S. cir’t court, western district of Texas. 
B. F. Buzard e al. vs. Rob’t A. Houston. Copy of record & all pro- 
ceedings. 


Endorsed on cover: W. Texas C.C. U.S. No. 556. Benjamin 
F. Buzard and Moses Hillard, appellants, vs. Robert A. Houston. 
Filed 27th August, 1883. 
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No. 264. 


In the Supreme Court of the United States. 


BEN]. F. BUOZARD ann MOSES HILLARD, Appe.tants, 
versus 
{ 


ROBERT A. HOUSTON, AppELLEE. 


BRIEF FOR APPELLANTS. 


a ee ee ee os Ae ee RO as ee ee 


This is an appeal from a decree of the Circuit Court of 
the United States for the Western District of Texas, and 
the branch thereof sitting at San Antonio. 


It was a Bill in Equity, filed on November 23, 1881, 
by the appellants against Robert A. Houston, of Gon- 
zales county, Texas. 

The bill charges that defendant and Buzard for himself 
and other complainant, Hillard, on October 14, 1881, 
entered into an agreement, of which the following is a 


copy : 
‘*San Antonio, Texas, October 14, 1881. 

‘** Received this day of B. F. Buzard five hundred dollars. in 
part payment for fifteen hundred head of cattle, cows and bulls, to 
be contracted for next Tuesday, on which Mr. Buzard agrees to 
advance 50% of the price, which is to be fifteen dollars and fifty 
cents per head. 


; 4 


‘¢R, A. Houston agrees to make the contract at the time speci- 
fied, cattle to be delivered at Lampasas, Texas, between the first 
and the tenth of May, 1882. 


‘¢Tf the cattle are not delivered, R. A. Houston agrees to for- 
feit to B. F. Buzard fifteen hundred dollars if the contract: is not 
filled. B. F. Buzard binds himself to take two thousand cows at 
the same figures, and to forfeit fifteen hundred dollars if he fails to 
comply with the contract. aa 
**R. A. Houston. 

‘* WITNESS: ‘B. F. Buzarp. 

‘DD. W. HINKLE. 
‘¢]. H. PRESNALL.’’ 
That Buzard paid the five hundred dollars to Houston 


that evening. 


That Buzard and Hillard were co-partners, and having 
purchased a large tract of land in Zavalla county, Texas, 
on the Nueces river, were at that time engaged in fencing 
and improving same for the purpose of carrying on the 
business of cattle raising. 


That defendant knew this, and knew that these cattle 
contracted for had been purchased by Buzard for the ben- 
efit of said partnership, and were to be by them placed 
upon their said ranch, and that this class of cattle were, 
therefore, of peculiar value to this partnership. 


That Buzard appeared in fulfillment of his appoint- 
ment to meet defendant, on the next Tuesday, October 
18, 1881, at San Antonio, but that defendant failed to 
appear there at that date. He sent Mr. Walker in his 
stead to report his inability to come, on account of sick- 
ness, to Buzard, and to arrange another day for their 
meeting, to enter into a more formal contract than. that 
embodied in the aforesaid memorandum. Buzard and 
Mr. Walker being unable to fix a definite date for the 
meeting, owing to the uncertainty of Buzard’s business 
engagements, it was between them agreed that Buzard 
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would be in San Antonio about the roth or 12th of No- 
vember, and would then telegraph defendant of his arrjval, 
and defendant would come immediately to San Antonio, 
and have the formal contract drawn and executed with 
Buzard. 


That when Buzard kept his appointment on October 
18, 1881, he was ready, willing and anxious to execute 
and conclude the formal contract, and was prepared to 
make the advance payment of 50% of the contract price 
of said cattle. 


That on October 31, 1881, Buzard and defendant were 
both in San Antonio, both arriving late in the evening, 
and casually met at the hotel, neither expecting to megt 
the other. | 


That by agreement between Buzard and defendant, the 
negotiations were renewed. That they agreed that in as 
much as both were there they would close their trade and 
execute the formal contract, instead of waiting until the 
time arranged between Buzard and defendant's messen- 
ger, Mr. Walker. 


At this meeting, in the evening of October 31, 1881, 
defendant proposed to Buzard that in lieu of said contract 
with him for the cows and buils mentioned in said mem- 
orandum contract, then in the hands of said D. W. 
Hinkle, the said Buzard should take from defendant an 
assignment of a contract which defendant had made with 
IL. A. Mosty, of Lampasas county, Texas, which con- 
tract was in words and figures as follows: 


Dopce Criry, Ford Co., Kansas, August 13. 1881. 


Contract entered into this day, at Dodge City, Kansas, by and 
between L. A. Mosty, party of the first part, and R. A. Houston, 
party of the second part, to wit: That L. A. Mosty, party of the 
first part, hereby agrees to sell and deliver unto R. A. Houston, 
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party of the second part, fifteen hundred dry cows, at fourteen dol- 
lars per head, same to be good, smooth, and merchantable cows, 
and to range from (3) three to (8) eight years old; and, further- 
more, L. A. Mosty, party of the first part, agrees to brand said 
cows with road brand of R. A. Houston, party of the second part, 
and to deliver said cows at a point six miles west of Lampasas, 
Texas. Also L. A. Mosty agrees to deliver and sell to R. A. 
Houston fifty (50) bulls @ ($14.00) fourteen dollars each, said 
bulls to be from three to five years old, straight and smooth. 


L. A. Mosty, party of the first part, acknowledges receipt of 
fifteen hundred ($1,500) dollars from R. A. Houston, party of the 
second part, as part payment on herein mentioned cattle. 


Furthermore, R. A. Houston, party of the second part, hereby 
agrees to honor the drafts which may be drawn by L. A. Mosty, 
party of the first part, to the amount of thirteen thousand five hun- 
dred ($13,500) dollars, interest to be computed at the rate of ten 
per cent. per annum. L. A. Mosty, party of the first part, hereby 
agrees to deliver said cattle between the first and fifteenth day of 
May, 1882. 


It is further agreed that the balance due on said cattle shall be 
paid upon their delivery. In case of the failure of L. A. Mosty, 
party of the first part, to comply with the above conditions and 
agreements between him and R. A. Houston, L. A. Mosty hereby 
agrees to forfeit the sum of fifteen hundred ($1,500) dollars, same 
to be paid over to R. A. Houston, party of the second part. 


SIGNED: L. A Mosty. 


R. A. Houston. 
WITNESSES: 


J. W. Ormonp. 
- R. M. Wricur. 

‘hat defendant required in case of the acceptance of 
an assignment of said contract that Buzard should pay 
him cash $15,000, which amount had been by him ad- 
vanced to Mosty upon the contract last above set forth; 
and that Buzard should assume the payment of the bal- 
ance which would be due Mosty upon said contract, when 
the cattle contracted for should be delivered; and that 
Buzard should pay to defendant when said cattle were 
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delivered, an amount equal to the difference between the 
price he had contracted to pay Mosty for the cattle, and 
the price Buzard had agreed to-pay him for the same 
identical cattle. And as an inducement to Buzard to the 
exchange of contracts, the defendant then and there rep- 
resented to Buzard that Mosty was good and solvent and 
able to perform his said contract. That Mosty was better 
than himself (Houston) and that Mosty at that time had 
twelve hundred of the cattle in the rail or ranch brand of 
said Mosty ; that there was no doubt of the performance 
of said contract, as R. E. McAnulty was a partner with 
the said Mosty in the performance of the same. 


That neither Buzard nor Hillard knew anything about 
the truth or falsity of these representations, but Buzafd 
knew McAnulty, and knew he was a man of wealth, and 
fully able as well as willing to perform his obligations and 
contracts, and he felt satisfied that if the said McAnulty 
was a partner in the said transaction between the said 
Mosty and the said Houston, the said contract would be 
fully and strictly performed. | 

That on the next morning Buzard and Houston met 
by agreement at the office of Hinkle, and having consid- 
ered the matter, agreed to accept the assignment of the 
Mosty contract, provided the defendant would yuarantee 
the fulfillment of the said contract. That defendant 
refused to do so, alleging that at that time he would be 
employed in other transactions, and could not well attend 
to the completion of said contract by the said Mosty, and 
that it would be a useless thing for him to attend to the 
delivery of the cattle by Mosty, and then hand them over 
immediately, at the same time and place, to Buzard and 
Hillard. 


But as a further inducement to said Buzard that he 
should take the offered assignment of the Mosty contract, 
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Houston proposed that he would deduct twenty-five cents 
per head on the number of said cattle from the price of 
$15.50, agreed by Buzard from himself and Hillard to 
be paid in the contract between the said Houston and 
Buzard, and would take the obligation of Buzard and 
Hillard to pay to him at the time of the performance of 
said contract by Mosty, for the sum of $1,837.50, the 
same being his profit on the contract with said Mosty in 
the sale to Buzard, less the twenty-five cents per head to 
be deducted. 


That the said defendant then and there reiterated his 
representations that the said Mosty was good and solvent, 
and able to perform the said contract; that Mosty was as 
good or better than defendant, and that the said Mosty 
had twelve hundred head in his rail or ranch brand, and 
that there was no doubt of the fulfillment of the contract ; 
and he again reiterated that the said R. E. McAnulty was 
a partner of the said Mosty in the transaction for the ful- 
fillment of the said contract. ! 


That Buzard and Hillard, acting through the said Bu- 
zard, relying upon said representation, and knowing that 
the said McAnulty was a man of wealth and strict in the 
performance of his contracts, and believing that the said 
defendant was an honorable and truthful man, and believ- 


ing that his representations were true as to the solvency » 


of Mosty and his capacity to perform said contract, and 
believing al] the other representations of the defendant, 
and especially believing that the said McAnulty was a 
partner with said Mosty in the delivery of said cattle. and 
performance of said contract with defendant, and having 
apprized himself by inquiring among the acquaintances 
of said McAnulty of his solvency and ability to perform 
said contract, Buzard accepted said proposition made by 
defendant to pay him with the money already advanced 
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him on the other contract, the sum of fifteen thousand 
dollars, alleged to have been paid by defendant to Mosty 
on said contract, and to execute his and Hillard’s obliga- 
tion to the defendant to pay him on performance of the 
said contract by Mosty, an additional sum of $1,837:50, 


and to return to him the contract he had made with Bu- 


zard for the benefit of himself and Hillard, and in lieu 
thereof to receive from defendant the assignment of the 
Mosty contract, without responsibility on him under the 
said contract inade by defendant with the said Mosty. 


That accordingly Buzard authorized the said’ Hinkle, 
who still held the contract between Buzard and defendant, 


- Houston, to deliver the same to defendant, which Hinkle 


did. ‘ 

That Buzard, for himself and Hillard, paid to Houston 
his draft in the sum of fourteen thousand and five hun- 
dred dollars, due at sixteen days after date. | 

That defendant discounted said draft on the next day 
at the bank of Thornton & Lockwood, at San Antonio, 
and received for same the full'amount less the discount 
from said bankers. | 


That Buzard and Hillard executed and delivered to 


defendant their obligation for $1,837.50, to be paid when 


the said Mosty complied with or fulfilled said contract, 
which said obligation is still in the possession of the 
defendant. And thereupon the said defendant, by the 
name of R. A. Houston, executed upon the back of the 
said contract between him and said Mosty, his assign- 
ment thereof to Buzard and Hillard, being in the follow- 
ine words: 
Tue State or TxXAs. 
County oF BEXAR. 

Know all men by these presents, that I, Robert H., Houston, 

party of the second part to the above and foregoing contract, for 


IO 


and in consideration of the sum of fifteen thousand dollars, to me 
in hand paid by Buzard and Hillard, being the sum adyanced by 
myself, R. A. Houston, in payment on the said contract, and the 
further sum of $1,837.50 (eighteen hundred and thirty-seven dollars 
and fifty cents) due upon the completion of the foregoing contract, 
do this day transfer and assign unto the said Buzard and Hillard 
all the right, title and interest which I have by virtue of said fore- 
going contract, it being understood that no responsibility shall rest 
upon me in the event that L. A. Mosty, party of the first part in 
said contract, fails to comply in any respect with the terms thereof. 


In witness whereof, I hereunto sign my name this 1st day of 
November, A. D. 1881. 


SIGNED: R. A. Hovuston. 
WITNESSED BY 
F. G. SmIru. 
J B. Lacoste. 


That said contract and assignment, with the receipt of 
the said Mosty, dated 19th of August, 1881, and the let- 
ter of said Mosty, dated September the 28th, 1881, to 
the defendant, hereinbefore referred to as evidencing the 
payment of the defendant to said Mosty of the said fifteen 
thousand dollars, were then and there delivered to your 
orators, ' 


And your orators aver that the representations of the 
defendant that the said Mosty was good and solvent and 
able to perform the said contract for the delivery of said 
cows and bulls, that the said Mosty was as good or better 
than the defendant; that the said Mosty had twelve hun- 
dred head in his ranch or rail brand, and that there was 
no doubt of the fulfillment of the contract, and the repre- 
sentations aforesaid of the defendant that R. E. McAnulty 
was a partner of said Mosty in the transaction of the ful- 
fillment of said contract with defendant, were at the time 
they were made absolutely untrue; that at the time afore- 
said the said Mosty was wholly insolvent; that he was 
not as good or better than the defendant; that he had no 
cattle whatever in his ranch or rail brand, or any cattle 
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whatever, that he was totally unable, for want of solvency 
and want of credit, to perform such contract; and that 
the representation that R. E. McAnulty was a partner of 
the said Mosty in the transaction of the fulfillment of the 
said contract between the defendant and the said Mosty 
was also absolutely untrue. And your orators aver that 
the said McAnulty was not at the time of the said assign- 
ment of the said contract, and never had been, a partner 
of the said Mosty in the transaction with the said defend- 
ant for the delivery of the cattle mentioned in said con- 
tract, and that he had no concern whatever with the same, 
and was not bound in any way for the fulfillment of said 
contract, as partner or otherwise. 


And your orators aver, that the representations, gfore- 
said made by the defendant to your orator Buzard was the 
inducement for him to deliver up the contract he had 
made with the defendant for the benefit of your orators, 
and that it was the inducement for the said Buzard to 
change the position of your orators with said Houstun, 
and to pay him the money he alleged to have advanced 
to the said Mosty and to execute the obligation of your 
orators to the said Houston to pay him on the fulfillment 
of said contract by said Mosty $1,837.50, and to take 
from said defendant his assignment of said contract, with 
a stipulation therein that he should not be responsible 
thereon for the failure of said Mosty to comply, with and 
perform the same. : 

And that without the said representations made by the 
said Houston your orators would never have delivered up 
the contract of the said defendant with your orator, 
Buzard, for the benefit of your orators, because your ora- 
tors aver that the said Houston had been represented by 
his acquaintances to be perfectly good and solvent, and 
your orators believe him still to be so, and to be able to — 
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carry out and to fulfil the same, Nor would your orators 
have given up the said contract with the defendant for 
the delivery of cows and bulls, because the said ccntract 
was of peculiar value to your orators in this, that they 
own and have under their control a very large tract of 
land of nearly forty thousand acres, fit for pasture, situ- 
ated on the Nueces river, in Zavalla county, which tract 
of land they are engaged in fencing for a pasture for the 
purpose of engaging in the raising of cattle; that the 
cattle mentioned in the contract with defendant were of 
the precise character needed for breeding purposes by 
your orators, and were intended to be placed by them in 
the said pasture for that purpose, all of which the defend- 
ant well knew. 


That owing to the increasing demand for such cattle 


they had become scarce in the market and difficult to pro- 


cure, and your orators would not have yielded to the said 
Houston his contract to deliver cattle as aforesaid and 
have taken any other contract from him in lieu thereof, 
unless he had been assured that the contract was a safe 
one and certain to be fulfilled. ° 


And your orators aver that the above mentioned state- 
ments and acts and doings of the said defendant by which 
your orators were induced to give up to said defendant, 
Houston, the contract with him and to take the assign- 
ment of the contract of said Mosty with said Houston 
were deceitful and fraudulent. and that they were intended 
by the said defendant to deceive your orators, and that 
they did deceive your orators to their great injury, to wit: 
To the extent of the fifteen thousand dollars paid to him, 
the said defendant, thereon, and to the further extent of 
ten thousand dollars, or some other large sum which your 
orators will have to pay in, stocking their said pasture 
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with cattle for breeding purposes, and the probable and 
almost certain loss for the next year of the increase of that 
number of cattle in said pasture, because yvur orators 
aver that, owing to the continued increased demand for 
that kind of cattle for breeding purposes since the 
making of said contract with said defendant, Houston, on 
the 14th of October, 1881, the market is well nigh ex- 
hausted, and your orators do not know when the said con- 
tract for the number, quality and kind of cattle can again 
be procured by them for breeding purposes during the 
next year unless the contract made as aforesaid with the 
defendant, Houston, be enforced by your Honors. 


And your orators show and aver that they were induced 
to take the said contract of said Mosty with the defendant 
and to take the assignment thereof by said defendant to 
them, in which it was stipulated by said defendant that 
he was not to be responsible for the non-fulfillment thereof 
by the said Mosty, solely on the false statements aforesaid 
of the said defendant, and particularly on the false state- 
ment that the said R. E. McAnulty was a partner in the 
fulfillment of the same with said Mosty. 


Your orators, nor either of them, know anything as to 
the truth of the defendant’s assertion of the solvency and 
ability of said Mosty to carry out the said contract, nor 
was he able at San Antonio to obtain any information 
thereof, but that information could only be properly 
secured in Lampasas county, Texas, where the said 
Mosty resided, which county was at a great distance from 
the place where the contract with said defendant was being 
negotiated, and they knew no person in Lampasas or in 
said county of TLampasas, from whom they might obtain 
correct information. 


That your orators knew the said McAnulty, wno was 
represented by the defendant to be a partner with the said 
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Mosty in the fulfillment of said contract, and knew him 
to be perfectly solvent, and believed he was a man of 
honor and strict in the performance of his engagements, 
ancl he felt satisfied that if said McAnulty was such part- 
ner, as represented, the contract would be fulfilled strictly 
and punctually ; and in order to reassure himself he made 
inquiries among persons at San Antonio who knew the 
said McAnulty, as to his solvency, ability to fill his con- 
tracts or anything in which he was interested, and as to 
his character, and that the said inquiry confirmed his own 
opinion that he was solvent, able to fill all contracts and 
engagements, and was honorable in his dealings. 


But your orators had no opportunity to inquire of the 
said McAnulty whether the representation of the defend- 
ant was true, that he was a partner, or interested in the 
fulfillment of the said contract between the said Mosty 
and the defendant. 


They aver that the said McAnulty resides in Austin 
county, Texas, at a great distance from San Antonio; 
that he is often away from home, and your orators would 
not have known where to communicate with him on the 
subject. 


And so your orators say they are free from blame in 
having taken the assertions and representations of the de- 
fendant aforesaid as true, because the defendant, so far as 
your orators could get information, stood fairly as a truth- 
ful and honarable man, and there was no means at hand, 
or by any efforts your orators could make, to ascertain 
the truth of said representations. And your orators show 
as a fact, that the said Mosty at the time of the transfer 
of the contract between the said Mosty and the defendant 
to your orators, by the defendant, was absolutely insolvent 
and had no property subject to be taken by his creditors : 


‘5 


that on the 7th of October, 1881, the said Mosty had sold 
and transferred all cattle and other interests in Texas and 
elsewhere of which any knowledge can be had to R. E. 
McAnulty,. in payment or part payment of a debt he 
owed to the said McAnulty of eighty thousand dollars or 
some other large sum, which sale and assignment was 
placed on record in Lampasas county, in a few days 
thereafter, and the said McAnulty long before the said 
assignment of said Mosty by defendant to your orators 
was made, had taken possession of the property so sold 
and assigned by said McAnulty to him. 


And your orators believe and charge that the said de- 
fendant, at the time he assigned the said contract to your 
orators, and received their money thereon, well knew of 
the insolvency of the said Mosty, or had had good reason 
to believe that he was in failing circumstances. 


That the defendant had long been engaged in trading 
in cattle in Texas, and was well acquainted with the 
dealers in cattle in said State, and had many acquaint- 
ances and great facilities for obtaining information which 
were not possessed by vour orators, they being compara- 
tively strangers in Texas, and just engaged in establishing 
their pasture for the purpose of rearing cattle in Texas. 


That other persons similarly interested as said defend- 
ant, who had contracts with the said Mosty for the deliv- 
ery of cattle, and who had advanced money to him on 
such contracts, knew of the said failure of the said Mosty 
before the said tst day of November, 1881, and knew 
the losses they had suffered were without remedy. 


Wherefore your orators charge that the said transfer 
and assignment of the said Mosty contract with the de- 
fendant, bv the said defendant to your orators, was well 
known to said defendant, at the time of said assignment, 
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to be a worthless contract, and incapable of being filled 


or performed by the said Mosty, or he had good reason 
to believe that the same was worthless. 


And your oraters further aver that, at the time of the 
said assignment of the said contract to your orators by 
the defendant, and the receipt by defendant of your ora- 
tors’ money thereon, the said Mosty was insolvent and 
the said contract was worthless. And your orators aver 
that the said defendant had already lost the money he had 
advanced to said Mosty upon the same, and that there 
was no consideration for the giving up of the contract 
your orators had with the defendant, and receiving in lieu 
thereof a transfer from defendant of the worthless con- 
tract he had with the said Mosty. | 


Your orators therefore bring into court the contract 
above referred to between the said Mosty and the defend- 
ant, that the same may be delivered up to the said defend- 
ant. They also bring into Court the receipt for money 
by the said Mosty to defendant, dated the 19th of August, 
1881, and the letter of the said Mosty to the defendant, 
28th of September, 1881, evidencing the payment of 
money on the said contract with the said Mosty by the 
defendant, that they may also be delivered to the defend- 
ant. 

They also bring into Court the assignment by the de- 
fendant to your orators of the said contract between said 
Mosty to the defendant herein particularly described, that 
the same may be cancelled and held for nauzht, and that 
your orators may have decree against the said defendant, 
requiring him to bring into Court the contract made for 
the benefit of your orators by your orator Buzard with 
the defendant, of date about the 14th of October, 1881, 
that the same may be re-established as a contract between 
your orators and the said defendant, and that. he bring 
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into Court the excess of money paid by your orators on 
the assignment of the said Mosty contract, beyond the 
amount that would have been due him on the contract 


between your orator, Buzard, for the benefit of your ora- 


tors and said defendant; and that he further bring into 
Court the obligation of your orators to him for the 
$1,837.50, that it may be delivered to your orators or 
cancelled, and that your orators be placed in statu quo as 
before the said assignment was made, and restored to 
their rights as against the defendant. 


And your orators show that they used all diligence that 
was possibie to be, and to make the said contract with the 
said Mostv good, by visiting the county of Lampasas and 
trying to ascertain if anything could be made out of the 
said Mosty thereon, but he ascertained that said Mosty 
was utterly insolvent, and cannot and will not be able to 
perform the same, and that your orators immediately noti- 
tied the said defendant, and offered to return the said con- 
tract to him and all papers he had received, and demanded 
a recission of the transaction with said defendant and a 
repayment of the money advanced upon the said assign- 
ment, which the said defendant refused to do. 


All of which actings and doings, pretences and refusals, 
are contrary to equity and good conscience, and tend to 
the manifest wrong and injury of your orators in the 
premises. : 


To the end, therefore, that the defendant may make 
true answer to the several matters alleged in your orators’ 
bill of complaint, your orators pray that the said defend- 
ant may be compelled to make true, direct and perfect 
answer thereto, to the best of his knowledge, remem- 
brance, information and belief, of all and singular the 
matters aforesaid, as fully and particularly as if the same 
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were repeated, and the defendant of them. and every of 
them distinctly interrogated thereto. 


Your orators pray that the contract of assignment by 
the said defendant to your orators on the 1st day of No- 
vember, 1881, of the contract made between the said L. 
A. Mosty and the defendant, of date August 13, 1881, 
be rescinded and cancelled, and declared null and void. 


That the defendant be compelled to bring into Court 
for cancellation the obligation of your orators to pay him 
$1,837.50, dated November the rst, 1881, the same 
growing out of the said assignment of the Mosty contract 
to your orators, and that the same be declared null and 
void, and be cancelled. 


That the said defendant be compelled to bring into 
Court and deliver to complainants the excess of money 
paid him on the 1st day of November, 1881, between the 
amount your orators were to pay him in the contract of 
your orators by your orator, the said Buzard, and the de- 


fendant, of date about the 14th of October, 1881, and 


the amount actually paid him on the rst of November, 
1881, on receiving the assignmnt of the contract of said 
Mosty with defendant. 


And your orators pray that the said original contract of 
date about the 14th of October, 1881, between your ora- 
tor, the said Buzard, for the benefit of your orators and 
the defendant, be brought into Court by the said defend- 
ant, and that the same be confirmed as a valid, subsisting 
and binding contract, by suitable decrees and orders, be- 
tween your orators and said defendant, and that the same 
be enforced by your Honors under such terms and stipu- 
lations as may be deemed just and proper. 


And your orators pray that if the said contract of four- 
teenth of October, 1881, between your orator. Buzard, 
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for the benefit of your orators and the defendant, cannot 
by the rules and practice of your Honors’ Court, be 
enforced as against the defendant, that the said defendant 
be compelled to return to your orators the five hundred 
dollars paid on the said: contract about the 14th day of 
October, 1881, and the fourteen thousand five hundred 
dollars paid by draft in favor of the defendant on the 
assignment of the contract between said Mosty and the 
defendant by the defendant to your orators on the Ist day 
of November, 1881, with interest on said sums, and that 
your Honors will further decree that the defendant shall 
pay to your orators the damage of ten thousand dollars, 
which they have sustained by reason of the fraudulent 
obtaining of said contract for the benefit of your orators, 
made by your orator, Buzard, with the defendant, and 
by reason of the other injuries that have resulted to your 
orators therefrom, as herein set forth. 


And your orators pray that they may have against the 
defendant such further orders and decrees as to equity be- 
longs under the facts and circumstances herein set forth, 
in order that full justice may be done to your orators in 
the premises. 


_ May it -please your Honors to grant unto your orators 
awrit of subpcena to be directed to the said Robert A. 
Houston, the defendant, thereby commanding him at a 
certain time, under a certain penalty therein to be limited, 
personally to appear before this honorable Court, and then 
and there, full, true, direct and perfect answer make to 
. all and singular the premises, and further to stand, to per- 
form, and abide such further order, direction and decree | 
therein, as to this honorable Court shall seem agreeable to 
equity and good conscience. 


And your orators will ever pray, etc. 
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The defendant for his further answer to the complain- 
ant’s petition, his first answer having been excepted to 
and the exceptions sustained : 

1. Denies that he executed any agreement or memor- 
andum, as set forth in complainants’ bill, as under date 
of October 14, 1881; denies that the contract, agreement 
or memorandum which was made by him and Buzard 
has been in substance or correctly set out in complainants’ 
bill. | ; 

2. He avers that exhibit ‘‘ A,’’ attached to his answer 
on page 105 of Trans., and set forth in abstract of testi- 
mony of B. F, Buzard, was the only contract or memor- 
andum for a contract which he ever made with Buzard. 


[Trans., p. 25.] That said instrument.was not intended 
as a final contract, but was a mere memorandum or infor- 
mal outline of a contract which was to be entered into by 
this defendant and said Buzard, on the Tuesday next 
thereafter. He attaches the original to his answer and 
asks that it may be treated as a part thereof, and marked 
same ‘‘Exhibit A.”’ 


3. He denies that he was informed or knew that Buzard 
was contracting with him on account of Buzard and Hil- 
lard; or that he was informed or knew of the special pur- 
pose for which said Buzard desired to purchase said cattle ; 
or that any mention whatever was made at the time to 
defendant by said complainant, Buzard, or anyone else, 
the fact of his having a partner in said transaction, and 


Buzard signed said informal memorandum with his indi- 


vidual name. ~ 


4. He denies that said informal memorandum ever pur- 
ported to set out that defendant was to contract, sell and 
deliver to said Buzard fifteen hundred cows and fifty bulls, 
or that it specified that the cows should be good, smooth 
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cows, from three to eight years old; but that said mem- 
orandum merely recites that defendant agreed to make a 
contract on the Tuesday next thereafter, to deliver to said 
Buzard fifteen hundred head of cattle, cows and bulls, 
without specifying the number of each kind, the age, 
condition or character, or any other description of said 
cattle, all of said matters being left for further negotia- 
tion and determination when said parties came to settle 
the terms of the said contract contemplated by the said 
memorandum. 


5- He avers that by way of explanation that he could 
not meet Mr. Buzard, on the next Tuesday and sent Mr. 
Walker to represent him and arrange another day for him 
to meet Buzard. The time was arranged by Buzard and 
Mr. Walker to be some time between the roth and rsth 
of November, 1881, and that Buzard should notify him 


the exact day. 


6. That he and Buzard met accidentally at San Anto- 
nio on the 31st of October, 1881, late in the evening and 
agreed that in as much as they were both together, they 
could settle their said matter without waiting for the time 
named by said Walker and Buzard. 


7. That during this meeting defendant proposed to 
Buzard that Buzard should purchase a contract from de- 
fendant, which he had with L. A. Mosty. This defend- 
ant proposed that Buzard pay him the $15,000, which he 
had advanced to Mosty on said contract, and give him a 
note for defendant’s profit on said Mosty contract, when 
the cattle were delivered by Mosty to Buzard, rating the 
cattle at $15.50 per head, and that said Buzard, after 
looking at and carefully reading said Mosty contract, 
asked defendant to give him until next day to look further 
into the matter, and to make inquiries concerning it. 
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8. That on the next day said Buzard, after again read- 
ing over said Mosty contract, proposed himself to take an 
assignment of the Mosty contract, if defendant would 
guarantee the performance of said contract by the said 
Mosty ; which defendant refused to do, and this defend- 
ant then proposed to said Buzard to abate twenty-five 
cents per head on the price of said cattle, if the said Bu- 
zard would, for that consideration, take an assignment of 
said contract, and release defendant from all liability 
thereon, and said Buzard, after duly considering same, 
accepted the assignment of said Mosty contract, and de- 
fendant then believed, and now believes, that in the 
meanwhile Buzard had made due inquiry about the 
matter. : 

g. Tnat defendant made a full statement of the new 
proposition, and stated to Buzard on evening of October 
31, 1881: ‘*I have anew and different proposition to 
make to you,’”’ and Buzard, after having read and con- 
sidered the matter, asked further time, that he might con- 
sider the same, and satisfy himself that the Mosty con- 
tract was such as he was willing to be assignee of, and 
after duly considering same, and careful deliberation, and 
in exercise of his own judgment, he accepted the same ; 
and returned the memorandum contract for cancellation. 
That he never before or after the assignment of said 
Mosty contract to the complainants, made any false rep- 
resentations of any character whatsoever to said Buzard 
or to anyone else, as to the solvency or pecuniary condi- 
tion of the said Mosty, or as to his (Mosty’s) relations as 
a partner to the said McAnulty, 


10. The defendant, further answering, denies that any 
statements whatsoever made by this defendant or anyone 
else to the said Buzard, either as to the solvency of the 
said Mosty or of his partnership with the said McAnulty, 
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formed any inducement whatever to the said Buzard to 
make the said contract with this defendant as to the said 
Mosty cattle. 


11. But that the said Buzard declined to rely on any 
statements made by this defendant, took time to consider 
the matters and inquire into the same, and finally acted 
upon his own judgment, without relying upon the state- 
ments of this defendant or of anyone else. This defend- 
ant admits that during the progress of’ the negotiations on 
the 31st of October and 1st of November, 1881, that this 
defendant more than once in the course of conversation 
between himself and said Buzard, and in response to the 
inquiries of the said complainant, Buzard, replied to him, 
stating in substance the solvency of the said Mosty, and 
also stating his alleged partnership with the said McAnulty 
to the said complainant, Buzard, but the defendant ex- 
pressly denies that he made the statements as set forth in 
the complainants’ bill on the subject of the solvency of 
the said Mosty, and his ability to carry out his said con- 
tract, and his partnership with the said McAnulty, to the 
said complainant, Buzard, or anyone else, as facts within 
the personal knowledge of this defendant; nor were they 
so understood by the said Buzard, nor were they intended 
by this defendant to be so understood. Defendant, fur- 
ther answering in this behalf says, that while he expressly 
denies the averment made in the bill as to his stating as 
facts anything as of his own knowledge as to the solvency 
of the said Mosty, he says the true facts as to what passed 
between the said complainant and this defendant when 
the said contract was made, on the 31st of October and 
1st of November, 1881, are as follows, and are here 
repeated, being advised by counsel that their repetition in 
this connection is necessary and expedient to this defense. 
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12. This defendant denies that he at any time during 
said negotiations for the transfer of said contract with 
L. A. Mosty to complainants, represented to said Buzard 
_ or stated as a fact within the knowledge of defendant that 
L. A. Mosty was as good or better than defendant, that 
L.A. Mosty was solvent and able to perform his contract, 
or that said Mosty had* twelve hundred head of cattle in 
his rail or ranch brand, or that R. E. McAnulty was a 
partner of said Mosty, and .bound upon his (Mosty’s) 
contract, but defendant admits that in this connection he 
did say to said Buzard, at some time during the progress 
of said negotiation, that he (the defendant) believed said 
Mosty to be good and solvent and able to perform his 
contracts. 


13. That it was generally understood that said Mosty 
had handled over thirty thousand head of cattle during 
the season of 1880, and that that was mure cattle than he 
(defendant) had ever been able to handle. ‘That defend- 
ant also told said Buzard that said Mosty had told de- 
fendant that R. E. McAnulty was a partner with him in 
the cattle business. That during said conversation said 
Buzard said he did not want Eastern Texas cattle, when 
defendant said to him that Mosty had told him (defend- 
ant) that he (Mosty) had about twelve hundred head of 
cattle in his rail or ranch brand, and defendant supposed 
from this statement of Mosty that he, Mosty, expectad 
to put these cattle in upon the defendant’s contract and 
that they were Lampasas cattle; but defendant says that 
this last conversation as tu said cattle and their number 
had no reference to the solvency of said Mosty, but related 
solely to the character of cattle which said Buzard would 
probably receive upon said Mosty contract, and defend- 
ant believes and so states the fact to be that this conversa- 
tion occurred after the assignment of the said Mosty con- 
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tract had been made, although he admits his recollection 
as to the time when it occurred is not perfectly accurate. 


14. And for further answer defendant says that it was 
true that he at that time believed said L. A. Mosty to be 
good and solvent, and able to perform his contracts ; that 
it was true that he (defendant) believed said L. A. Mosty 
to be as good or better than he (the defendant) was. 
That it was publicly stated by many persons and believed 
by this defendant and many others that the said L. A. 
Mosty had handled over thirty thousand head of cattle, 
and had made large profits,thereon, and that it was true 
that defendant had never been able to handle such a large 
number of cattle. That it was generally known by many 
persons in Gonzales county, where defendant resides, that | 
said Mosty was a large dealer in cattle, and perfectly 
good for his contracts; and as evidence of this, defendant 
and others of his friends and acquaintances in Gonzales 
county, had advanced tu said Mosty large sums of money, 
amounting to thousands of dollars, upon contracts for the 
future delivery of cattle, requiring no security from the 
said Mosty for the same. 

15. That defendant did believe, both at the time he 
made said contract with said Mosty and at the time he 
assigned the same to complainant, Buzard, that said 
Mosty was good and able and willing to perform his con- 
tract with this defendant. Defendant denies that it was 
known to defendant at the time he assigned said contract 
to complainant, nor was it known to anyone from whom 
defendant might have acquired the information, that 
Mosty was in fact at that time not in a condition to per- 
form said (his) contract with defendant, but in fact at the 
time of the assignment of said contract to complainants 
that the said Mosty was generally regarded and believed 
to be solvent and able to perform his contracts, and the | 
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contrary was not known and could not have been. known 
at the time to the defendant when he assigned said con- 
tract to complainants, by the use of any means of infor- 
mation at his command. 


16. Defendant further says all the means and sources 
of information open to him as to said Mosty were also 
equally open to complainants for information in regard to 
the solvency of said L. A. Mosty; and that the defend- 
- ant had no knowledge or information in regard to the 
solvency of said Mosty that he did not, in good faith, 
honestly and fully and truly then communicate to com- 
plainants. Defendant further says that when he stated to 
complainants that L. A. Mosty had told him (defendant) 
that R. E. McAnulty was a partner with him, said Mosty, 
in his cattle contracts, that it was true that said Mosty had 
told him, defendant, and ‘that defendant believed the same 
to be true, as stated by said Mosty. 


17. Defendant says further, that he is informed . and 
believes that the statement made by said Mosty was, in 
fact, not false at the time it was made, and that said R. E. 
McAnulty was, in fact, at that time, to some extent, a 
partner with said Mosty in his, said Mosty’s, cattle con- 
tracts. As to what were the exact conditions and limita- 
tions of said partnership this defendant was not advised, 
but he is informed and believes, and so states the fact to 
be, that in August, 1881, some sort of partnership existed 
between the said Mosty and the said McAnulty. 


18. Defendant further says that he is informed and 
believes that the said contract of partnership by and be- 
tween said L. A. Mosty and R. E. McAnulty was made 
and entered into on or about the roth day of August, 
1881, and continued until about the 7th day of October 
or 7th of November, 1881, and that on or about the 7th 
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day of: October or’ 7th of November, 1881, said parties 
dissolved: and attempted to settle:said partnership by said: 
Mosty assigning tq:said McAnulty all the assets of said 
partnership, amounting to about four thousand head of’ 
cattle, which had: been bought by money advaneed to said 
Mesty upon cattle contracts, and’ by assigning to’ said 
McAnulty contracts for the purchase of cattle made by 
the said Mosty, upon: which said Mosty had’ advanced all 
or a part of the:purchase money, which assets so: turned 
over: to said McAnulty defendant is informed and believes 
was reasonably worth from one‘hundred and twenty-five 
to one hundred and fifty thousand dollars. 

Ig. Further answering in: this behalf, this defendant 
denies that he has resided near the said L. A. Mosty, 
and denies that he had any knowledge whatever of said 
Mosty’s financial condition other than his general reputa- 
tion at that time for solvency among stock men. 


20. That defendant resided about one hundred and 
twenty-five miles from where said Mosty resided and has 
carried on a business. 

21. Defendant says that his own cattle business has 
been, to a great extent, in Gonzales and the coast coun- 
ties of Texas; that complainant, before entering into said 
contract with defendant, took such time as was desired by 
him to be taken to inquire into the solvency of the said 
Mosty, and could have taken as much time as he desired 
to take, but the complainants having made all the inquiry 
they wished to make, and having obtained such information 
concerning Mosty and his said solvency as was regarded 
by them as sufficient, and having taken all the time they 
desired, and relying upon their judgment, and having been 
put fully in possession by this defendant of all the facts in 
his knowledge, acted in this matter for themselves and on 
their own judgment. 
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22. And this defendant for further answer, says he 
expressly denies that he ever, at any time, as an induce- 
ment to the said complainant, Buzard, to enter into the 
contract of November 1, 1881, or for any purpose, repre- 
sented to the complainant, Buzard, that the said Mosty 
was good and solvent, and able to perform his said con- 
tract; that he was better than the defendant, and that the 
said Mosty at the time had twelve hundred head of cattle 
in the ranch or rail brand of said Mosty; that there was 
no doubt of the performance of the said contract, as R. E. 
McAnulty was a partner with the said Mosty in the per- 
formance of the same. And this defendant avers that a 
true, full and complete statement of what in fact passed 
at the time of said negotiation of October 31, 1881, and 
November 1, 1881, between the defendant and the said 
Buzard, has been heretofore fully set forth in this present 
answer, and is referred to in this connection. 


23. Defendant, further answering, expressly denies that 
at the time he refused to guarantee the fulfillment of the 
Mosty contract, and when the said complainant agreed 
to release him from the said guaranty in consideration of 
this defendant deducting twenty-five cents per head on 
the number of said cattle, that he, this defendant, then 
and there reiterated, or in any other manner made any 
representation of his, or anyone else to said Buzard, that 
the said Mosty was good and solvent and able to perform 
the said contract. That he was as good and better than 
this said defendant; that said Mosty had twelve hundred 
head of cattle in his rail or ranch brand; that there was 
no doubt of the fulfillment of the contract; that R. E. 
McAnulty was a partner with the said Mosty in the fulfill- 
ment of his contract. 

24. But, on the contrary, this defendant denies the 
same, and says that the averments in the bill to that effect 
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are not true as alleged, but, on the contrary, this defend- 
ant avers that throughout the whole of said transaction 
with the said Buzard he acted in the utmost good faith, 
and on the 31st of October and November 1, 1881, he 
fully believed that the said Mosty was good and solvent, 
and had no notice or knowledge to the contrary, and in 
so stating his belief to Buzard, was sincere and had no 
design or purpose to injure or deceive the said complain- 
ant or anyone else, and that he never knew or heard of 
or had any reason to suspect the then insolvency of the 
said Mosty until some time after the said contract with 
the said complainant was made; and this defendant in 
this connection further says that at the time of the assign- 
ment of said contract on the 31st of October, and rst of 
November, 1881. he firmly and honestly believed that -. 
the said Mosty was good and solvent, and abundantly able 
and willing promptly and in the utmost good faith to 
carry out completely, both in letter and spirit, the terms 
of said contract; and in all his statements on this subject 
to the said complainant, Buzard, he acted in the utmost 
good faith, and had he known at the time or had reason 
to suspect that the said Mosty was insolvent or unable to 
carry out fully his said contract, he would not have 
assigned the same, but would have promptly taken such 
steps as he would have deemed best to secure his rights 
under said contract, in whole or in part. 


25. And now comes the said defendant, and for further 
answer, he denies the statements as set forth in the com- 
plainants’ bill of complaint that the representation of the 
defendant that said Mosty was good and solvent and able 
to perform said contract for the delivery of said cows and 
bulls; that the said Mosty was as good or better than the 
defendant ; that the said Mosty had twelve hundred head 
of cattle in his rail or ranch brand; that there was no 


30 


doubt: of the fulfillment of the contract, and: that R. E. 
McAnulty was a partner of said Mosty in the transaction: 
with the defendant, were at the time they were made 
absolutely untrue; that at the time ‘aforesaid the said: 
‘Mosty was wholly insolvent; that he was not as good or 
better than the defendant; that he had no cattle whatever 
in his ranch. or rail brand, or any cattle whatever, and 
that he was totally unable, for want of solvency and 
credit, to perform said: contract. 


26. And further answering in this connection, he says 
he is informed and believes it to be true; and admits that 
on the 31st of October and 1st of November, 1881, the 
said Mosty was in fact, insolvent, and not as good as this 
defendant; but he denies that he stated the contrary to 
said coceplaininint, Buzard, and he asserts the financial 
condition of the'said Mosty at that time to have been as 
well and fully known to the complainant as to this de- 
fendant, and that defendant made no concealment or false 
or fraudulant statement of any kind whatsoever at that 
time or any other time to the said Buzard in regard to 
said matter or any other matter. 


27. This defendant, further answering, says he expressly 
denies that he made any such false and fraudulent repre- 
sentations as to the said partnership relation of the said . 
McAnulty to said Mosty to the said Buzard, as is alleged 
in said bill of complaint. 


28. And this defendant further says that he denies the 
averment in the said bill as to said Mc Anulty never hav- 
ing been a partner of the said Mosty, and denies the same 
as absolutely untrue, and says he has been informed and 
believes, and so states the fact to be, that during the year 
1881—some time in August, 1881—and prior to that 
date, and upon the 7th day of October or November, 
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1881, that the said McAnulty. was, in fact, associated in 
the: cattle: business. and largely. interested therein with. said 
Mosty ; and: he is informed: and believes, and. so states 
the: fact.to be, that a: partnership of some kind in the cattle 
business did, in fact, exist. between them, but the precise 
terms and conditions of the same are not known to this 
defendant ; and in this.connection this defendant expressly 
denies that he fraudulently or falsely represented to the 
said Buzard at any time whatever that such partnership 
existed. He expressly denies that he stated to said Bu- 
zard as a fact that said partnership ever existed, and the 
averment in the bill to. that effect is false and untrue ; and 
he further denies.that said Buzard.relied upon any repre- 
sentations made to him by this defendant, or any kind 
whatever, either as to the partnership of the said McAnylty 
or as to any other matter relating to the ability and capac- 
ity of the said Mosty to perform and carry out his said 
contract. 


29. Defendant, further answering, expressly denies that 
he ever made any false representations to the said Buzard 
as to the solvency of the said Mosty. i 


30. This defendant, however, admits that from the 
- facts that have come to his knowledge subsequent to said 
trade with said complainant Buzard, that the said Mosty 
and defendant to complainant, Buzard, by the defendant, 
was insolvent, and had no property subject to be taken 
by his creditors. 


31. That on the 7th day of October, 1881, the said 
Mosty had sold and transferred all cattle and other inter- 
ests in Texas and elsewhere, of which any knowledge can 
be had, to R. E. McAnulty in payment or part payment 


of a debt he owed to said McAnulty of eighty thousand © 


dollars, or some other large sum, and the said McAnulty, 
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before the assignment of the contract to complainant by 
the defendant had taken possession of the property so sold 
and transferred by Mosty to him. But this defendant 
denies that he represented the contrary to be true, or that 
he knew the said facts to exist on October 31, 1881, and 
November 1, 1881, the full facts as to the insolvency of 
the said Mosty, and when the same came first to the 
knowledge of this defendant, are set forth in the previous 
parts of this answer, and are referred to in this connec- 
tion. ‘This defendant has no knowledge of when the 
said deed to the said McAnulty was recorded in Lam- 
pasas county, or whether it was recorded there at all, but 
he denies that it was recorded on the 7th, 8th, 9th or roth 
of October, 1881; and in this connection this defendant 
files herewith a copy of the final settlement of said Mosty 
and McAnulty, marked ‘ Exhibit B,’’: and prayed to be > 
taken as part of this answer. 


32. Defendant, further answering, says that all the 
terins of the said contract and o _ 1e whole cattle trans- 
action between the said complainants and the defendant 
are in writing, and all the inducements and consideration 
for the same moving from and to each party are fully and 
distinctly set forth therein; and he says that he has been 
advised by his solicitors that no oral statement made before 
or after the execution of said contract can be used to vary 
or change the written terms of the same. 


33. Defendant, further answering, says that he is ad- 
vised by counsel, and respectfully submits to the Court, 
that this said Court, sitting as a court of equity, cannot 
take cognizance or jurisdiction of the same, as it appears 
from all the averments of said bill and from this answer, 
that the said complainants, if they have in any way been 
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injured or damaged, have a full, complete and perfect 
remedy at law, and have their action on said contract, 
and show no grounds of equitable relief. 


34. And this defendant, further answering to said bill 
of complaint, says he is advised and here suggests that 
the said complainants have in no manner suffered any 
damage or injury by reason of matters and things set up 
and alleged in said bill of complaint, and cannot have a 
decree for the same against this defendant. 


35- And, further answering, this defendant says that, 
from the averments in said bill of complaint, it appears, 
and he is so advised, that the said L. A. Mosty is a proper 
and necessary party to said suit, and upon the advice of 
counsel he respectfully suggests in this behalf a want of 
parties defendant to said suit, by reason of the failure of 
the said complainants to make the said Mosty a party de- 
fendant to the same. 


36. And this defendant submits to this Honorable 
Court that each and all and every the matters in the com- 
plainants’ bill mentioned and complained of are matters 
which may be tried and determined at law, and with 
respect to which the said complainants are not entitled to 
any relief from a court of equity, and this defendant 
hopes that he shall have the same benefit of this defense 
as if he had demurred to said complainants’ bill. 


37. And this defendant denies all and all manner of 
unlawful combination and confederacy wherewith he is 
by the said bill charged, without this, that there is any 
other matter, cause, or thing, in said complainants’ bill 
of complaint contained material nécessary for this defend- 
ant to make answer unto, not herein and hereby well and 
sufficiently answered, confessed, traversed and avoided, 
or denied, is true, to the knowledge and belief of this 
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defendant; all which matters and things this defendant is 
ready and. willing to aver, maintain. and prove as this 
Honorable Court shall direct, and humbly prays tuo be 
hence dismissed, and his reasonable costs and charges in 
this behalf most wrongfully sustained. 
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FIRST POINT. 


This cause was instituted for the purpose of cancelling 
one contract and reinstating another, and readjusting cer- 
tain payments on the grounds of fraud and misrepresen- 
tations, and the demurrer interposed by defendant to the 
jurisdiction of this Court is unfounded. : 


The chancery rule in England is settled that equity has 
an undoubted jurisdiction to relieve against every species 
of fraud and misrepresentation. 

Chesterfield vs. Faussen, 2 Ves. Sen. 125. 1 Ath., 
j01, 1 Eg. Lead. Cas,, 773 (4th Amer. Ed.) 


The same rule governs in the national Courts of the 
United States whenever there is not a plain and adequate 
legal remedy at law to relieve against the same fraud or 
_ misrepresentations. a 


Lord Hardwicke, in Chester vs. Jaussen, defines fraud 


in the following language : 

First, then, fraud, which is do/us malus, may be actual, arising 
from facts and circumstances of imposition, which is the plainest 
case. 

Secondly, it may be apparent from the intrinsic nature and sub- 
ject of the bargain itself, such as no man t# hts senses, and not 
under deluston, would make on the one hand, and as no honest and 
fair man would accept on the other, which are inequitable and 
unconscientious bargains. 


The note to Section 875 of Pomeroy’s Equity Jurisp. 
says : 

It is finally settled that at law there can be no fraud without 

moral culpability; but in equity even actual fraud may exist with- 
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out the knowledge and wrongful intent which constitute immorality 
at law. Furthermore the phrase ‘constructive fraud,’’ or 
‘* equitable fraud,’’ has been constantly used by our Courts from 


the earliest day 
Justice Story and Mr. Snell, both able writers, say : 
The essential fact in actual fraud is untruth. In the law it 
must be wilful—a falsehood ; in equity it may be, but is not neces- 
sarily, wilful. In constructive fraud there is no necessary untruth. 
An examination of the following cases will convince 
the mind that defendant’s demurrer is not well taken. 


Grand Chute vs. Vinegar, 15 Wal., 373. 
Oelrich vs. Spain, 15 Wal., 271. 

Ins. Co. vs. Batley, 13-Wal., 616. 

Janes vs. Bolles, 9 Wal., 369. 

Watson vs. Sutherland, 5 Wal., 74. 

Boyce’s Ex. vs. Grundy, 3 Peters, 214. 

Crane vs. Bunnel, 10 Paige, 333. 

Bank vs. Rutland, 28 Vt., 470. 

Pomeroy’s Eq. Furisp., Sec. 138, 140 and 179. 


Equity will relieve against frau , although perhaps the 
party perpetrating the fraud, keeping within the limits of 
the strict law, so as to be sustained by the law courts, had 
committed some unconscientious act or breach of good 
faith, and had thereby obtained an undue advantage over 
another, which advantage, even though legal, equity 
would not suffer him to retain. 

At law it is a necessary part of this conception that the 
act or omission itself, by which the undue advantage is 
obtained, should be wilful, in other words, should be 
knowingly and intentionally done by the party; but it is 
not essential in equity that there should be a knowledge 
of and an intention to obtain the undue advantage which 
results. 

Pomeroy’s Eq, Furisp., Sec. 873 (Vol. 2). 
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SECOND POINT. 


There is no controversy about the following facts : 


1. The memorandum contract (p. 1o5 Trans.) was 
entered into on October 14, 1881, by B. F. Buzard and 
Robert A. Houston. 


2. The parties were to meet on the next Tuesday and 
formulate a contract in substantially the same terms. 


3. On account of illness of Houston the time of meet- 
ing to formulate this contract was postponed indefinitely ; 
but to some time between the roth and 15th days of No- 
vember, 1881. | 


4. That Buzard and Houston met by chance at San 
Antonio on the night of October 31, 1881, and both 
agreed that inasmuch as they were both there, it would 
be useless to wait until the roth or 15th of November to 
meet again, and that they would proceed to formulate that 
memorandum contract into one containing proper cove- 
nants, stipulations and the same terms as the memor- 
andum. 


5. That this meeting took place late at night, and as 
both parties were to remain at San Antonio during the 
next day, it was agreed between them to meet the next 
day at Major Hinkle’s office and close up their contract ; 
but before parting that evening, Houston made a propo- 
sition to Buzard to sell him the Mosty contract, as a new 
proposition, as he claims, or a proposition to assign to Bu- 
zard the Mosty contract, in lieu of the contract already 
begun, and contained in the memorandum contract, a 
Buzard claims. | 
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6. This method of contracting in writing was the usual 
and customary mode of dealing in cattle for future deliv- 
ery among Texas cattle men at that date, and still is. 
The kind of contracting was in no wise unusual among 
cattle men. 


7. Itis claimed by defendant that Buzard agreed to give 
him an answer the next morning whether he would take 
an assignment of the contract of Mosty or not (p. 85 
Trans. ), and it is claimed by Buzard that he handed the 
Mosty contract back to Houston and answered that he 
would see about it in the morning. 


It is apparent that the minds of the parties had met 
upon the first ¢gontract, to bind which the memorandum 
had been made in writing, and a portion of the consider- 
ation had been advanced. 


In this condition of affairs we find the parties on Octo- 
ber 31, 1881, when they agree to meet on the morning of 
. November 1, 1881, and the one make the formal written 
contract, and the other pay the balance of the advance 
consideration agreed upon. Every condition was agreed 
upon, the terms all understood, and the parties stood ready 
and able to consummate it, so far as Buzard was con- 
cerned, at least. 


On this same evening there was a proposition made by 
Houston to make a new contract, as he claims, in these 
words : 


If you will take this Mosty contract off of my hands and 
release me entirely, I will deduct twenty-five cents a head off of 
each cow and bull. (p. 85 Trans.) I told him he ought to have 
known Mosty; that he was a large cattle dealer, and I had heard it 
said frequently he handled more cattle in 1881 than any Texas man 
on the market. He handed me the contract back, and said: ‘I 
will give you an answer in the morning.’’ (P. 85 Trans. ) 
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Buzard testified: ‘‘ Mr. Houston proposed that, in- 
stead of completing the contract as we had agteed on, to 
transfer a contract between him, Houston, and Mosty for 
about the same number of cattle—about fifteen hundred 
head of cattle and fifty bulls. He stated that they were 
the same cattle he had sold me, and that at the time he 
would have these cattle to deliver he would be busy put-_ 
ting up cattle in another part of the state, and that it 
would be almost impossible for him to be there at that 
time. That he would have to receive the cattle from 
Mosty and then immediately turn them over to me, and 
that I could just as well receive them from Mosty as he 
could. He then handed me the contract between him 
and Mosty, and, after reading the contract over, I an- 
swered that I would sée about it in the morning. Onthbe 
evening of October 31st’ he stated that the contract: was 
good; that Mr, Mosty was a large dealer in cattle and 
fully able to fill the contract.”’ 


Up to the period when the parties separated to meet 
the next morning there seems to be this difference be- 
tween them only, according to their own testimony, 
standing uncorroborated or impaired by other evidence, 
to wit: Houston claims that he, on that evening, made 
the whole proposition to transfer or sell the Mosty con- 
tract, including the proposition of a clear release from lia- 
bility of himself under it, and the proposition to make the 
25 cents reduction in the price of the cattle, but admits 
that he said he had frequently heard it said that Mosty 
handled more cattle than any other Texas man in the 
market in 1881; while Buzard claims that the transfer of 
the Mosty contract in lieu of the completion of the other 
contract was proposed with the recommendation that 
Mosty was a large cattle dealer and fully able to perform 
his contract, and that the contract was good and would 
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be filled, but that nothing was said that night about a 
transfer of the Mosty contract without recourse on Hous- 
ton; and this is the only difference between the parties as 
to what occurred prior to their meeting on the morning of 
November tst at Major Hinkle’s office. It is not disputed 
that they met at Hinkle’s office on the morning of No- 
vember Ist, 1881, at which time nothing had been agreed 
upon which would in anywise change the relations of the 
parties under the memorandum contract. 


Buzard testified concerning what occurred at that meet- 
ing. Hesays: ‘*On the morning of November rst we 
met in Major Hinkle’s office, when Mr. Houston again 
urged the transfer of the Mosty contract, and that it would 
be impossible for him to be in Lampasas at the time to 
receive and deliver the cattle, and that if I would take 
that contract instead of completing the contract as we had 
agreed, and pay him fifteen thousand dollars that he had 
advanced to Mosty on the contract, he would let me have 
the cattle at fifteen dollars and twenty-five cents per head, 
and me pay him the difference between his contract with 
Mosty and fifteen dollars and a quarter, which would be 
one dollar and twenty-five cents per head; that he would 
be satisfied with making that profit on the contract by not 


having to go and handle the cattle. Houston gave as a — 


reason for wishing to change the contract that he was 
handling so many cattle, and was so busily engaged all 
the time, that it would be almost impossible for him to go 
and receive these cattle. He also stated that it would be 
an expense of going there to receive the cattle, and the 
loss of time to him would be about as much as twenty- 
five cents a head. When Houston made this proposition, 
on the morning of November the rst, I objected to taking 
the assignment of the Mosty contract, for the reason that 
I did not know Mosty or his financial standing. Houston 
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assured me that Mosty was good and solvent and able to 
fill the contract, and that R. E. McAnulty was the part- 
ner of Mosty, and that he was also good. He said Mc- 
Anulty was Mosty’s partner in this contract. Houston 
stated that Mosty was good and handled more cattle than 


_ he (Houston) did, and more able to fill his contracts than 


he was. _ I was satisfied that McAnulty was solvent. I 
knew of his solvency. I then stated to Houston that I 
would take that contract if he would guarantee the fulfill- 
ment of it; he said he would not guarantee that or any 
other man’s contract, and again asserted that Mosty was 
good and McAnulty also, and asked Major Hinkle if such 
was not the fact. 


‘*] asked Hinkle what he knew about the parties. He 


‘ said he considered Mosty good, and that R. E. McAnulty 


was as good ffnancially as any cattle man in the state, and 
that if McAnulty was Mosty’s partner in that contract he 
didn’t think a better contract could be made. 


‘* Houston then stated that he knew McAnulty was a 
partner, as McAnulty had told him so, and that there 
would be no question about the fulfillment of the contract, 
and, he again repeated, his only reason for wanting to 
assign that contract instead of completing the other was 
his inability to go and receive the stock; that he knew 
Mosty had most of the cattle then on the range; that 
about twelve hundred of the cows were Mosty’s own 
ranch cows, with Mosty’s rail brand on them; that the 
balance of the cows were already bought by Mosty, or 
would be bought by him in Lampasas county, and all 
would be ready to be delivered on or about the first of 
May, 1882. 

‘¢T then said to Mr. Houston that I did not know if 
Mosty was good or not, but that I knew he (Houston) 
was, and that if the representations were as he had made 
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them I would take his word for it and take the assign- 
ment of the Mosty contract instead of the contract we had 
agreed on, &c.’’ (pp 49 and 50 Trans.) 


Major Hinkle, who was the admitted agent of Hous- 
ton in this transaction, substantially corroborates the 
statement of Buzard above set forth, in all material par- 
ticulars. He testified: ‘‘ This isthe memorandum con- 
tract to which I have referred. It is in my hand writing. 
I advised Buzard to buy the cattle mentioned in this mem- 
orandum contract, because Mr. Houston had told me that 
the cattle were then nearly all gathered and then on hand 
in Lampasas county, and that R. E. McAnulty was 
Mosty’s partner in that contract ior delivery. The next 
Tuesday Houston failed to put in an appearance, as he 
had agreed to in the memorandum contract, and he 
(Houston) was absent for some ten days or two weeks. 
At the end of that time, ten days or two weeks, Houston 
asked me to get Buzard to let him off from the contract, 
and to take his original contract with Mosty in lieu of it. 
As Captain Buzard was present or in the city, I got him 
and Houston together, and Houston told him that as his 
business would prevent his giving his personal attention 
to the delivery of the cattle, he would deduct twenty-five 
cents a head, if Buzard would substitute Mosty’s contract 
in place of his. Buzard asked me if Mosty’s contract 
with Houston was good. Houston answered, he being 
present, that R. E. McAnulty was a partner to the con- 
tract, and that most of the cattle were gathered and then 
in the rail brand in Lampasas county. Based on that 
statement, I advised Buzard to take it. Mr. Houston 
then paid me my commission, and I had nothing further 
to do with it. Houston told me that McAnulty had told 
him himself that he was a partner of Mosty. Houston 
said that Mosty was as good financially as he was. All 
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this conversation occurred in the presence of Captain Bu- 
zard. Captain Buzard said he didn’t know anything 
about Mosty; that he knew Houston was good, and told 
Houston he only made the transfer to accommodate him 
(Houston). Buzard told Houston that he transferred 
that contract, relying on Houston’s statements that both 
McAnulty and Mosty were interested in the contract, and 
were pdrfectly responsible. (P. 63 Trans.) 


** When Houston spoke of McAnulty as being a part- 
ner of Mosty, he said that McAnulty and not Mosty had 
told him so.’’ (Line 16, p, 64, Trans.) 


‘*T had an interview with Buzard the night before the 
transfer of the Mosty contract was agreed upon; Hous- 
ton was present at this interview; the transfer of.the 
Mosty contract was then spoken of; I believe I was the 
only party, though, who spoke of it. Nothing was 
agreed upon that night in reference to the transfer. Bu- 
zard said he would like to have a talk with me and sec 
what I thought about it. The matter was postponed until 
next day, the whole conversation and trade. 


‘¢Buzard did not say he would give him an answer 
next morning; Buzard did not make his appearance at my 
office the next morning before Houston. I saw Houston 
and had a talk with him the next morning before I saw 
Buzard. Buzard came in while Houston and myself 
were talking. The trade was then closed in that inter- 
view. I think Buzard knew something of the financial 
standing of McAnulty; I think he knew him to be per- 
fectly good as well as myself. I gave Buzard advice 
while I was acting as the agent of Houston, because he 
was a stranger in the State, and decause Houston asked 
me to induce him to make that transfer. J would not 
have given him the advice I did if I had not known 
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McAnulty to be perfectly good. J did not believe Mosily 
to be good; also, I didn’t believe the contract was worth 
a cent unless McAnulty was on tt. (3d, 4th and sth 
par. on p. 64, Trans. ) 

‘¢T told Buzard that as Houston said the cattle were 
gathered and in the rail brand, and were then in Lam- 
pasas county, and R. E. McAnulty was a partner to the 
contract, I considered the contract good. I did not tell 
Buzard that the Mosty contract was not good unless 
McAnulty was on it. Houston paid me twenty-five dol- 
lars for my commission in drawing up that contract. He 
didn’t pay me any commission for making the sale; he 
paid me for my commission and assistance generally ; he 
paid ine the amount I mentioned in cash. Buzard paid 
me nothing for advising and assisting him; / was acting 
as the agent of Houston, and not as the agent of Bu- 
zard.’? (Commencing on last line p. 65, Trans.) 


Mr. Houston ins his answer denies every allegation of 
the bill, and in his testimony contradicts all the testimony 
of both Captain Buzard and Major Hinkle. In his 
answer he admits having made similar representations, 
but claims they were all made as opinions, and as hearsay 
from Mr. Mosty. He admits Mosty’s insolvency; but 
claims that he was ignorant of it at the time of the trans- 
fer of the Mosty contract. He denies that he stated that 
McAnulty was a partner of Mosty in the fulfillment of 
that contract; but admits that he said that McAnulty was 
a partner with Mosty in the cattle business generally, and 
insists that this was true; and claims that he stated that 
Mosty and not McAnulty had told him of this partner- 
ship. : ; 

Mr. Houston claims that the only considerations and 
inducements made by him to Buzard to accept this trans- 
fer instead of the fulfillment of the original contract were 
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the reduction of twenty-five cents per head on the cattle 
and the accrued interest on the fifteen thousand dollars 
which had been advanced by him to Mosty on the con- 
tract to be assigned. He admits that Buzard said at the 
time of their last meeting in Hinkle’s office on November 
Ist, 1881, that ‘‘ he did not like to make a trade of that 
kind much; but knew I was good for the amount of 
money he had to advance, and Mosty he did not know 
know anything about.’’ (7th line, p. 86, Trans.) ‘‘ He 
said he did not know if Mosty was good or not. I told 
him I considered him good; that I thought he was good 
for his contracts; that he had made twu contracts of the 
same kind with friends of mine in my county, and the 
parties had told me that. Mr. Mosty was a gentleman, 
and carried out his contracts with them perfectly. He 
asked me who the parties were. Itold him. * * * 
I told him I considered him as good as myself, as he had 
handled twice as many cattle in 1881 as I had. I told 
Buzard that Mosty had told me, as we were coming from 
Kansas together, that he was a partner of R. E. McAnulty 
in all their cattle dealings; that he said they were part- 
ners, but the contract did not show they were partners, 
but Mosty had told me they were partners.’’ (Paragraphs 
2d and 3d, p. 86, Trans. ) , 
_“*T never offered to sell the contract, without recourse, 
to any one except Buzard. The only reason given by 
Millett why we couldn’t trade for the Mosty contract was 
that I couldn’t deliver them in the fall, and he offered me 
less money than the cattle cost me.’’ (Trans., bottom of 
p. 87 and top of p. 88.) 
On cross-examination Mr. Houston testified: ‘‘ When 
I left home to come to the fair I had no idea of closing 
the original contract at that time, because I had no idea I 
would then meet Buzard, as the arrangement had been 
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made with Walker to meet me between the 12th and 1 sth 


of November, and this was the 31st of October. When. 


I left home to come here I did not come to sell the Mosty 
contract; I came to attend the fair. I didn’t expect to 
sell the Mosty contract on this trip to anybody, as I had 
sold the cattle to Buzard, and they were his cattle. The 
first contract I considered a sale of the Mosty cattle to 
Buzard, and I offered them to no one else. The Mosty 
cattle were the cattle of the first trade. I told him they 
were Lampasas cattle; those were the only cattle of that 
description I owned in Lampasas county. I got here be- 
tween seven and eight o’clock on the night of October 
31st lat. * * * (Trans., p. 88.) 


‘* We were at Hinkle’s office about ten or fifteen min- 
utes. Major Hinkle was there a part of the time, aad 
told Buzard that Mosty was good and. solvent, and did 
most of the talking himself, and told Buzard he knew 
Mosty better than I did. Hinkle had a good deal to do 
with the trade, and advised Buzard to take the assign- 
ment. He introduced Buzard to me. I had never 
known Buzard before, and Hinkle said he had sold the 
cattle to Buzard before Buzard and I spoke about the 
subject. This was in reference to the first contract. 
_ Hinkle was nobody’s agent in the sale of these cattle that 
' I knowof. I told him if he could sell the cattle to do so. 
I told him after the sale was made that I would give him 
a suit of clothes, and he came back and said he needed 
the money more than he did the clothes, and I then paid 
him twenty-five dollars in money. I saw Hinkle on the 
night of October 31st, 1881. J did mot tell him on this 
night about my new proposition to Buzard. I heard 
him and Buzard speaking privately about it. I gave 
Hinkle twenty-tive dollars for the first trade. I heard 
some of the conversation between Buzard and Hinkle. 
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If Buzard had not accepted the transfer of the Mosty con- 
tract, I was ready to close up the original contract on the 
morning of November Ist, and I told Buzard so. Our 
negotiations were not at an. end concerning the first con- 
tract until Buzard agreed to accept the assignment of the 
Mosty contract and: release me from the first contract. 


. Buzard agreed to acvept the assignment ef the Mosty con- 


tract about 9 o’clock on the morning of November Ist. 
I don’t remember if Buzard agreed to accept the transfer 
of the Mosty contract before or after the conversation with 
Hinkle, on that morning before referred to, in which 
Hinkle spoke concerning the solvency of Mosty. I did 
not tell Buzard before he agreed to accept the transfer of 
the Mosty contract that Mosty was as good or better than 
I was. I told him that he ought to be as good as any- 
body, from the number of cattle he claimed to have han- 
dled in 1881. (Commencing on the 38th line on p. 88, 
Trans. ) 


In answer to question Mr. Houston said: ‘*I did not 
tell Captain Buzard before he agreed to accept the assign- 
ment of the Mosty contract that I knew the Mosty con- 
tract would be filled because Mosty had then twelve hun- 
dred—or the most of the cattle on his ranch or range in 
Lampasas county—in his ranch or rail-brand, but that 
Mosty told me there would be about twelve hundred’ of 
these cattle in his ranch or rail-brand. The rail-brand of 
Mosty is a long bar running from the shoulder towards 
the flank, from a foot to two feet long.’’ (First question 
and answer on p. 89, Trans. ) 


In answer to question he said: ‘‘I never did tell Cap- 
tain Buzard before he agreed to accept the transfer of the 
Mosty contract that I knew the contract would be filled, 
because R. E. McAnulty was a partner with Mosty in this 
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contract, because R. E. McAnulty had told me he was a 
partner with Mosty in this contract. (Second question 
and answer on p. 89, Trans.) , 


‘SWhen Captain Buzard came to see me at Gonzales, 
he demanded that I should pay back to him the fifteen 
thousand dollars he had paid me. (Bottom p. 89 and 
top p. go, Trans.) 


‘‘Buzard did not refuse to accept an assignment of the 
Mosty contract unless I would guarantee the fulfillment 
of it; but accepted it, and said he would accept it if I 
would give him the interest on the fifteen thousand dol- 
lars that Mosty would owe. I told him I would be busy 
receiving and branding cattle about that time in Gonzales . 
county, and it would suit me to get him to take this con- 
tract, and that I would deduct twenty-five cents per head 
on the previous contract, if that suited him; if not, I 
would go on with the first contract; and he said if I 
would give him the interest he would do it. It would 
have cost me about this amount to have gone and received 
the cattle, but I did not so tell Buzard that I remember 
of. I did not tell Buzard that I could not well attend to 
the completion vf the contract by Mosty, and that it 
would be a useless thing for me to attend to the delivery 
of the cattle by Mosty, and then hand them immediately 
over to Buzard and Hillard. (Answer to first question, 
p. 90, Trans. ) 

‘‘ Buzard did not say at the time he accepted this trans- 
fer that he knew nothing of the solvency of Mosty, and 
would accept my word for it. No such conversation 
passed between Buzard and myself that he would take 
my word that McAnulty was a partner with Mosty in the 
contract, and it could not have happened, because I never 
told Buzard McAnulty was a partner with Mosty in the 
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contract. I told him that Mosty had told mé he wasa 
partner with McAnulty in the cattle business, but I did 
not tell him that Mosty had said he was a partner in this 
contract. Buzard did not tell me that he would take an 
assignment of this contract to accommodate me and save 
me the trouble of going up there to receive the cattle.”’ 
(Answer to question, bottom p. go, Trans.) 


"Mr. Dilworth, one of the defendant’s witnesses, in his 
testimony shows that when defendant left home for San 
Antonio on October 31, 1881, he had made up his mind 
ito dispose of the Mosty contract without recourse on him- 
self, and in this particular flatly contradicts Mr. Houston. 
The witness said: ‘*I gave Houston advice how to 
transfer the Mosty contract. I advised him to transfer it 
without recourse, and he remarked that-he did not know 
how it ought to be done. I told him to get a lawyer to 
draw up the transfer.”’ (P. 81 Trans.) 


On cross examination he says: ‘‘I first spoke of the 
transfer of the contract; he told me he had sold the con- 
tract, and was coming up to San Antonio to close the 
trade, and I then suggested the method how it should be 
done; he told me he had sold or was about to sell the 
contract, and not the cattle. 1 don’t remember the date 
of this conversation ; he was then preparing to come up 
to close the trade; he had left his home and was then on 
his way up.”’ (P. 82 Trans.) 


Mr. Dilworth is and was the banker of Mr. Houston, 
and his confidential friend. 


That Mr. Houston after arriving in San Antonio on 
the evening of October 31, 1881, and before he saw Cap- 
tain Buzard, had two talks about trading these same 
cattle, is clear from the testimony of Messrs. Millett and 
Gamel, witnesses for complainants. 
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Mr. Millett testified: ‘‘I saw him (Houston) about 
the middle of October, 1881, during fair week at San 
Antonio,. at the Hord hotel. Houston asked me if I was 
buying. cattle,.and I told him I was. He then told me 
he had some cows to sell. I asked him where they were. 
' He told me one let of about fifteen hundred was about 
Lampasas, and that he had about one thousand: in Gon- 
zales. I then asked him who was to deliver the cattle at 
Lampasas. He told me Lee Mosty. I then remarked 
that that trade wouldn’t be filled, and we wouldn’t talk 
trade about that lot, and those at Gonzales we could not 
agree about the time of delivery.”’ (P. 61 Trans.) 


Mr. Gamel testified: ‘‘ During the fair at San Anto- 
’ mo in 1881, ] had a talk with R..\. Houston about some 
cows, about one thousand head; they were in Lampasas 
county. I don’t know who was to deliver them. The 
conversation was simply this: I wanted the cows, and 
he didn’t want me‘to have them. The reason why he 
didn’t want me to have them was that he said they were 
not good enough, or something that way, and that he 
would rather put them off on ¢hzs other party. I don’t 
remember that Houston said there was any doubt about 
the delivery of the cattle. He simply said I was a friend 
of his, and he did not want me beat, or something like 
that. He did not claim to have the cattle then, and only 
claimed to have a contract for them.’ (P. 67 and 68 
Trans. ) 

That such representations were madc is fully supported 
by the preponderance of the testimony, and that these 
representations were the inducements which caused the 
action of Buzard in the acceptance of the transfer of the 
Mosty contract in lieu of the original or memorandum 
- contract between him and Houston cannot be doubted, 
for he is uncontradicted in his testimouy wherein he states : 
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‘¢’The reason why I accepted the contract from Houston 
in the way I did was because I considered the representa- 
tions he had made regarding Mosty’s and McAnulty’s 
solvency and financial standing were true, and because I 
believed his statements that McAnulty was a partner in 
the contract was true. I considered Mr. Houston as 
reliable, and relied on his statement of the facts in regard 
to the matter, and also on the statements of Major D. W. 
Hinkle. If these representations had not have been 
made by Houston, I would not have accepted the assign- 
ment of the contract.’? (Trans., p. 49, bottom.) 


That these representations were all false cannot be 
doubted. Houston in his answer admits the insaluency 
of Mosty at the time of the transfer of the contract? The 
proof contained in McAnulty’s evidence is satisfying that 
he was neither a partner of Mosty in this contract nor 
had he any interest in it whatever, (Trans., p. 76.) 


To the second direct interrogatory the witness answers : 
‘<T don’t know anything of my own knowledge about the 
contract; have heard Houston say that he made a con- 
tract with L. A. Mosty, and have heard Mosty say that 
he made a contract with Houston concerning cattle; 
don’t know the date of the contract between Houston and 
Mosty ; have heard that it was made in August, 1881. _ | 
don’t know its terms and conditions, only from what | 
have heard Mosty and Houston say about it. J/ mever 
had any connection with or interest in said contract 
whatever.”’ 


Again he says, in answer to the third direct interrog- 
atory, ‘‘I have stated that I know nothing of my own 
knowledge of the terms and conditions of said contract, 
and that I never had any connection with or interest in 
said contract; I had no connection, interest or responsi- 
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bility with or in said contract. There was no partnership 
relation existing between Mosty and myself at the time 
said contract was made.’? (2d par. p. 76, Trans.) 


If these representations were made as facts—not mere 
opinions—and were all, or the controlling ones, untrue, 
and were believed by Buzard, and his action was con- 
trolled by them, then Houston should be compelled to 
place Buzard and his associate back in the situation they 
occupied before the change was induced to their injury. 


Houston claims that he believed all these representa- 
tions to be true when they were expressed by him as 
opinions only. If he merely expressed opinions, as opin- 
ions, not as facts, it would not matter whether true or 
false, honest or dishonest, or even mendacious and crafty. 
If, however, as the proof seems to substantiate. he made 
such untrue representations as existing facts, and they in- 
duced the complainants to change their relations to their 
injury, then they are entitled to relief, whether he knew 
them to be false or was ignorant of their truth or falsity ; 
for whenever any party, by his acts or words, causes an- 
other to believe in the existence of a certain state of things, 
and induces him to act on that belief so as to alter his 
own previous condition, he will be concluded from aver- 
ring anything to the contrary against the party so altering 
his condition. In illustration of the principle I contended 
for, the following cases are all pointed authorities : 


Wintz vs. Morrison, 17 Texas, 372 and 38}. 
Haldeman vs. Chambers, 19 Texas, 2. 

Smith vs. Richards, 13 Peters, 26. 

Willard vs. Taylor, 8 Wal., 557. 

Slaughters Admr. vs. Cerson, 13 Wal., 379. 
Chouteau et al. vs. Goddin et al., 39 Mo., 250. 
Taylor vs. Zepp, 14 Mo., 482. 
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Newman vs. Hook, 37 Mo., 207. 

Buford vs. Caldwell, 3 Mo., 477. 

Bennett vs. Fudson, 21 N. Y., 238. 

Mitchell vs. Zimmerman, 4 Texas, 75. 

Boukhead vs. Alloway, 6 Coldw. Tenn., 56. 

Pomeroy Eq. Furizp., sec. 887 to 891 and author- 
ttes. 


In the case of Smith vs. Richards the Court, after citing 
several cases and quoting from some, concludes: ‘‘ The 
principles of these cases we consider founded in sound 
morals and law. They rest upon the ground that the 
party selling property must be presumed to know whether 
the representation which he makes of it is true or false. 
If he knows it to be false, that is fraud of the most posi- 
tive kind; but if he does not know it, then it can only be 
from gross negligence; and, in contemplation of a court 
of equity, representations founded on mistake, resulting 
from such negligence, is fraud. 6 Ves., 180, 189; Jere- 
my, 38s, 386. The purchaser confides in it, upon the 
assuimption that the owner knows his own property, and 
truly represents it, and, as was well argued in the case in 
Cranch, it is immaterial to the purchaser whether the 
misrepresentation proceeded from mistake or fraud. The 


injury to him is the onme, whatever may have been the 


motives of the seller.’’ 

Thus fully I have quoted from the testimony in the rec- 
ord and decisions to present the views I entertain to the 
Court, and I submit that the equities in this cause are 
with complainants, and they are entitled to the remedy 
sought. 

I have appended a full and carefully prepared abstract 
of all the testimony in this case for the convenience of the 
Court. 
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I think complainants are entitled to have the contract 
of assignment set aside and cancelled, and the $15,000 
advanced upon the same, together with interest, refunded 
to them; and to a cancellation of the obligation for 
$1837.50 also; for the reason that the hereintofoye in- 
voked principles are decisive of the cause in complainants’ 
favor. 


It is not reasonable to suppose that Buzard could have 
been so insane as to have accepted the transfer of the 
Mosty contract in lieu of a valid contract with a solvent 
and responsible man, as Houston was by him known to 
be, unless he had implicitly relied upon Houston’s repre- 
sentations that Mosty was as good or better than he was ; 
that Mosty was solvent, and that McAnulty; whom Bu- 
zard knew to be solvent and responsible, was a partner of 
Mosty in the contract to be assigned. 


Had the truth been known, can it for one instant be 
supposed that this trade, or the substitution of the one for 
the other, would have been made? Houston’s statements, 
as shown by the testimony of his agent, Hinkle, outside 
of Buzard’s testimony, are sufficient to satisfy the con- 
science that Houston and Hinkle both knew that Mosty 
was insolvent at the time. Hinkle says he did not be- 
lieve Mosty was good, and Houston was as much bound 
by the knowledge or belief of his agent as he would have 
been by his own knowledge or belief. This contract of 
substitution was unequitable, and had all the knowledge 
and belief within the minds of Houston and his agent, 
Hinkle, been communicated to Buzard, it would never 
have been agreed to by him, and the agreement should 
be rescinded and the first contract declared in force. 


‘* An opinion stated to the other party as a fact material 
to the transaction—not as an opinion entertained by him 
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—if false, is a misrepresentation, and if the other be in- 


duced to act upon it to his prejudice, equity will grant 
relief.’’ 


Hlaygarth vs. Wearing, L. R. 12 E-9., 320,327,328. 


That the representations made by Houston to Buzard 
were made for the purpose and with the design of pro- 
curing Buzard’s consent, which had been previously de- 
clined, to the substitution of the one contract for the other, 
of inducing him to enter into the last contract as a sub- 
stitute for the first, is apparent from all the evidence of 
both parties. If, therefore, the representations were made 
as facts, that Mosty was good and solvent and better than 
Houston; and that the cattle were twelve hundred of 
them then on hand and in the rail brand of said Mos 
on his ranch in Lampasas county; and that R. E. 
McAnulty was Mosty’s partner in this contract, and these 
representations were made prior to the consent of Buzard 
to accept a transfer of the Mosty contract in lieu of ‘the 
contract he then had with Houston; and after Buzard 
had agreed to accept the assignment of the contract if 
guaranteed by Houston, and these representations were 
made directly relating to the inducement to obtain Bu- 
zard’s consent to the transfer of said Mosty contract with- 
out recourse upon Houston, in lieu of the contract he 
then held with Houston, and were of such a character as 
would naturajly and reasonably induce, or tend to induce, 
any ordinary person to act upon them, and consent to the 
substitution of the one for the other, and that these repre- 
sentations were followed by the consent of Buzard to 
accept the transfer of the Mosty contract without recourse 
on Houston, in lieu of Houston’s fulfillment of the first 
contract, then it will be presumed that these representa- 
tions were made by Houston for the purpose and with the 
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design of inducing Buzard to substitute the Mosty con- 
tract for the one with Houston, provided these represen- 
tations were untrue in point of fact. 


Pomeroy Eq. Furisp., Sec. 880 and authorities in 


note. 


The same result would follow this state of case whether 
Houston was guilty of oral culpability or not, whether 
he believed them to be true when he made them or knew 
them to be untrue. 


Pomeroy Eq. Furisp., Sec. 885 and authorities in 
note. : 


If Houston, at the time he made the false representa-' 


tions, had no knowledge of their truth, he is chargeable 
with fraud, although he had no absolute knowledge of 
their untruth, and may claim to have had a belief in their 
truth, and his claims to have believed in the truth of his 
statements, which were in fact false, cannot be regarded 
as at all material. 


Pomeroy Eq. Furisp. , Sec. 887 and authorities in 


note. 


The fact that the inducement included in the reduction 
of twenty-five cents per head was declined by Buzard, 
and that he refused to take the assignment of the Mosty 
contract, when taken together, show that the false repre- 
sentations induced his action alone. The Court will see 
by the testimony that all the.money consideration had 
been offered and declined by Buzard. It is not contended 
that Buzard ever consented to accept the assignment with- 
out recourse, or at all, until the meeting of the parties at 
Hinkle’s office on the morning of November 1, 1881, 
but the reduction in price had been offered on the night 
previous, and on the following morning Buzard declined 
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to accept the assignment of the Mosty contract, unless 
Houston would guarantee its fulfillment. It was then 
Houston, for the first time, represented that McAnulty 
was a partner, and that there were twelve hundred head 
of the cattle on hand, and it was then that Major Hinkle, 
Houston’s acknowledged and paid agent, corroborated 
these statements, and by their combined and confederated 
action, induced Buzard to surrender the good contract for 
a worthless one. (Trans., p. 50.) 


Houston knew Mosty. Had made the contract with 
him. Had advanced him $15,000 as part payment for 
the cattle Houston was to receive under it. He had 
known Mosty for years before. He had advanced this 
money to him and paid Mosty’s draft upon him months 
before. Buzard knew nothing of Mosty. Had never 
heard of him. Mosty lived a long distance from San 
Antonio, where the transaction took place, and was un- 
known there. Their opportunities were uneven. The 
facts stated by Houston were such as any reasonable man 
might rely upon. His knowledge of Mosty’s responsibil- 
ity should have been extensive. He was upon trading 
terms with Mosty, and had reposed confidence in him to 
the extent of advancirig him $15,000 without security. 


This was the general manner of trading in cattle in 


‘Texas. 


It is essential, of course, that Buzard should have trust- 
ed the representations of Houston, and that he was so 
thoroughly induced by his false representations that, judg- 
ing from the ordinary experience of mankind, in the ab- 
sence of these false representations he would not, in all 
reasonable probability, have entered into the transaction 
of accepting the transfer of the Mosty contract without 
any recourse upon Houston in lieu and stead of his con- 
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tract with Houston. which was good, beyond doubt, and 
which Houston swears himself would have been by him 
faithfully fulfilled. 


The evidence is positive that Buzard did rely most tm- 
plicitly upon these representations of Houston. That 
they were all false in fact. That Houston knew that the 
one that McAnulty was a partner of Mosty in this con- 
tract, because McAnulty had told him so, was knowingly 
and wilfully false. He does not himself claim it true. 
He denies making the statement that McAnulty told him 
so, but admits that he represented the fact, and that he 
knew it because Mosty had told him so. McAnulty is 
known to have been solvent, and as good and responsible 
as Houston himself. : 


@ 


Jt is not unreasonable that, from the ordinary experience 
of mankind, Buzard should, believing these representa- 
tions to be all true, have relied upon them and have acted 
just as he did. The contracts were of the same nature, 
and refusal to perform by one would have been as disas- 
trous as refusal by the other, if both were primarily re- 
sponsible. Can it seem possible that any rational man 
could have changed his condition, as Buzard did in this 
case, unless he had been induced to do so solely by these 
false representations, relying on their absolute truth. 


It may and will be urged that other considerations were 
offered, which induced Buzard to change his condition, 
but this will not control unless the other inducements and 
considerations were sufficient to induce Buzard to make 
the change alone. If these other inducements and con- 
siderations would have been declined had they been un- 
accompanied by the false representations, then these rep- 
sesentations were the moving inducements, and, being 
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relied upon, if any one was false, the Court has no means 

of determining that this false one did not turn the scale 
and itself induce Buzard to change his condition. 

Pomeroy’s Furisp., Sec. 890, and authorities in 

note. 

The representations made by Houston were concerning 

things really material. They really form a part of the 

transaction and are essentially connected with its substance. 


From the nature of the transaction and the situation of 
the parties it may be assumed that these facts represented 
by Houston were within his knowledge or within his 
power to have known them. He was in correspondence 
with Mosty and had business with him, and Buzard knew 
nothing of him, and had a right to rely upon Houston’s 
representations as being true, and to act upon them as 
true. 

Pomeroy Eq. Furisp., Sec. 801 and authorities in 
note. 
Slaughter’s Admr. vs. Gerson, 13 Wal., 379. 


When Houston made these representations concerning 
material facts, he must have had knowledge of the sol- 
vency or insolvency of Mosty, or from his connection with 
him he must be supposed to have had such knowledge ; 
whereas Buzard knew nothing about Mosty, and had 
never been in a position where he was supposed to have 
any knowledge of him, and was not at that time aware 
that he knew any one who did know Mosty, from whom 
he could make inquiry concerning his (Mosty’s) solvency. 
Buzard did not even know his post office address, and he 
had a right to rely upon Houston’s representations. 


The contract made August 13th, 1881, between Mosty 
and Houston, provided for the sale and delivery, between 
the rst and 15th of next May, 7.e., 1882, of 1500 head 
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of cows and bulls for a certain price per head, at some 
point in Lampasas county, Texas, within six miles of the 
town of Lampasas. 


The memorandum contract between Houston and Bu- 
zard provided for the sale and delivery of the same cows 
and bulls (as the testimony of Houston shows) for a cer- 
tain price per head, at the town of Lampasas, in Lam- 
pasas county, Texas. 

Houston held this contract with Mosty, and Buzard 
held his for himself and the other complainant, Hillard, 
with Houston. 


This is the position in which we find the parties when 
they meet at San Antonio on October 31, 1881, 


They meet casually, neither expecting the other, for — 


this meeting was ten or twelve days before they were ex- 
pecting to meet to formulate the memorandum contract 
into a formal one, between Houston and Buzard and 
Hillard. 


At this time of their meeting Buzard had never heard 
of Mosty, nor of any contract between him and Houston. 
Houston had then held this contract with Mosty over two 
anda half months. Houston and his agent both knew 
at that time that Mosty had failed to fulfil a similar con- 
tract to this one, which he had made with G. W. Little- 
field, a neighbor of Houston. Houston had, before leav- 
ing his home at Gonzales, determined to sell the Mosty 
contract without recourse upon himself, and had taken 
advice from his banker at Gonzales as to the manner of 
making such a transfer of the Mosty contract, so states 
Mr. Dilworth, the banker, friend of and witness for 
Houston in this cause. Houston denies that he had any 
such intention, or conversation with Dilworth. 


Pee 
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It is admitted in defendant’s answer that Mosty had 
been utterly insolvent for over three weeks before that 
time, since October 7, 1881. Houston himself testifies 
that the cows and bulls which Mosty had, on August 13, 
1881, contracted to sell and deliver hin, were the identical 
cattle which he had, on the 14th day of October, 1881, 
contracted to sell and deliver to Buzard. 


If Houston knew nothing of Mosty’s insolvency on 
October 31, when he left Gonzales for San Antonio, why 
did he state to Dilworth that he was going to San Anto- 
nio and should attempt while there to sell the Mosty con- 


tract without recourse upon himself; when, in fact, he’ . 


had already contracted to sell the same cattle to Buzard 
two weeks before the date of this trip to San Antonio. 
Why did he, after arriving, try to sell this Mosty contract 
to Mr. Dewees, and why to Mr. Mijlett, and why refuse 
to sell these cattle to Mr. Gamel, because as Houston 
stated to Gamel that he was a friend of Gamel, and these 
cattle would not be delivered, and he (Houston) did not 
want him (Gamel) to hold the contract; he preferred 
putting it off on this other party. 


The testimony shows that nothing was said about trans- 
ferring the Mosty contract to Buzard, without recourse 
.upon ‘Houston, until the last meeting of Houston, his 
agent Hinkle and Buzard at Hinkle’s office in San Anto- 
nio, on the morning of November 1, 1881, when Bu- 
zard agreed to substitute the Mosty contract with Hous- 
ton in the place and stead of the Houston contract with 
Buzard, provided Houston would guarantee the fulfill- 
ment of the Mosty contract. 


It was at this time, only a few minutes before the trans- 
fer was made, that all these representations were made by 
Houston, and repeated and confirmed by Hinkle, in 
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whose veracity Buzard reposed great faith, that Buzard 
accepted the transfer of the Mosty contract in lieu of 
Houston’s contract with him, and delivered Houston’s 
with him upto Houston. Can it be presumed that Bu- 
zard, or any other sane man, for the reduction of twenty- 
five cents per head on said cattle, would have surrendered 
an advantageous contract with a person by him known to 
be responsible, solvent and amply able to fulfil it, with a 
penalty of four times the reduction provided for therein, 
if that party should fail or refuse to fulfil it; and accept 
the assignment of one upon a party living far away con- 
cerning whom he knew nothing, unless he believed and 
relied upon the statements and representations of Hous- 
ton and his agent Hinkle, made in Houston’s presence, 
and undenied by Houston. 


It is apparent that, he did believe these representations 
and implicitly relied upon them, and accepted the trans- 
fer of the Mosty contract to oblige Houston, and partially 
to save him the useless cerer-y of being upon the 
ground at the date of delivery ir. wiay, 1882, near Lam- 
pasas, Texas, to receive them from Mosty, and then im- 
mediately to turn the same cattle over to Buzard. 


This is fully borne out by the testimony of both Buzard 
and Hinkle, given in this cause. Taking all the circum- 
stances of this case, with the positive testimony of Buzard 
and Hinkle, the denials and testimony of Houston, must 
be considered and treated as untrue. 


From the time the proposition was made by Houston 
to Buzard to accept the transfer of the Mosty contract 
without recourse on him at Hinkle’s office, the parties 
never separated, and no time was given to inquire. about 
Mosty’s solvency. It was an unequitable and uncon- 
scientious advantage taken by Houston and his agent, 
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Hinkle, of Buzard, by inducing him to rely upon false 
representations made to him by persons in whom he re- 
posed confidence. The matters concerning which the 
false representations were made were not at hand, and no 
inquiry which Buzard could have made by any methods 
within nis knowledge and power would have revealed 
their falsity. Relying upon the truth of these representa- 
tions, and the good faith of Houston and his agent, Hinkle, 
he was induced to exchange a good and valuable contract 
for one utterly worthless and so known to be (it may be 
fairly assumed) by Houston, and to part with $15,000 of 
his and his partner’s money. 


Buzard was given no time or opportunity to examine 
into the real facts, neither was his attention ever directed 
by Houston or any one else to the sources of information, 
- nor to any channel through which the truth or falsity of 
the representations could have been obtained, although 
the sources and channels were well known to Houston, 
who had but recently been in communication with Mosty. 
Although he knew Mousty well, knew his address and 
knew his friends, yet he vouchsafed not one word to 
Buzard. 

The transaction was completed ; the transfer was made ; 
the money paid by time draft at 16 duys from date; the 
.draft discounted by Houston the next day; and thus the 
matter rested for ten days, when, through a friend, neither 
Hinkle nor his agent, Buzard learned that it was currently 
reported at Austin, Texas, that Mosty had failed—was 
worthless. Buzard hurried to Lampasas county, a long 
distance, to see him, but he had fled, and Buzard learned 
that he was not only worthless then, but had been for 
over thirty days. 

Then he went directly to Gonzales, the home of Hous- 
ton, and reported to him the true state of the matter, and 
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demanded a rescission of this transaction, on the 17th day 
of November, 1881, sixteen days after its consummation. 


Buzard and his partner, immediately thereafter, as soon 
as their attorneys could prepare their bill, brought this 
bill, on the 23d day of November, 1881, nearly six 
months before the contract of Buzard with Houston was 
to have been fulfilled by its terms, to rescind and cancel 
this contract between Houston and them of transferring 
the Mosty contract, and to re-establish the contract be- 
tween Houston and Buzard, originally made. 


If it be deemed by the Court impractical to reinstate 
the memorandum contract, bec: -:e its period for fulfill- 
ment has long passed, then I ask chat the Court decree a 
return to complainants by defendant of the $15,000 paid 
by them to him, and interest upon same from November 
1, 1881, and also the $1,500 damages cuntracted to be 
paid by Houston in the event he should not fulfil the said 
memorandum contract, and interest on that from May 
15, 1882, a concellation of the 1,837.50 obligation, and 
for such other and further relief as complainants may be 
entitled to under the circumstances of this cause. 


I submit this cause, praying for proper decrees and 


orders. 
H. E. BARNARD, 


Solictior for Complainants. 


Abstract of the Testimony of Appellant. 


Benjamin F. Buzard, the witness for the appellant, tes- 
tified: I am forty-two years old; reside at St. Joseph, 
Missouri; Moses Hillard, a resident of St. Louis, Mis- 
souri, and myself are the plaintiffs in this case; we are 
in the ranching and stock business on the Nueces river in 
Zavalla county, Texas; the Pedro Jose Aguerre and An- 
tonio Aguerre tracts, containing about eighty-one thou- 
sand acres, is our ranch; we began in the business when 
we purchased the first land in July, 1881; our object in 
purchasing the land was to establish a ranch to raise cattle ; 
we began our purchase of cattle in 1881, we were pur- 
chasing principally she cattle—cows. (The defendant’s 
counsel here objected to the witness giving any testimony 
in the matter in dispute between the parties, on the ground 
that it is illegal and improper, and that he is incompetent 
to testify.) I made a contract with R. A. Houston in 
October, 1881, for fifteen hnndred’ head of cows. (The 
defendant here objected to all parol evidence of the con- 
tract, because the contract is on file in this cause, and is 
in writing, and speaks for itself, and is dated October 14, 
1881, and for the further’ reason that the pleadings of 
both parties show the contract to be in writing, and of 
_ the date of October 14, 1881.) 

A paper was here shown the witness marked Exhibit 
‘*A”’ to defendant’s further answer, and filed on August 
4, 1882, by W. C. Robards, clerk, per D. Beall, deputy, 
and the witness, after examining the same, said: 
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This is the memorandum contract made between Mr. 
Houston and myself for fifteen hundred cows and some 
bulls. I made this contract in behalf of Buzard and 
Hillard, the plaintiffs in this suit. ‘The contract is in the 
handwriting of Major D. W. Hinkte; he drew the con- 
tract. ‘The cows mentioned in the contract were wanted 
- for the purpose of putting them on the ranch for breeding 
purposes. 

The defendant knew the purposes for which they were 
‘wanted. | 


The circumstances under which the contract was made 
were as follows: Mr. Hinkle stated to me that he had a 
party who had a large lot of cows and cattle for sale, such 
as I wanted, and brought Mr. Houston and introduced 
him to me, and then we talked over the trade, and I 
asked him about the quantity of cattle and price, and 
made this agreement, that he would sell me fifteen hun- 
dred head of cows and some bulls that were in the lot— 
I don’t know that the number was mentioned at that 
time—for fifteen dollars and fifty cents per head, to be 
delivered on or about the 1st of May, 1882, at or near 
Lampasas, Texas. 


The following is a:copy of the contract we entered into: 


San Antonio, Texas, October 14, 1881. 


Received this day of B. F. Buzard five hundred dollars in part 
payment for fifteen hundred head of cattle, cows and bulls, to be 
contracted for next Tuesday, on which Mr. Buzard agrees to 
advance fifty per cent. of the price, which is to be fifteen dollars 
and fifty cents per head. 


R. A. Houston agrees to make the contract at the time specified, 
cattle to be delivered at Lampasas, Texas, between the 1st and roth 
of May, 1882. If the cattle are not delivered, R. A. Houston 
agrees to forfeit to B. F. Buzard fifteen hundred dollars if the con- 
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tract is not filled. B. F. Buzard binds himself to take two thou- 
sand cows at the same figures, and to forfeit fifteen hundred dollars 


if he fails to comply with the contract. 
R. A. Houston. 


WITNESs: B. F. Buzarp. 
D. W. HINKLE. 
J. H. PRESsNALL. 


The cattle were to be between the ages of three and 
eight years old, on which I was to pay in advance fifty 
per cent. when this contract was completed, and the bal- 
ance when the cattle were delivered. We agreed at that 
time—it was very late at night—to have a memorandum 
contract made, and meet in San Antonio a few days later, 
I think three or four days later, and complete the contract, 
at which time I was to pay over the advance on the cattle. 
I don’t remember the date we were to meet ; my impres- 
sion is it was about the 17th of October. There was a 
particular day set for us to meet. We then had Major 
Hinkle draw the contract before referred to, and we 
signed it and had it witnessed, and placed it in Major 
Hinkle’s hands for him to hold until the day appointed 
for us to finish the contract. At the time the memoran- 
dum contract was made I paid him (Houston) five hun- 
dred dollars on the contract. On the day appointed for 
us to meet, which was at Major Hinkle’s office iu San 
_ Antonio, I was at the place appointed ready to complete 
my contract. Mr. Houston did not come, but sent a man 
named Walker, whose initials I do not remember, to in- 
form me that Mr. Houston was sick and unable to meet 
me at that time. Mr. Walker stated that Mr. Houston 
would agree to meet me‘at any time that Walker and 
myself might arrange, to finish the contract. We agreed, 
as I was going to leave town the following day, to be ab- 
sent several weeks, that on my return I should notify him 
(Houston) by telegraph, and he would come to San An- 
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tonio to meet me. On my return to San Antonio, on the 
31st of October, 1881, I met Mr. Houston, and after 
talking over the matter of our contract on that evening, 
he agreed to meet me next morning at Major Hinkle’s 
office and complete the contract. - After some further talk 
about the matter on the same evening of October the 3 Ist, 
Mr. Houston: proposed that,.instead of completing the 
contract as we had agreed upon— © 


(The defendant here objected to the witness giving any 
testimony of the assignment and transfer to him of the L. 
A. Mosty contract, because the pleadings of both parties 
show that the said Mosty contract, as well as the assign- 
ment and transfer of it to the complainants are in writing ; 
and for the further reason that the witness, being com- 
plainant, is not competent to testify on the subject, and 
because it is an attempt to vary by parol evidence a writ- 
ten agreement between the parties. ) 


The witness then continued as follows: To transfer a 
contract between him (Houston) and Mosty for about the 
same number of cattle—about fifteen hundred head of 
cows and fifty bulls. He stated that they were the same 
cattle he had sold me, and that at the time he would have 
those cattle to deliver he would be very busy putting up 
cattle in another part of the state, and that it would be al- 
most impossible for him to be there at that time. That 
he would have to receive the cattle from Mr. Mosty and 
then immediately turn them over to me, and that I could 
just as well receive them from Mosty as he could. He 
then handed me the contract between him and Mosty, 
and, after reading the contract over, I answered that I 
would see about it in the morning. We had some further 
talk about the matter that evening and then separated, 
and met next morning, November rst. On the evening 
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of October the 31st he stated that the contract was good ; 


that Mr. Mosty was a large dealer in cattle and fully able 
to fill the contract. 


The following is a copy of the contract between Mosty 


and Houston: 
DopceE City, Forp County, Kansas, Aug. 13, 1881, 


Contract entered into this day at Dodge City, Kansas, by and 
between L. A. Mosty, party of the first part, and R. A. Houston, 
party of the second part, to wit: That L. A. Mosty, party of the 
first part, hereby agrees to sell and deliver unto R. A. Houston, 
party of the second part, fifteen hundred dry cows, at fourteen dol- 
lars per head; same to be good, smooth and merchantable cows, 
and to range from three (3) to eight (8) years old. And further- 
more L. A. Mosty, party of the first part, agrees to brand said cows 
with the road brand of R. A. Houston, party of the second part, 
and to deliver said cows at a point six miles west of Lampasas, 
Texas; also, L. A. Mosty agrees to deliver and sell to R. A. 
Houston fifty (50) bulls at fourteen dollars ($14) each, said bulls 
to be from three (3) to five (5) years old, straight and smooth. L. 
A. Mosty, party of the first part, hereby acknowledges the receipt 
of fifteen hundred ($1500) dollars from R. A. Houston, party of 
the second part, as part payment on herein mentioned cattle. 

Furthermore, R. A. Houston, party of the second part, hereby 
agrees to honor the drafts which may be drawn by L. A. Mosty, 
party of the first part, to the amount of thirteen thousand five hun- 
dred ($13,500) dollars, interest to be computed at the rate of ten 
per cent, per annum. L. A. Mosty, party of the first part, hereby 
agrees to deliver said cattle between the rst and 15th days of May, 
1882. | 

It is further agreed that the balance due on said cattle shall be 
paid upon their delivery. | 

In case of failure of L. A. Mosty, party of the first part, to 
comply with the above conditions and agreement between him and 
R. A. Houston, L. A. Mosty hereby agrees to forfeit the sum of 
fifteen hundred ($1500) dollars, same to be paid over to R. A. 
Houston, party of the second part. 

L. A. Mosry. 
WITNESS: R. A. Houston. 
J. W. Ormonp. 
R. M. Wricur. 
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The witness proceeded as follows: On the morning 
of November 1, we met in Major Hinkle’s office, when 
Mr. Houston again urged the transfer of the Mosty con- 
tract, and that it would be impossible for him to be in 
Lampasas at the time to receive and deliver the cattle, 
and that if I would take that contract instead of completing 
the contract as he had agreed, and pay him fifteen thou- 
sand dollars that he had advanced to Mosty on the con- 
tract, he would let me have the cattle at fifteen dollars 
and twenty-five cents per head, and me pay the difference 
between his contract with Mosty and fifteen dollars and 
a quarter, which would be one dollar and twenty-tive 
cents per head; that he would be satisfied with making 
that profit on the contract by not having to go and handle 
the cattle. Houston gave as a reason for wishing to 
change the contract that he was handling so many cattle, 
and was so busily engaged all the time, that it would be 
almost impossible for him to go and receive these cattle. 
He also stated that it would be an expense of going there 
to receive the cattle, and the loss of the time to him would 
be about as much as twenty-five cents per head. 


When Houston made this proposition, on the morning 
of November 1, I objected .to taking the assignment of 
the Mosty contract, for the reason that I did not know 
Mosty or his financial standing. Houston assured me 
that Mosty was good and solvent, and able to fill the con- 
tract, and that R. E. McAnulty was the partner of Mosty, 
and that he was also good. He said that McAnulty was 
Mosty’s partner in this contract. 


Houston stated that Mosty was good and handled more 
cattle than he (Houston) did, and more able to fill his 
contracts than he was. I was satisfied that McAnulty was 
solvent. I knew of his solvency. I then stated to Hous- 
ton I would take that contract if he would guarantee the 
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fulfilment of it; he said he would not guarantee that or 
any other man’s contract,-and again asserted that Mosty 
was good and McAnulty also, and asked Major Hinkle 
if such was not the fact. J:asked Major Hinkle what he 
knew about:the parties. -He said he considered Mosty 
good, and that:R. E.:McAnulty was.as good financially 
as any cattle man inthe State, and that if R. E.McAn- 
ulty was Mosty’s partner in that contract he didn’t think 
a better contract could be made. 


Houston’ stated then that he knew McAnulty was a 
partner, as McAnulty had told him so, and there would 
be no question about the fulfilment of the contract, and 
he.again repeated that his only reason for wanting to 
assign that contract instead of completing the other was 
his inability'to go and receive the stock,.that he knew 
‘that Mosty had most of ‘the cattle then on the range; 
that about twelve hundred of ‘the cows were Mosty’s own 
ranch cows with Mosty’s rail brand on them; that the 
balance of the cows were already bought by Mosty, or 
would be bought by him in Lampasas county and all 
would be ready to be delivered on or.about the st of 
May, 1882. I then said to Mr. Houston that I did not 
know whether Mosty was good or not, but that I knew 
he, Houston, was good, and that if the represeutations 
were as he made them, I would take his word for it and 
take the assignment of the Mosty contract instead of the 
contract we had agreed.on; that I would pay him then, 
at that time, the fifteen thousand dollars he had advanced 
on the contract, and would give him our obligation for 
the dollar and a quarter per head to be paid when the 
cattle were delivered, and pay the balance due on the 
cattle at the same time; which was agreed to by Mr. 
Houston. Major Hinkle thén took the memorandum 
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contract from the desk and handed it to Houston with the 
remark, ‘‘I do not think you gentlemen have any furthes 
use for this.’’ 


Mr. Houston took the papers—the momorandum con- 
tract and other papers—and put them in his pocket. We 
then went to the office of Mr. Felix Smith, I think, who 
wrote the assignment on the contract. 


The following paper was handed to the witness : 


/ 


STATE OF TEXAS, 
County or BExar. 


Know all men by these presents that I, Robert A. Houston, 
party of the second part to the above and foregoing contract, for 
and in consideration of the sum of fifteen thousand dollars, to me 
in hand paid by Buzard and Hillard, (being the sum advanced by 
myself, R. A. Houston, in payment on the said contract,) and the 
further sum of $1,837.50 (eighteen hundred and thirty-seven dol- 
lars and fifty cents), due upon completion of the foregoing contract, 
do this day transfer unto said Buzard and Hillard all the right, title 
and interest which I have by virtue of the said foregoing contract, 
it being understood that no responsibility shall rest upon me in the 
event that L. A. Mosty, party of the first part in said contract, fails 
to comply in any respect with the terms thereof. 


In witness hereof, I hereunto sign my name,-this 1st day of 


November, A. D. 1881. 
R. A. Houston. 
WITNESSED BY 


F. G. Smiru. 
J. F. Lacoste. 

And he proceeded to testify as follows: This is the 
Mosty contract, and the assignment thereon to which I 
have referred in my testimony, and is the same that was 
delivered to me by Mr. Houston at that time. 


The two following papers were handed witness : 


Denison, Texas, AuGust ty, 1881. 
Received of R. A. Houston five thousand dollars (5,000) on 


contract August 13, 1881 
L. A. Mosty. 
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Da._as, Texas, September, 28, 1881. 
Rosert A. Houston, Esa., 
Gonzales, Texas, 

Dear Sir:—I have this day drawn on you through Ball, 
Hutchings & Co., for eighty-five hundred dollars, same to apply on 
our contract for cattle to be delivered. Hope this may not incon- 
venience you in any way. 


Respectfully, 
LAMPASAS Texas. L. A. Mosty. 

These papers were delivered to me by Mr. Houston at 
the same time he assigned the Mosty contract to me, and 
were given to me in order to show that he had paid Mosty 
the fifteen thousand dollars on the contract. When the 
assignment was made, I gave Mr. Houston a draft pay- 
able at the bank of Thornton & Lockwood, payable six- 
teen days after date, I think, for fourteen thousand five 
hundred dollars. On the night before, in talking over the 
matter of the contract with Mr. Houston, I said ttrat so 
long a time had elapsed since we were to close the contract 
that I had used the money intended for him in the pur- 
chase of other cattle, and that I would give him a time 
draft to enable my partner, Captain Hillard, to place 
funds to my credit, which would be done in a few days. 
He said he would accept it in that way, and it made no 
difference to him; that he did not need the money then. 
I gave him the draft in that way, due sixteen days after 
date, for fourteen thousand five hundred dollars, which, 
with the five hundred dollars previously paid him, made 
fifteen thousand dollars, and I gave him our obligation for 
the dollar and a quarter a head, payable when the cattle 
under the Mosty contract were delivered. Mr. Houston 
discounted the draft at Thornton & Lockwood’s the fol- 
lowing day. The reason why I accepted the contract 
from Houston in the way I did was because I considered 
the representations he had made regarding Mosty’s and 
McAnulty’s solvency and financial standing were true, 
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and because I believed his statement that McAnulty was 
a partner in the contract was true. I considered Mr. 
Houston as reliable, and relied on his statement of the 
facts in regard to the matter, .and also on the statements 
of Major D..W. Hinkle. If these. representations had 
not been made by Houston I would not have accepted the 
assignment of the contract. 


After this transaction was completed I went to the ranch 
in Zavalla county, and on the gth or 10th of November 
I received a telegram from San Anionio, sent by W..S. 
_Carothers, notifying me.that Mosty was reported ,broke. 
In answer to his telegram I came to San Antonio, and 
upon inquiry found that it was generally reported that 
Mr. Mosty had failed. I went at once to Austin, -and 
after consulting my attorney, Mr. Green, I went to.Lam- 
pasas,.the home of Mr. Mosty. I here found, upon ijnves- 
tigation, that Mr. Mosty was insolvent and_had transferred 
all of the property out of his hands early in October. I 
could tind no evidence that Mr. McAnulty was a partner 
of his in this.contract. The transfer of the property had 
been made by Mosty to R. A. McAnulty, and the prop- 
erty was then partly.in the possession of McAnulty and 
partly in the possession of George W. Littlefield. I found 
there was no property I could get, and that there was no 
way of getting any money from Mosty ; that his transfer 
of property had been made some time before the assign- 
ment of that contract to us, so I returned and went to 
Gonzales and saw Mr. Houston. I stated to him what I 
knew in reference to Mosty’s insolvency, and asked him 
to either fill the contract or return us the money paid him. 
He refused to do either. I started the same day that I 
received notice of Mosty’s insolvency, which was about 
the 9th or 10th uf November, and got to Lampasas about 
three days later, which was about the 13th. 1 returned 
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at once from Lampasas and reached Gonzales about two 
days later, about the 16th or 17th of November, 1881. 
McAnulty lived, I think, in or near Belleville, Austin 
County, Texas, at the time the assignment of the Mosty 
contract was made; he was a cattle dealer; and Mosty’s 
place of residence was near Lampasas, Lampasas county, 
at that time. 
CROSS-EX AMINATION. 

I visited Texas first in 1877; I was then living in Mis- 
souri. I was engaged in the printing business principally. 
I was so engaged previous to 1877, and am yet. While 
living in Missouri I have paid attention to the cattle busi- 
ness. I have had aranch in Kansas and the Indian Ter- 
titory for the lasteight years. During the last eight years 
I have frequently been in Fort Dodge and Caldwell, Kan- 
sas, and Cheyenne, in the Wyoming Territory, and to all 
the principal places where the Texas cattle men make 
their drives. I have met a great many Texas cattle men 
at these places, and have seen their cattle. I have had 
cattle dealings within the State of Texas during those 
eight years. , 

Previous to 1881 my cattle dealings in Texas extended 
to the northern part of the state, in Jack, Tarrant, Fan- 
nin, Hunt, Kaufman and Hopkins.counties. I have part- 
ners in my land purchase in Zavallacounty, Texas. They 
are Moses Hillard and Joseph S. Nanson. They are also 
interested with me in the cattle business I am carrying on 
there. There are no other persons interested in this cattle 
business, unless you would consider Mr, Barnard interest- 
ed, who is acting for his father-in-law, Captain Nanson. 
We have all equal interests in the business. Mr. Barnard 
has no individual interest in the business other than that 
represented by Captain Nanson. 
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The first forty thousand acres of the land was purchased 
in 1881 by Mr. Hillard, Mr. Barnard and myself; the 
balance was subsequently purchased by Captain Hillard, 
_Mr, Nanson and myself. 

I am a citizen of Missouri; my famaily resides there ; 
Mr. Hillard and Mr. Nanson are also citizens of Mis- 
souri. Mr. Barnard resides in Texas, and I presume, 
under the law, he would be a citizen of this State. He 
resides here with his family, and is practicing law. When 
I met Mr. Houston in San Antonio on the 31st of Octo- 
ber, it was accidental and not pre-arranged. At that 
time we had no conversation about anything except the 
cattle trade with the usual compliments. He regretted 
his inability to meet me at the previously appointed time, 
and Mr. Houston said, ** As we are both here now, we 
can go on and fix the matter up.’’ It had been arranged 
between Mr. Walker and myself that when I returned to 
San Antonio, I would telegraph to Mr. Houston, but 
when I left San Antonio I did not expect to return before 
the roth or 15th of November, the time spoken of by 
Walker and myself when I should meet Mr..Houston 
was about the roth or 15th of November. I had not tel- 
egraphed my return to Mr. Houston prior to meeting 
him. In the course of our conversation, when we met, 
Mr. Houston asked me ‘‘ Why can’t you take this con- 
tract I have made with Mosty, and save me the trouble of 
going up there; they are the same cattle I previously sold 
to you? ”’ , 

He did not say to me that he would make me another 
proposition, or a new proposition, he said he would like 
me to take this contract off his hands, and save him the 
trouble of going for the cattle. 


He showed me the Mosty contract that evening, and I 
read it and returned it to him. After reading the con- 
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tract that evening, I did not say that I would accept the 
asignment of it provided he would guarantee that it would 
be filled. I handed it back to him and said I would see 
about it in the morning. I did not say, ‘‘I would con- 
sider the matter and give him an answer next morning.”’ 
We met the next day probably about nine or half past 
nine o’clock, I cannot remember the exact time. I saw 
Major Hinkle on the night of the 31st of October. I 
think I saw him before and after I saw Houston. I don’t 
remember that I mentioned to Hinkle on this evening 
the proposition to assign the Mosty contract. I may have 
done so, but I don’t remember whether I did or not. | 
saw Major Hinkle the next morning before I met Mr. 
Houston. I then mentioned to Hinkle the proposition of 
Houston to assign to me the Mosty contract. 


Hinkle and myself talked about the matter a few min- 
utes. We did not consult about it. We talked about 
the proposition of Houston to assign to me the Mosty 
contract. 

The only reason why I wished to postpone giving 
Houston an answer about the transfer of the Mosty con- 
tract was that we were to meet the next morning to com- 
plete our arrangements. I had no other reason why I 
did not accept or reject Houston’s proposition when he 
first made it to me on the evening of October the 31st, 
more than it was late in the evening and we were to meet 
the next morning to complete the transaction. 

I do not think I had any conversation with any other 


person concerning the proposition made by Mr. Houston 
to transfer the Mosty contract prior to the time it was | 


transferred to me. 


I don’t think W. S. Carothers was in town at this 
time. I did not communicate with anyone or in any 
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manner in relation tothe proposition of Houston to trans- 
fer the Mosty contract previous to its transfer, except the 
talk I had with Major Hinkle. Major Hinkle, to a cer- 
tain extent, conducted the previous negotiation with 
Houston for me. He introduced Mr. Houston to me, 
and was. instrumental in bringing about the trade, and 
talked up the cattle. (The plaintiffs’ counsel here sug- 
gested to the witness that he did not probably understand 
the import of Maj. Waelder’s question ; that Maj. Wael- 
der was asking if Maj. Hinkle was acting as his agent. 
This suggestion of plaintiffs’ counsel was taken down at 
the suggestion of defendant’s counsel, and the witness 
then proceeded as follows :) 


I did not understand the question as asked by Major 
Waelder. Major Hinkle was not acting for me in any 
"way, but he stated to me that he was authorized by Mr. 
Houston to find him a buyer for those cows, and he was 
instrumental in making the trade. 


In making the assignment of the Mosty contract Hous- 
ton proposed and agreed to transfer all of his right, title 
and interest in the Musty contract, and all interest in the 
money which he had advanced on the same. It was not 
also. agreed that the Mosty cattle should be counter-brand- 
ed to me without expense to me. I do not think anything 
was said about counter-branding the cattle. In speaking 
with Houston about McAnulty being a partner of Mosty’s, 
Houston did not tell me that Mosty told him so, but that 
McAnulty had told him so. I stated yesterday that I 
knew McAnulty to be solvent. I knew this from his 
general reputation among cattle men. I knew that his 
reputation was number one, good. 


Cattle men know, in a general way, the financial stand- 
ing of each other. In speaking of the twelve hundred 
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head of cows which Houston said Mosty had in his rail- 
brand, he stated that he had received this information from 
Mosty ; that Mosty had told him so. I also stated yes- 
terday that 1 knew Houston to be solvent. I ascertained 
this from several cattle men, and his general financial rep- 
utation among cattle men was good. I ascertained Hous- 
ton’s reputation financially at different times, and from 
his transactions in cattle, and I made inquiry of a number 
of cattle men at the time of makiny this transaction. I 
also made inquiry of Lockwood, the banker. I made in- 
quiry of Lockwood about the time of making the first 
contract or on the following day ; I think it was about this 
time. Lockwood is my banker in this city. I went to 
Felix Smith to have the assignment of the contract drawn 
at the suggestion of Mr. Houston. The terms of the as- 
signment were agreed upon in Major Hinkle’s -office. 
We then went to Mr. Smith’s office together, and Mr. 
Houston stated the terms of the assignment to Mr. Smith, 
and Mr. Smith then drew the terms of the assignment on 
the contract. 


Question: You stated yesterday that you had bought 
other cattle, for which reason you did not have the money 
to pay Houston, and therefore gave him a time draft. 
State now when you bought those other cattle, from 
whom, and about how many. 


(The plaintiffs’ counsel objected to the question because 
it is irrelevant. ) 


Answer: I had a man in our employ, J. R. Penning- 
ton, buying cattle in Hunt, Kauffman, Fannin and ad- 
joining counties. I am unable to state the names of the 
parties he bought from at that time. The whole number 
bought and contracted for in October and November was 
in the neighborhood of five thousand head. I stated I 
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gave Houston a time draft payable on November 15. 
).ockwood did not tell me that Houston had endorsed it ; 
he toid me he had discounted it, and Houston told me 
himself he had discounted it. The draft was dated on the 
first of November, and on the second of November Lock- 
wood told me he had discounted it. The draft was made 
payable to R. A. Houston or order. 


Question: It being payable to order, could he discount 
it without endorsing it? 


Answer: I don’t think he could, as that is the usual 
way of disposing of paper of that kind. I paid the draft 
at the time it was due. 


When I paid it I think it was endorsed by Houston. 
His name was written on the back of it. I cannot tell 
the exact day on which I paid it. We had a running ac- 
count at the bank, and I cannot tell the exact day on 
which I paid it. I have known W. S. Carothers, I think, 
about two years. His ranch adjoins our ranch, and he 
passes through our pasture in going to and from his ranch. 
I presume Carothers made his home in Austin at the time 
of these transactions with Houston, but he was going back 
and forth to and from his ranch. I don’t think I ever 
talked over any of my business matters with Carothers, 
except so far as our mutual interests were concerned in the 
division fence between our land. I may have spoken to 
him about my cattle purchases in a general way, but I do 
not remember talking to him about any particular trans- 
action. I presume Carothers knew of my purchase of the 
Mosty contract, although I never informed him in any 
way that I know of. I stated yesterday that I received a 
dispatch from Carothers on the oth or roth of November. 
This dispatch was sent from San Antonio, and was hand- 
ed to me by Mr. Piper at Uvalde. I had arrived at 
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Uvalde the same night the dispatch was received there. 
I was not expecting a dispatch and did not go to Uvalde 
for that purpose. I was expecting Carothers in person, 
as we were to run a division line between us, and were to 
meet at Uvalde for that purpose. I know how Carothers 
came to dispatch tome. Mr. Carothers stated to me after 
my arrival in San Antonio in response to his dispatch, 
that when he left Austin on the train to come to San An- 
tonio he met George W. Littlefield, who had just returned 
from Lampasas, and he had told him all about the Mosty 
failure; and as he knew where I was he advised me of 
the fact immediately on his arrival at San Antonio the 
same night. 


I came to San Antonio in answer to this dispatch on 
November roth or 11th. By reference to my memoran- 
dum of expenses I find I left Uvalde on November the 
11th, and arrived at San Antonio the same night. From 
San Antonio I went to Austin, and from there I went to 
Lampasas. I was in Austin only a few hours, I saw at 
Lampasas Judge Ecker and a man named White, who 
had charge of some of the Mosty cattle on behalf of Mr. 
Littlefield. I saw also the county clerk and other parties 
whose names I do not know. 


Question: In your conversation with the parties named 
did you learn that the partnership between Mosty and 
McAnulty had been dissolved? 


Answer: I learned that a partnership which had been 
formed between McAnulty and Mosty had been dissolved 
on or about the 7th of October, 1881. I saw a record of 
a bill of sale from Mosty to McAnulty of all his cattle. 


I did not see a notice of the dissolution of the partner- 
ship between Mosty and McAnulty. I was informed by 
Judge Ecker, who drew the papers, that that partnership 
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had been dissolved. Judge Ecker did not show me a no- 
tice of dissolution. He stated to me that such a notice 


existed, and was on record. He did not show it to me 


and I did not goto see it. I did not go to see it because 
I relied on Judge Ecker’s statement as sufficient. I was 
satisfied that the facts were as stated by Judge Ecker, and 
for that reason I did not deem it necessary to look into the 
matter further after his statement. I was at Lampasas 
one day and one night. ‘There was a telegraph line to 
Lampasas at that time. 


Question: With what line of telegraphy did the tele- 


graph line at Lampasas connect? 


(The plaintiffs’ counsel objected to the question because 
it was immaterial. ) | 


Answer: I do not know. I sent a dispatch from there 
to Major Green at Austin. In sending the dispatch I did 
not ascertain what line it was and do not now know. |! 
do not kuow whether the telegraph line at Austin is or is 
not a part uf the general system of the Western Union 
Telegraph Company, I don’t know whether any point 
in the country can be reached by telegraph from Austin, 
but I presume it can; I have telegraphed from Austin. 
I have sent messages froin Austin to Waco, to St. Joseph, 
Missouri, and to San Antonio. I don’t remember to have 
sent any to any other point from Austin. 


(The complainants’ counsel objected at the time, and 
still-objects to all questions above in relation to telegraph 
lines, it being immaterial to any question at issue. ) 


From Lampasas I went down to Georgetown by pri- 
vate conveyance, and from Georgetown by train to Austin, 
San Antonio and Harwood, and from Harwood by stage 
to Gonzales. I left Lampasas on the night of the 15th 
of November, and arrived at Gonzales on the night of the 
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17th. I saw Houston on the morning of the r8th, the 
following morning after my arrival at Gonzales. I had 
part of my conversation with Houston at Gonzales at the 
bank of Littlefield, and a part of it on the sidewalk. I 
believe the bank is knoWn as the bank of Dillworth & 
Lewis. I met Mr. Dillworth in the bank; he was not 
present during our conversation. I don’t remember that 
our conversation on the sidewalk was in front of any store ; 
we walked out of the bank and sat down, I think, on some 
lumber; from there we walked over to the hotel and sat 
on the hotel porch. I stated to him thai I had ascertained 
that Mosty was broke up, and that I had gone up to see 
what could be done, and had found that Mosty had trans- 
ferred all his property early in October, and before 1 had 
received from him the assignment of that contract, and 
that he must have known of Mosty’s condition before that 
assignment was made; and I wanted him to fill the con- 
tract or return the money we had paid. He stated that 
he did not consider that he was bound to do either, and 
that he had no knowledge of Mosty’s condition at the 
time he had made the assignment. He positively refused 
and declined to do anything in the matter whatever, or to 
fill the contract or to pay the money. This was in sub- 
stance about the conversation we had. I have stated in 
substance, as near as I can recollect, all that Houston said 


_. in these conversations. I remember stating to him that 


we had paid him fifteen thousand dollars for no consider- 
ation, as.the contract was worthless before he had trans- 
ferred it to us. Hesaid he had sold the contract and had 
got his money and intended to keep it, and that we would 
have to look to some one else for our money. He said 
he had assigned the contract without recourse, and he did 
not think he was liable. I did not give him the first in- 
formation of the failure of Mosty. I think he said Capt. 
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Littlefield had first informed him. I stated to Houston 
that he had misrepresented the matter to me; that Mc- 
Anulty was not a partner of Mosty in that contract, and 
that a special contract which existed between Mosty and 
McAnulty had been dissolved some time early in October. 

Question: Did not Houston tell you in the course of 
the conversation referred to by you as having taken place 
at Gonzales, that he had never represented to you, as facts 


in his own knowledge, that Mosty was solvent, and that , 


McAnulty was his partner, but had stated to you when 
the assignment was made that Mosty had: made these 
statements to him, and that he (Houston) believed them 
to be true, and did you not then (meaning in those con- 
versations) assent to Houston’s statements as true? 


Answer: Houston stated that he considered the contract 
good, or he would not have advanced the money on it, 
and that he considered McAnulty was a partner, but that 
he had not represented that McAnulty had told him so, 
but that Mosty had told him so. He did not say at that 
time that Mosty had made those representations to him, 
and I did not assent to the statements made by Houston 
at that time in regard to the matter. Houston stated at 
that time that I was mistaken in saying that he had told 
me that McAnulty had told him that he (McAnulty) was 
a partner in that contract, but said, ‘‘I told you that 
Mosty had told me so.’’ He did not say anything at this 
time that he had represented that Mosty was solvent, or 
that he had received the information of Mosty’s, solvency 
from him, but said that he considered the contract was 
good when he made the assignment. 


RE-DIRECT EXAMINATION. 


Capt. Nanson became interested in the ranch some time 
in 1882, I think. The only parties interested, directly or 
indirectly in the trade made with Mr. Houston was Capt. 


f 


85 


Hillard and myself. At the time the trade was made with 
Houston there was about forty-one thousand acres of ranch 
land owned by Capt. Hillard, Mr. Barnard and myself. 
Mr. Barnard was then a resident of St. Joseph, Mo. | Mr. 
Barnard furnished no part of the money paid Mr. Houston 
on the contract ; it was all furnished by Capt. Hillard and 
myself, and the assignment taken to Capt. Hillard and 
myself. I do not know all of the cattle men who drive 
cattle from Texas to Fort Dodge, Caldwell and other 
northern cattle markets. I never knew Mr. Mosty or 
anything about his financial standing. I stated to Maj. 
Hinkle on the morning of November the 1st— 


(The defendant’s counsel here objected to the question 
and answer upon the ground that any conversation be- 
tween the witness and Maj. Hinkle is inadmissible, unless 
such conversation was had in the presence of the defendant 
Houston. ) 

—that I would not take the assignment of the Mosty 
contract because I knew nothing about Mosty, and that 
we would go and complete our original contract. He said 
he considered that contract perfectly good, and that if R. 
E. McAnulty was a partner in the contract—and he was 
satishied McAnulty was a partner in the contract, as 
Houston had told him so—that no cattle contract in the 
State of Texas could be made any better, as McAnulty 
was as sound as any cattle man in the state; and that he 
knew Mosty was good, as he had handled at least twenty 
thousand head of cattle that season, and had made a lot 
of money. Hinkle advised me to take an assignment of 
that contract instead of completing the other, This was 
a short time—probably half an hour—before Houston 
came to the meeting. At this time Hinkle was agent for 
the ‘Texas Live Stock Journal, and his opportunities were 
very good for knowing the cattle men generally through- 
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out the state. Mr. Houston offered to pay Smith for 
writing the assignment, but I think he declined to accept 
anything. I had never met Judge Smith before. I did 
not sugyest that any attorney should write the assignment. 
Mr. Houston said he knew Judge Smith, and suggested 
that we go to his office and have him write it. When I 
stated to Mr. Houston that I had not sufficient money 
then here to pay the advance, but would have to give him 
a time draft until the money could be placed to our credit 
by Capt. Hillard, he said it was all right, that it made no 
difference to him, as he did not need the money then at 
any rate, and I could make it payable at ten or fifteen days 
and it would be satisfactory to him. | 


Question: Did Mr. Houston deny at Gonzales having 
made the representations to you, concerning which you 
have testified, or did he merely contend at that time that 
he had made such representations upon belief, and not as 
facts? 


Answer: He did not deny the representations made, 
except he denied that he had stated that McAnulty had 
told him he was a partner of Mosty’s, and said Mosty had 
told him so; this conversation at Gonzales was after 
Houston knew of the insolvency of Mosty. 


RE-CROSS-EXAMINATION. 


Mr. Barnard was to have an interest in the cattle ranch, 
provided he furnished his share of the money, and he had 
furnished no 1noney up to the time of this transaction. 


Question: If one of the partners advanced money for 
the common purpose of establishing the cattle ranch, 
would the other partners be charged with their proportion 
of the money so advanced ? 
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(The plaintiffs’ counsel objected to the question because 
neither the question nor the answer is admissible, on the 
ground that it is asking an opinion upon a question of 
law. ) | 


Answer: I don’t know whether they would or not. 
| e 


Question: Would the advancing partner be credited 
with the amount advanced? 


(Plaintiffs made the same objection.) 


Answer: He would; the land was first purchased, and 
the ranch was to be established, and each party was to 
have an interest in the cattle when they paid in their pro- 
portionate amount of money ; I paid for the first forty-one 
thousand acres of land purchased at Austin with money 
furnished by Capt. Hillard, Mr. Barnard and myself; the 
title was first taken in the name of Mr. Barnard and my- 
self, and we deeded one-third interest to Captain Hillard ; 
all the cattle now on the ranch, and all purchased since 
its establishment, belong in common to the joint owners 


of the land. 
QUESTION BY EXAMINER. 


Do you know, or can you set forth any other matter or 
thing which may be a benefit or advantage to the parties 
at issue in this cause, or either of them, or that may be 
material to the subject of your examination, or the matters 
in question in this cause? If yea, set forth the same fully 
and at large in your answer. 


Answer: I do not know of anything. 


Mr. Alonzo Millitt testified on behalf of the complain- 
ant; I am thirty-nine years of age. I reside at San An- 
tonio, Texas, and I know Robert A. Houston, the de- 
fendant in this case. I saw him about the middle of Oc- 
tober, 1881, during the fair week, at San Antonio, at the 
Hord Hotel. 
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(The defendant here objected to the question and an- 
swer of the witness as to any conversation he may have 
had with the defendant Houston concerning the cattle 
trade between the witness and defendant Houston, as ir- 
relevant to the ‘issue. ) 

Mr. Hotston first asked me if I was buying cattle. I 
told him I was. He then told me he had some cows to 
sell. I asked him where they were. He told me one lot 
of fifteen hundred was about Lampasas, and that he had 
about one thousand in Gonzales. I then asked him who 
was to deliver the cattle at Lampasas. He told me Lee 
Mosty. I then remarked that that trade wouldn’t be 
filled, and we wouldn’t talk trade about that lot; and 
those at Gonzales we could not agree about the time of 
delivery. I wanted them in the fall, and he wanted to 
deliver them in the spring. He asked sixteen dollars a 
head for the cattle. 


Question: State whether at that time you knew any- 
thing of the solvency of Mosty. 


(The defendant objected to the question for the reason 
that the knowledge of the witness could not affect the de- 
fendant unless it had been communicated to him.) 


Answer: I had my suspicions aroused. I had met 
Capt. Littletield, four or five days previous to meeting 
Houston, who had told me that he had advanced Mosty 
ten thousand dollars to buy cattle, for which he hadn’t a 
scratch of a pen, and considered it as good as lost. I also 
met Mr. Towers at Denison, who had also made an ad- 
vance of money to Mosty, and had been looking him up 
to recover his money. Mr. Littlefield lives at Gonzales. 


(The defendant objects to that part of the answer, also, 
in which the witness relates his conversation with Little- 
field and Towers, for the same reason stated in the pre- 
vious objection. ) 


D. W. Hinkle, witness for the complainants, testified 
as follows: I am forty-six years of age, and live at San 
Antonio, Texas. I am one of the proprietors of the Stock 
Journal Publishing Company, published at Fort Worth, 
and one of the Texas Investment Company, and manage 
a department of both concerns at San Antonio. In Oc- 
tober and November, 1881, I lived in San Antonio, and 
my business was then the same as now. At this time I 
knew Buzard and Houston, two of the parties to this suit. 
I have known Houston seven or eight years; I have 
known Capt. Buzard about a year and a half. 


(The defendant here objected to the question and an- 
swer of the witness for the reason that the contract and 
assignment about which he is being interrogated .are in 
writing, and appear to be so by the pleadings of the par- 
ties, and speak for themselves; and any antecedent con- 
versations relative thereto are not admissible as evidence. ) 


In October, 1881, Mr. Houston asked me to sell two 
thousand head of cows for him which he had contracted 
with L. A.“Mosty. He represented to me that most of 
those cows were then on hand in Lampasas county. I 
sold the cows to B. F. Buzard, by and with the consent 
of Mr. Houston, and in his presence, and drew up a mem- 
orandum contract of the price and class of cattle, which 
was signed by both Buzard and Houston, and payment 
of five hundred dollars was made by Buzard to Houston 
binding both parties to meet next Tuesday and ratify it. 

(Exhibit ‘‘ A”’ to defendant’s further answer was here 
shown the witness—see record, page 283, for this exhibit, ) 
who then said: 

This is the memorandum agreement to which I re- 


ferred. It is in my hand writing. I advised Buzard to 
buy the cattle mentioned in this memorandum contract, 


- all 

because Mr. Houston had told me that the cattle were then 
nearly all gathered and on hand in Lampasas county, and 
R. E. McAnulty was Mosty’s partner in that contract for 
delivery. _The next day Houston failed to put in an ap- 
pearance, and was absent for some ten days or two weeks. 
At the end of that time Houston came to San Antonio and 
asked me to get Buzard to let him off from the contract 
and to take his original contract with Mosty in lieu of it. 
As Capt. Buzard was present, or in the city, I got him and 
Houston together, and Houston told him that, as his busi- 
ness would prevent his giving his personal attention to the 
delivery of the cattle, he would deduct twenty-five cents per 
head if Buzard would substitute Mosty’s contract in place 
of his. Buzard asked me if Mc..)’s contract with Hous- 
ton was good. Houston answered, he being present, that 
R. E. McAnulty was a partner to the contract, and the 
most of the cattle were gathered and then in the rail brand 
in Lampasas county. Based on that statement, I advised 
Buzard to take it. Mr. Houston then paid me my com- 
mission and I had nothing further to do with it. Houston 
told me that McAnulty had told him himself that he was 
a partner of Mosty’s. Houston said that Mosty was as 
good financially as he was. All this conversation occurred 
in the presence of Capt. Buzard. Capt. Buzard said he 
didn’t know anything about Mosty; that he knew Hous- 
ton was good; and told Houston he would only make the 
transfer to accommodate him. Buzard told Houston that 
he would accept the transfer of that contract, relying on 
Houston’s statement that both McAnulty and Mosty were 
interested in the contract, and.were perfectly responsible. | 
Buzard was to relieve Houston of the trouble of going up 
there, and take Mosty’s contract—I mean an assignment 
of it—in lieu of Houston’s contract, for which Houston 
deducted twenty-five cents per head. I was acting as 
agent for Houston in the sale of the cattle. 
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Buzard asked me concerniny the solvency of Mosty at 
the time of the interview with Houston and just before. 
When the inquiry was made by Buzard about the solven- 
cy of Mosty, when Houston was present, Houston .an- 
swered it. After the answer of Houston to this inquiry, I 
told Buzard that if R. E. McAnulty was a partner of 
-Mosty, it made the Mosty contract as good as the bank, 
and I then advised him to take the transfer. He had de- 
clined to take the transfer of the Mosty contract in place 
of the other up to this time. 


Buzard stated that, as he didn’t know Mosty, he would 
have to rely on our joint statements that Houston’s con- 
tract with Mosty was good, and, relying on that state- 
ment, he would accept the transfer. They then left my 
office together, and I never saw the transfer they drew up 
until some time after. I kept the memorandum contract 
in my possession from the time it was drawn up until this 
transfer was made. I did not know the financial standing 
of L. A. Mosty at that time. My opportunities at that 
time of knowing the financial condition of cattle men gen- 
erally were perhaps better than those of any man in the 
state. I had aconsiderable knowledge of Texas cattle 
men generally. 


CROSS-EXAMINATION. 


In speaking of the cows which Houston said were on 
hand, he did not tell me that Mosty had told him so; he 
ought to have known whether they were on hand or not, 
as the time of delivery from Mosty to him had been post- 
poned on account of dry weather. When I first spoke to 
Buzard about the sale of the Houston cattle I told him 
they were the Mosty cattle which Houston was offering 
to sell, and I specified the county in which they were. It 
was the Mosty cattle that Buzard was bargaining for at 
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the time the memorandum agreement was made, and Bu- 
zard so understood it. When Houston spoke of Mc- 
Anulty as being a partner of Mosty, he said that Mc- 
Anulty, and not Mosty, had told him so. 


I think that Mosty had handled some ten or twelve 
thousand cattle that year; I don’t think it was more than 
that. He had failed to comply with some of his contracts 
that spring. I knew McAnulty to be perfectly responsible 
of my own knowledge. 


When I advised Buzard to take the transfer of the 
Mosty contract, I did so upon my own knowledge of the 
responsibility of McAnulty, and not upon the representa- 
tions of Houston as to McAnulty’s responsibility ; I did 
not think the contract was good without McAnulty’s being 
on it. 3 


I had an interview with Buzard the night before the 
transfer of the Mosty contract was agreed upon ; Houston 
was present at this interview; the transfer of the Mosty 
contract was then spoken of; I believe I was the only 
party who spoke of it. Nothing was agreed upon that 
night in reference to the transfer. Buzard said he would 
like to have a talk with me and see what I thought of it, 
The matter was postponed until the next day—the whole 
conversation and trade. Buzard did not say he would 
give him an answer the next morning; Buzard did not 
make his appearance at my office the next morning before 
Houston. 


I saw Houston and had a talk with him the next mor- 
ning before I saw Buzard. Buzard came in while Hous- 
ton and myself were talking. The trade was then closed 
in that interview. I think Buzard knew something of the 


financial standing of McAnulty; I think he knew him to 


be perfectly good as well as myself. 
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I gave Buzard advice while I was acting as the agent 
of Houston, because he was a stranger in the state, and 
because Houston asked me to induce him to make that 
transfer. I would not have given him the advice if I had 
not known McAnulty to be perfectly good. I did not be- 
lieve Mosty to be good; I didn’t believe the contract was 
worth a cent unless McAnulty was on it. 


Question: Had you learned from any other source or 
sources at that time that McAnulty was a partner of Mosty 
in the cattle business? | 

Answer: I had heard that Mr. Houston had so report- 
ed from various sources, and I knew that somebody must 
be furnishing Mosty the money to operate upon. 


Question: When. you started to answer the last ques- 
tion, you commenced by saying that there was a general 
rumor, when you were stopped by the objection to the 
question ; please state now what was the general rumor 
you were about to testify to. 


Answer: | had tried to sell those same cattle to Millitt, 
to Tom and_ John Deweese, H. D. Sullivan, and they all 
told me the contract was worthless, and would never be 
tilled ; and Sullivan told me it lacked McAnulty’s signa- 
ture to make it binding. 

Question: Now, please answer the question if you had 
heard from any other source or sources, except through 
Houston, that McAnulty was a partner of Mosty in the 
cattle business. 


Answer: Only from parties to whom Houston and I 


had tried to sell the cattle. They did not get the infor- 


mation from me. Buzard was the only man I ever told 
that Houston said that McAnulty was a partner in the 
Mosty contract, and Houston never told me that McAnulty 


was a partner with Mosty in the general cattle business. 
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In October and November, 1881, I knew a man in San 
Antonio, from Gonzales, named R. S. Walker, or Rufe 
Walker. Walker came as a messenger from Houston to 
Buzard, informing him that Houston could not comply 
immediately with the contract, because he was sick, but 
would do so as soon as he was well; this was between the 
time when the original memorandum contract was made, 
and the time of the transfer of the Mosty contract. I be- 
lieve Walker came here in answer to a verbal promise 
made by Houston to Buzard to meet him, and to explain 
the reason why Houston could not meet him. I can’t 
tell how many days this was after the original memoran- 
dum contract was made. I stated Buzard wanted to have 
a talk with me before he gave Houston a definite answer. 
I had this talk with Buzard; in this talk I did not tell 
him of Mosty’s financial condition ; I told Bnzard that as 
Houston said the cattle were gathered and in the rail 
brand, and were then in Lampasas county, and R. E. 
McAnulty was a partner to the contract, I considered the 
contract good. I did not tell Buzard that the Mosty con- 
tract was not good unless McAnulty was on jt. Houston 
paid me at that time twenty or twenty-five dollars for my 
commission in drawing up that contract. He didn’t pay 
me any commission for making the sale, as I didn’t think 
I made it. He paid me for my commission and assistance 
generally. He paid me the amount I mentioned in cash. 
Buzard paid me nothing for advising and assisting him ; I 
was acting as the agent of Houston and not as the agent 
of Buzard. 


The witness, D. W. Hinkle, then requested to make an 
alteration in his testimony. The witness then stated: I 
wish to change my testimony on page 46, which reads: 
‘* He ought to have known whether they were on hand 
or not, as the time of delivery from Mosty to him had been 
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postponed on account of dry weather,’’ to read: ‘‘ I knew 
that other contracts with Mosty had been postponed on 
account of dry weather, and that Housion knew that Lit- 
tletield’s contract had been postponed on account of it.”’ 


Testimony of Thomas Deweese, witness for complain- 
ant: My name is Thomas Deweese; ain forty years of 
age; Live in Bexar county, Texas, and am a stock raiser. 
I believe I know Capt. Buzard, Mr. Hillard and Robert 
A. Houston when I see them. Personally, I have not 
known Mr. Houston a great while. I have not known 
either of the other parties a great while. I never met Mr. 
Houston until about eighteen months ago. I met Mr. 
Houston, as near as I can remember, in San Antonio, 
while the Federal Court was in session here in the fall of 
1881; the exact date I cannot remember. At that time 
I met him here he made us a proposition to sell us some 
cattle—cows ; a part of them was in Gonzales county and 
a part of them in Lampasas county, I think. I don’t 
know what cows they were in Lampasas county. I had 
a talk with Houston about some cows in Lampasas county 
for which he had a contract with another person. I don’t 
remember that he told me with whom this contract was 
made. The cattle he offered me were from eight hundred 
to a thousand head in Gonzales county, and from twelve 


to fifteen hundred in Lampasas county. This conversa- 


tion, as well as I remember, was in the afternoon, after 
dinner, and | told him I would see him the next inorning. 
I met him the next day, and he told me he had sold the 
Gonzales cattle to Coleman, Fulton & Co. He asked me 
then if I wanted to trade for the cows up the country, and 
I told him no; that we did not want them without the 
Gonzales cattle. The reason why I did not want to take 
the Lampasas cattle was because Houston would not agree 
to deliver them at our pasture, and we did not wish to 
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handle them at Lampasas, or wherever they were. We 
proposed to take the Gonzales cattle at Gonzales county. 
The pasture where we wanted the Lampasas cattle deliv- 
ered is in Wilson, Atascosa and Karnes counties. I don’t 
think I had met either Capt. Buzard or Capt. Hillard be- 
fore this talk with Houston. I don’t remember having 
met either. I may have met Buzard. 


Testimony of John W. Gamel, a witness for complain- 
ant: My name is John W. Gamel. I am thirty-seven 
years of age. I reside in Mason county, Texas. I ama 
stock raiser. I know B. F. Buzard and Robert Houston. 
I do not know Moses Hillard. I knew Buzard and 
Houston in the fall of 1881. During the fair at San An- 
tonio in 1881 I had a talk with R. A. Houston about some 
cows—about one thousand head; they were in Lampasas 
county. I don’t know who was to deliver them. ‘The 
conversation was simply this: I w1nted the cows, and he 
didn’t want to let me have the:a. The reason why he 
didn’t want me to have them was that he said they were 
not good enough, or something that way; that he would 
rather put them off on this other party. I don’t remem- 
ber that Houston said there was any doubt about the de- 
livery of the cattle. He simply said I wasa friend of his, 
and he did not want me beat, or something like that. He 
did not claim to have the cattle then; only claimed to 
have a contract for them. 


CROSS-EXAMINATION. 


This conversation was at Hord’s hotel, in San Antonio. 
I don’t believe any one else was present; there was quite 
a crowd around us; we were sitting, as well as I recol- 
lect, on the sidewalk in front of the house; I did not make 
him an offer for the cattle. 
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Testimony of R. E. McAnulty, witness for the com- 
plainant: My name is R. E. McAnulty. I am thirty- 
four years old. I reside at Albany, Shackelford county, 
Texas. Am acquainted with the plaintiff, Benjamin F. 
Buzard, and the defendant, Robert A. Houston; I am 
not acquainted with Moses Hillard, Have heard of the 
object of this suit; have heard that the object of this suit 
was to cancel and rescind acattle contract between Hous- 
ton and L. A. Mosty, which was assigned to plaintiff, or 
something of that kind. 

I don’t know anything of my own knowiedge about 
the contract; have heard Houston say that he made a 
contract with L. A. Mosty, and have heard Mosty say 
that he made a contract with Houston concerning cattle ; 
don’t know the date of the contract between Houston and 
Mosty ; have heard that it was made in August, 1881. I 
don’t know its terms and conditions, only from what I 
have heard Mosty and Houston say about it. I never had 
any connection with or interest in said contract whatever. 
The first I knew or heard of the contract was from state- 
ments made by Houston and Mosty in Dodge City, Kan- 
sas, on or about the day when they said the contract was 
made; That is to say, about August, 1881. 


I have stated that I know nothing of my own knowl- 


edge of the terms and conditions of said contract, and that 


I never had any connection with or interest in said con- 
tract; I had no connection, interest or responsibility with 
or in said contract. There was no partnership relation 
existing between Mosty and myself at the time said con- 
tract was made. ‘There was a partnership formed be- 
tween Mosty and myself on the 17th day of August, 1881, 
but said contract or partnership between Mosty and my- 
self did not affect, concern vr embrace said contract be- 
tween Mosty and Houston or any other pre-existing con- 
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tract between Mosty and other parties. I was not to re- 
ceive any benefit whatever from said contract between 
Houston and Mosty, and did not assnme any responsibil- 
ity therefor. I never had any partnership contract or any 
other contract with Mosty, at any time, affecting or con- 
cerning said contract between Mosty and Houston. 


I entered into a partnership with L. A. Mosty in the 
cattle business at Kansas City, Missouri, on the 17th day 
of August, 1881; the terms of the contract are embraced 
in the original contract, which I attach, and mark Exhibit 

a. eae | 

Copy of original articles of copartnership attached to 
McAnulty’s deposition : 

Articles of copartnership made and entered into this 17th day of 
August, 1881, by and between R. E. McAnulty, of Austin county, 
Texas, and L. A. Mosty, of Lampasas county, Texas, witnesseth: 

, Ist. That said parties have this day entered into a copartnership, 
for the purpose of raising, buying and selling stock in the State of 
Texas, and adjoining territory. 

2d. That said copartnership shall be’ known as ‘* McAnulty & 
Mosty,’’ and shall continue until dissolved by mutual consent or 
‘death of either party. 

3d. That said stock raised or bought by said sii shall be branded 
thus (X) on the left side of the animal, and every animal so branded 
shall be known as the property of said firm. 

4th. The capital stock of said firm shall be fifty thousand dollars 
or more, contributed as follows: Said McAnulty is to furnish the 
sum of fifty-thousand dollars, or more, and said Mosty is to give his 
personal attention to said business, snch as managing and superin- 
tending ranches, hiring help, buying and selling stock, and every- 
thing necessary to be done in order to successfully prosecute and 
carry on said business. 


Witness our hands and seals this 17th day ot August, 1881. 


(Signed in duplicate) R. E. McANuLTy. (SEAL) 
Attest : L. A. Mosty. (SEAL) 


Joun S. Harsison. 
R. L. HarprEr. 
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This contract was ended on October the 7th, 1881, at 
Fort Worth, Texas, by a dissolution of partnership, for 
the reason that Mosty did not cOdmply with the terms of 
the contract of partnership, and was paying too much for 
cattle. I had furnished the money, and he was to do the 
buying, selling, &c. 


I am the R. E. McAnulty referred to, and L. A. Mosty, 
formerly of Lampasas county, Texas, is the Mosty re- 
ferred to. 


The contract of partnership between Mosty and myself 
was made and executed at Kansas City, Missouri, on the 
day it bears date, to wit: August 17th, 1881. I never 
had any other contract of partnership with L. A. Mosty 
in my life. Atthe beginning of said partnership I placed 
in the Merchants’ National Bank, of Kansas City, Mis- 
souri, fifty thousand dollars, which sum Mosty drew out. 
On September 2oth, 1881, I paid to Mosty in person, at 
Albany, Texas, six thousand dollars. I afterwards paid 
out fourteen thousand dollars on cattle which Mosty had 
bought on account of the partnership and failed to pay 
for, making the sum of seventy thousand dollars in cash 
that I paid to Mosty and for cattle on account of the part- 
nership. Mosty never paid me a cent of money on ac- 


- count of said partnership, and never returned to me a cent 


of said sums of money. I received from Mosty at the 
time of dissolution of partnership a bill of sale to the cattle 
Mosty had purchased with my money, from which I real- 
ized the sum of forty-four thousand dollars in money, and 
for which there is now due me the sum of fourteen thou- 
sand dollars from a party to whom I sold a part of the 
cattle, leaving mea loss of twelve thousand dollars, be- 
sides various expenses. 


I don’t know that Mosty received any money from 
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Houston. If he did receive money from Houston I do 
not know the amount, and I do not know what Mosty did 
with the same. I know’that I never received any part of 
it at any time. 


I was in no way bound, as a partner or otherwise, for 
the fulfilment of said contract between Houston and Mos- 
ty, and I know nothing about said contract save the street 
conversation I had with Mosty and Houston about the 
same, and I never handled any of the money arising from 
said contract. 


As I have said before, our partnership commenced on 
the 17th day of August, 1881, and ended October 7th, 
1881. It was understood between us that he was to buy 
steer cattle, and nothing but steers. This was a verbal 
agreement. He boughtstock cattle and steers. This was 
one cause of the dissolution; that is to say, because he 
bought stock cattle, contrary to our verbal agreement. 


The partnership was cissolved on the 7th day of Octo- 
ber, 1881, by mutual consent. I was not indebted to 
Mosty in any sum; he was indebted to me, and executed 
and delivered to me the bill of sale above mentioned to 
cover said indebtedness. He was indebted to me in the 
sum of seventy thousand dollars, as above stated, on ac- 
count of the monies I had advanced him for the purpose 
of buying cattle, and on account of cattle he had bought 
but had not paid for, as above set forth. I never advanced 
any more on account of the partnership after the said dis- 
solution. 


I received from Mosty a bill of sale to cattle, the actual 
number not known, which I sold for the gross sum of 
fifty-eight thousand dollars, of which I have received forty- 
four thousand dollars. 


The property I received consisted of cattle ; about thirty- 
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eight hundred head were then on the road to the Panhan- 
dle under herd, of which actual possession was delivered 
to me. The balance consisted of cattle running on the 
range in Lampasas and adjoining counties in Texas, of 
which I received possession by what is known as ‘‘ range 
delivery ’’ ; on the thirty-eight hundred head before men- 
tioned, on the road to the Panhandle, I paid all expenses 
on after October the 7th, 1881, and the persons in charge 
of the herd were considered my employes and agents. 
At the time of the dissolution at Fort Worth, Texas, at 
which time possession was given to me individually, Mosty 
was in Fort Worth, and Goorge B. Loving was present. 
My possession was open and notorious. I was in posses- 
sion before that date so far as one partner can be deemed 
to be in possession of the partnership property. - 


I dissolved my partnership with Mosty for the reason 
that he was not buying the kind of cattle he had verbally 
agrecd with me to buy, and because he was paying prices 
for cattle which I deemed too high; and for the further 
reason that I heard that some of his individual checks had 
been dishonored. I did not know at that time whether 
he was solvent or insolvent. From the way he did busi- 
ness I could not tell. Since that time I have ascertained 
that he was indebted to G. W. Littlefield, the Lee-Scott 
Cattle Company, Towers & Gudgell, and Fairchild; said 
debts being contracted on account of cattle. 


I do not state that said Mosty was insolvent at the time 
of dissolution. I had heard before that time that he had 
made contracts with Littlefield and Houston. Have heard 
since about his other indebtedness. Mosty has no prop- 
erty that I know of subject to execution, but I understand 


that he has plenty of money. 


I am acquainted with Mr. Henry Stephens, who lives 
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_ somewhere in South Texas; don’t know where his home 
is; lhe is a.cattle man. I have-no recollection of any ac- 
quaintance with Henry Heath and A. J. Covington. 1 
may have met them, but do not recollect them at this time. 
I never had any conversation with them upon the subject 
of my copartnership with Mosty, and never had any con- 
versation with them, or either of them, with regaid to my 
connection with or liability on the contract between Haus- 
ton.and Mosty, as I never had any connection with the 
same, and never contemplated having any connection, in- 
terest or liability with the said Houston and Mosty con- 


tract. 
CROSS+EXAMINATION. 


I never had anything to do with the said contract be- 
tween Houston and Mosty; never agreed to include the 
Same in my partnership contract with L. A. Mosty ; never 
agreed to share in either the profits or losses of the same. 
On the contrary, I told Mosty at the time I entered into 
copartnership with him that I did not wish to have any- 
thing to do with his antecedent business. 


My partnership contract with L. A. Mosty was formed 
on the 17th day of August, 1881, and was reduced to 
writing on the same day. 


I first learned of the contract between Mosty and Hous- 
tun at Dodge City, Kansas, through conversations had 
with Mosty and Houston about the time said contract was 
made, if it was made at all; that is to say, some time in 
the early part of August, 1881. If any cattle embraced 
in the Houston and Mosty contract ran in the same range 
with cattle belonging to myself and Mosty, I do not know 
it. I do not know anything about any such cattle em- 
braced in the Houston and Mosty contract. 


I do not know anything about the fifteen thousand dol- 
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lars mentioned as having been paid by Houston to Mosty. 
If said sum, or any other sum, was paid by Houston to 
Mosty, I do not know what Mosty did with it., I do 
know that Mosty and myself together never did invest 
said sum. 


I never received any cattle from Mosty which had been 
sold or contracted by Mosty to Houston. If Houston had 
any sort of right or claim to or interest in the cattle which 
I received from Mosty at the time of said dissolution I did 
not know it then and do no not know it now. 


I do not state that Mosty was solvent or mtsolvent at the 
time of the dissolution, or afterwards; I do not know 
which of his creditors, if any, were aware of his pecuniary 
circumstances. . - 


No one has been present during the time I have been 
answering the above interrogatories, save the officer before 
whom my deposition was taken. 


(The complainants here rested. ) 


Testimony of G. N. Dilworth, a witness for the defend- 
ant: My name is G. N. Dilworth; I am past forty-five 
years of age; I reside in Gonzales county ; am a banker 
by occupation ; I was engaged in banking in August and 
September, 1881. About September 3oth, 1881, I re- 
ceived a draft from Ball, Hutchings & Co., drawn by L. 
A. Mosty on Robert Houston for eight thousand five hun- 
dred dollars. Mr. Houston was not in town at the time 
I received it, and I had to hold it for several days until he 
came in. He caine in on October 7th, 1881, and in- 
structed me to pay the draft and charge it up to him, 
which I did on that day. About this time, and up to No- 
vember ist and 2d, 1881, Houston kept his banking ac- 
count with me. 
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( Plaintiffs’ counsel objected to the above question and 
answer, because the same are irrelevant. ) 


At this time Houston was indebted to me about twelve 
thousand dollars; that is, from the 7th of October to about 
the 1st or 2d of November. I knew nothing of Mosty’s 
financial condition about November rst or 2d, except I 
believed him to be good. I knew nothing to the con- 
trary until some time about the last of November. I gave 
Houston advice how to transfer the Mosty contract. I 
advised ‘him to transfer it without recourse, and he re- 
marked that he didn’t know how it ought to be done. I 
told him to get a lawyer to draw up the transfer. I told 
him if, in the spring, there should be-any trouble about 
the number of cattle, or their delivery, he would have to 
go up there and see about it if he sold the contract and 
guaranteed it. This conversation took place a day or two 
before the transfer to complainants. 


( Plaintiffs’ counsel objected at the time to all the fore- 
going conversations between witness and defendant, be- 
cause neither of the complainants were present at the time 
of the conversation, and therefore it is irrelevant. ) 


At the time I gave Houston the advice to transfer the 
Mosty contract I had no knowledge of Mosty’s inSolvency, 
had heard no remarks to that effect, and had no suspicion 
that he was insolvent. 


CROSS-EXAMINATION. 


I first spoke of the transfer of the contract when he told 
me he had sold the contract, and was coming up to San 
Antonio to close the trade. I then suggested the method 
how it should be dene; he told me he had sold, or was 
about to sell the contract, and not the cattle; I don’t re- 
member the date of the conversation ; he was then pre- 
paring to come up to close the trade; he had left his 
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home and was then on his way up, I knew Littlefield 
had a contract with Mosty for some cattle, and the time — 
of delivery had been postponed, the reason given being 
on account of dry weather; I mean to say this was not a 
contract made direct with Mosty and Littlefield, but with 
Mosty and Bennett, and that it was transferred by Bennett 
to Littlefield; I knew nothing of my own knowledge of 


Mosty’s financial standing, only from general reputation. 


RE-DIRECT EXAMINATION. 


Mosty’s general financial reputation was that of a sol- 
vent, responsible man up to the latter part of October or 
first of November, 1881. ih 


RE-CROSS-EXAMINATION. 


I knew nothing of Mosty’s financial reputation, except . 
at Gonzales, and I got my information from men who had 
had dealings with him; the Bennett Brothers—I believe 
there are three of them in the firm—and Louis Robinson 
are persons whom I heard speak of Mosty’s financial con- 


dition, besides Houston and Littlefield, and there were 
others whose names I cannot now recall. 


Testimony of L. G. Robinson, a witness for the de- 
fendant: My name is L. G. Robinson. I am forty years 
of age. I live in Lavaca county, Texas. My occupation 
is a cow and sheep raiser. In September, October and 
November, 1881, I was buying cattle in my county, in 
Fayette and adjoining counties. During this period I was 
acquainted with L. A. Mosty. I had known him since 
1877. I had had business transactions with him from 
1877 to 1881. I had sold him a herd of cattle every year, 
and had sometimes bought cattle for him during this pe- 
riod. Mosty’s financial standing in August and — 
ber. 1881, was good, so far as I know. 
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In September, 1881, I met R. E. McAnulty, and had 
heard of him before. Met him at Belleville, Austin 
county, Texas. Mr. Mosty and Mr. Bennett were pres- 
ent when I met him. Mr. Mosty informed me when I 
met him at Belleville in September, 1881. that McAnulty 
was a partner of his. 


( Plaintiffs’ counsel objected because it is not a proper 
way to prove partnership, and because it is immaterial. ) 


McAnulty, Mosty and myself happened to be at Belle- 
ville in this way: I went to Belleville at the invitation of 
Mr. Mosty to meet Mr. McAnulty. McAnulty and Mosty 
were together that night, and went off together to Fort 
Worth ; I believe they left together on the train; seemed 
to know each other. They invited me to be present that 
night at a business talk, but I did not go. This meeting 
was to be at the Manning hotel, kept by McAnulty’s 
father-in-law. Mosty told me in September, 1881, that 
he and McAnulty had bought Bob Houston’s, the de‘end- 
ant’s, yearlings, to be delivered, I think, at Fort Worth, 
in the spring of 1882. 


CROSS-EXAMINATION. 


I know nothing of Mosty’s financial standing except 
from my own dealings with him. I handled his checks 
for four or five years. These checks were handled as a 
part of my individual dealings with him. It was Septem- 
ber 13th, 1881, when I met Mosty at Belleville. I know 
nothing more of the partnership between Mosty and Mc- 
Anulty except what Mosty told me. I don’t think he told 
me when the partnership commenced. He told me they 
had gone into the partnership some time before, and were 
in partnership then. My last dealings with Mosty was 
some time in May, 1881. In 1881 I sold about two 
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thousand head of cows, and cows and calves, for Mosty to 
other parties. I never bought any cattle from Mosty on 
my own account, nor for any one else. 


Testimony of S. R. Walker, witness for the defendant : 
My name is S. R. Walker, sometimes called Rufe Walker. 
I live at Gonzales. I will be twenty-eight in December. 
Iam a stock man. Bob Houston and I came to San An- 
tonio together at the time the first memorandum contract 
between Buzard and Houston was made, and at that time 
Bob Houston and myself were very intimate, and I knew 
considerable of his business, and on the way up here he 
spoke of this Mosty cow trade, and said that he would 
have to sell those cows, or make his spring drive (mean- 
ing the spring of 1882) lighter than he wished; that he 
would rather sell the cows and make full drives, which he 
expected to do, if he could get a certain figure for them, 
which he specified, but I disremember the exact figure. 
After getting to San Antonio he met Buzard and made a 
trade with him to sell the bunch of cows. I was present 
and saw the outline of the contract drawn up, and five 
hundred dollars paid by Buzard to bind the trade, which 
was to be closed the Tuesday of the following week. The 
next day, I think it was, we went home, and Bob Hous- 
ton was taken sick, and got me to come up on the Tues- 
day when the contract was to be closed and see Buzard 
and set a time for Houston to meet him. I came up on 
the day the contract was to be closed and met Buzard, and 
we set the time to be from the 12th to the 15th of Novem- 
ber, and when Buzard got here on November 12th or 
15th, whichever it might be, he was {o telegraph to Hous- 
ton. Then I returned home, and, Houston, myself and 
several others came up to the fair at San Antonio a few 
days afterwards, and on our arrival here at night Bob 
Houston met Buzard. I saw Buzard and Houston to- 
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gether the next morning after our arrival ; this was several 
days before the time fixed between Buzard and myself for 
their meeting, and it was the time that the trade between 
them was closed. This was a new trade, and a transfer 
of the Mosty contract, and the old trade was that Houston 
was selling this number of cows—the Mosty cows. I 
have been acquainted since the early part of last season, 
nearly two years, with Mosty. I never had any business 
with him. I met Mosty and McAnulty together at Bon- 
ham, in September or August, 1881. As far as my 
knowledge went, Mosty’s financial standing in September, 
‘and up to October, was good. I did not hear of his fail- 
ure until some time after the trade was closed between 
Buzard and Houston. | 


CROSS-EXAMINATION. 


I know nothing about the matter of the new trade, ex- 
cept what Houston told me. I know that Buzard spoke 
about the trade being closed, but he did not speak to me 
of the nature of the new trade. Some stock men about 
Gonzales had dealings with Mosty. His financial stand- 
ing seemed to be good at that time. If it had been doubt- 
ed I should have known it, I think. 


Testimony of Robert A. Houston, the defendant: Iam 
thirty-three years of age. JI am acattle raiser. I reside 
in Gonzales, Texas. I was in San Antonio in October, 
1881—some time between the Ist and roth of the month 
—as near as I can remember. I met Maj. Hinkle while 
I was here and asked him if he knew of any one who 
wanted to buy some cows. He said he did. I told 
Hinkle if he met any one who wanted to buy the cattle 
to sell them for me—one thousand at Gonzales and fifteen 
~ hundred cows and bulls at Lampasas. During that even- 
ing I sold the Gonzales cattle to Toin Coleman and H. D. 
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Sullivan, to be not less than seven hundred nor more than 
one thousand head, for fifteen dollars a head. While we 
were fixing the contract with Sullivan after supper, Maj. 
Hinkle walked up with Buzard and introduced me to him, 
and said: ‘‘I have sold your cows to Capt. Buzard for 
fifteen dollars and fifty cents per head.”’ I told him that 
it was all right; I was glad that he had sold them. Bu- 
zard paid me five hundred dollars then to bind the con- 
tract we were to enter into. I think we were to fix up 
the contract five or six days afterwards. At the time ap- 
pointed to.draw this contract I was quite sick, but sent S. 
R. Walker to San Antonio to meet Mr. Buzard and to 
tell Mr. Buzard why I could not get here, and to cell Mr. 
Buzard to appoint any time after a few days, and I would 
meet him at any time he might appoint. He sent me 
word to come to San Antonio and he would meet me here 
at any time between the r2th and rsth of November, 
1881. I came up to the San Antonio fair on the 31st of 
October, and I met Mr. Buzard at Hord’s hotel that 
night. I told him I was glad to meet him, as we could 
fix up our contract at this time, and it would save me an- 
other trip to San Antonio. He said he guessed we could 
arrange the matter at this time. We were talking at 
Hord’s hotel after supper on the night of the 31st, and I 
asked him where we could meet the next morning and fix 
up that contract. He said we would get together at the 
hotel ‘next morning and go somewhere and arrange it. I 
then said to him: ‘* Mr. Buzard, I have got a proposition 
to make to you.’’ J[Tsaid: ‘‘If you will take this 
Mosty contract off my hands and release me entirely, 
I will deduct twenty-five cents a head off of each cow and 
bull.’’ He said: ‘‘ Where is your Mosty contract? let 
me see it.””. I handed it to him. He read it, and asked 
me where Mosty lived. I told him in Lampasas. | told 
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him that he ought to have known Mosty; that he was a 
large cattle dealer, and I had heard it said frequently that 
he handled more cattle in 1881 than any Texas man on 
the market. He handed me the contract back and said: 
‘¢T will give you an answer in the morning.’’ He came 
to me the next morning, November the Ist, and said: ‘‘I 
am ready to fix up the contract. Are you?’’ I said: 
‘*'Yessir."” Hesaid: ‘‘ Come, let us go over to Hinkle’s 
office.’” We sat down in Hinkle’s office, and Buzard 
said: ‘‘ Mr. Houston, let me see that contract again.’’ 
He read it over twice, and asked if I would let the interest 
on the fifteen thousand dollars of the Mosty contract go 
with the twenty-five cents a head, and I said I would to 
close the trade. He said he did not like to make a con- 
tract of this kind much; he knew I was good for the 
amount of money he advanced, and Mosty he did not 
know anything about. I told him by paying me back the 
fifteen thousand dollars I had paid out, and releasing me 
entirely, and giving me his obligation for the difference, 
which was one dollar and a quarter a head, payable on 
the faithful performance of the contract, I would give him 
the contract—which he did. 


He said he did not know if Mosty was good or not. I 
told him I considered him good, and I thought he was 
good for his contract; that he had made two contracts of 
the same kind with friends of mine in my county, and the 
parties had told me that Mr. Mosty was a gentleman, and 
had carried out the contracts with them perfectly. 


He asked me who the parties were. I told him Ben- 
nett Brothers and Miller, Sayers and Kokernut. I told 
him I considered him as good as myself, as he had han- 
dled twice as many cattle in 1881 as I had. I told Bu- 
zard that Mosty had told me, as we were coming home 
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from Kansas together, that he was a partner of R. E, 
McAnulty in all their cattle dealings; that he said they 
were partners, but that the contract did not show they. 
were partners, but Mosty had told me that they were 
partners. I told him the way that Mosty came to tell me 
they were partners was that we were talking about a herd 
of yearlings I had sold to McAnulty, amounting to about 
twenty-five hundred head. He told me that McAnulty 
had given me too much for the yearlings ; that they were 
going to carry them west and grow them, and did not ex- 
pect to put them on the market. 


After he accepted the contract we went off to hunt a 
lawyer to write the contract. I told him we could get 
Judge Smith. We did so. Told him how we wanted 
the contract written. He wrote it. Buzard gave me a 
draft for the amount of money, and we separated. This 
was on the first day of November, 1881. ‘The next time 
I saw Mr. Buzard was between the 16th and 2oth of No- 


vember, at Gonzales. He told me he was hunting me, 


that Mosty had broke, and he wished me to get that 
money for him. I told him that Mosty was the man that ~ 
owed him the money, and to goto him. He remarked 
that he might just as well go after a wet dog; that he had 
been to Lampasas, and the property was all hid, smug- 
gled, and he thought his best chance was to work on me. 
I told him I owed him nothing. He said somebody owed 
him, and he didn’t propose to pay something for nothing. 
I asked him why he didn’t come to me before he went to 
Mosty ; if I owed him, why he went to Mosty. He said 
because he thought he would try Mosty, and if he could 
get it out of him he would do so. He said: ‘* How about 
that partnership; Did you not tell me that McAnulty 
was a partner of Mosty’s?’’ I told him no; that I had told 
hiin that Mosty had told me so coming down from Kansas 
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City on the train, and Buzard said he knew I had Mosty 
and McAnulty in partnership in some way, and he did 
not remember how it was. Mr. Henry Heath, a mer- 
chant of Gonzales, was present during this conversation. 
I had no further conversation with Buzard about the mat- 
ter after this. He told me he would sue me to the extent 
of the law, as he was a lawyer himself. On November 


the roth, 1881, I had an appointment to mect.M. K. 


Wolf in Austin, and he told me in the presence of W. S. 
Carothers that he thought that Mosty was crippled finan- 
cially. I asked him why he thought so, and he said a 
friend of his had informed him of a draft being protested. 
I had never heard of Mosty’s insolvency before. Little- 
field nor any one else had ever told me of Mosty’s insol- 
vency before this. I believed the statements I made to 
Buzard in regard to the financial standing of Mosty were 
true, and all other things I stated to him. The difference 
in the proposition I made to Buzard on October the 31st 
and the original agreement was twenty-five cents per head 
and the interest on the fifteen.thousand dollars I had ad- 
vanced to Mosty; the further difference that this was a 
transfer of the Mosty contract without recourse on me, 
‘and the original contract was one in which the same cat- 
tle had to be delivered by me. My reason for discounting 
the Buzard draft was that I was owing Mr. Dillworth be- 
tween twelve and fifteen thousand dollars, and they dis- 
counted it at the same rate of interest I was paying Dill- 
worth, and I took the money home and saved exchange. 
This enabled me to strengthen my credit with my banker, 
Dillworth, and to make additional purchascs to carry out 
my business. I wanted money to make an advance to 
Porter and Newsome for about sixteen hundred yearlings. 
. I never offered to sell the Mosty contract to any one but 

Buzard. I offered to sell Alonzo Millett the Mosty cows 
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and the Gonzales cows, and made the same offer to Tom 


and John Deweese to sell these cows; this was between 


October rst and roth, 1881. 


Deweese offered me fourteen dollars a head, to be de- 
livered at his ranch at Atascosa and: Wilson counties, and 
Millett offered me the same, or less, and wanted them de- 
livered in the fall of 1881, while my contract was for the 
spring delivery of 1882. 


I never offered to sell the contract, without recourse, to 
any one except Buzard. The only reason given by Mil- 
lett why he couldn’t trade for the Mosty contract was that 
I couldn’t deliver them in the fall, and he offered me less 


money than the cattle cost me. . 


CROSS-EXAMINATION. 


When I left home to come to the fair I had no idea of 
closing the original contract at that time, because I had no 
idea I would then meet Buzard, as the arrangement had 
been made with Mr. Walker to meet me between the 
12th and tsth of November, and this was the 31st of 
October. When I left home to come here I did not come 
to sell the Mosty contract; I came to attend the fair. | 


didn’t expect to sell the Mosty contract on this trip to — 


anybody, as I had sold the cattle to Buzard, and they 
were his cattle. The first contract I considered the sale 
of the Mosty cattle to Buzard, and I offered them to no 
one else. The Mosty cattle were the cattle of the first 
trade. I told him they were Lampasas cattle ; those were 
the only cattle of that description I owned in Lampasas 
county. I got here between seven and eighi o’clock on 
the night of October the 31st, last. I don’t know what 
time that day Buzard came here. I don’t remember that 
he told me when he got here. I first made the proposi- 
tion that night to close up the trade we had made. He 
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said we could do it, but the money he was to give me he 
had used for some other purpose, and could not put it up 
before fourteen or fifteen days, but if it would suit me he 
could give me a draft payable in fourteen or fifteen days. 
I did not state to him at this time that it made no differ- 
ence to me, as I did not need the money just then, and I 
did not state this to him at any time. I told him if he 
gave me a draft payable in fourteen or fifteen days that it 
could be arranged in that way, and that we could go on 
with our contract, At the time I made this trade with 
him I do not remember of knowing that Buzard was 
fencing a pasture, and wanted the cattle for breeding pur- 
poses. I did not know at this time that Buzard had a 
partner, and I don’t remember that I knew he had a 
partner at the time the contract was assigned ; he did not 
tell me so, or anyone else, and I don’t remember whether 
the contract shows it or not, or whether the draft shows 
it. Buzard and myself had completed our agreement, at 
Hinkle’s office, before we went to get a lawyer to draw 
up the assignment. I don’t remember whether there was 
or was not any change made after we left Hinkle’s office. 
We were at Hinkle’s office about ten or fifteen minutes. 


Major Hinkle was there part of the time, and told Bu- 
zard that Mosty was good and solvent, and did most of 
the talking himself, and told Buzard he knew Mosty 
better than I did. Hinkle had a good deal to do with the 
trade, and advised Buzard to take the assignment. He 
introduced me to Buzard. I had never known Buzard 
before, and Hinkle said he had sold the cattle to Buzard 
before Buzard and I had spoken about the subject. This 
was in reference to the first contract. Hinkle was 
nobody’s agent in the sale of these cattle that I know of. 
I told him if he could sell the catde to do so. I told 
Hinkle after the sale was made I would give him a suit 


q 


IIs 


e 


of clothes; he came back and said he needed the money 
more than he did the clothes; I then paid him twenty-five | 
dollars in money. I saw Hinkle on the night of October 
31. 1881. I did not tell him on this night about my new 
proposition to Buzard. I heard him and Buzard speak- 
ing privately about it. I gave Hinkle twenty-five dollars 
for the first trade. I heard some of the conversation be- 
tween Buzard and Hinkle. If Buzard had not accepted 
the transfer of the Mosty contract I was ready to close up 
the original contract on the morning of November rst, and 
I told Buzard so. Our negotiations were not at an end 
concerning the first contract until Buzard agreed to accept 
the assignment of the Mosty contract and release me from 
the first contract. Buzard agreed to accept the transfer” 
of the Mosty contract about nine o’clock of the morning 
of November the rst. I don’t remember whether Bu- 
zard agreed to accept the transfer of the Mosty contract 


_ before or after the conversation with Hinkle on the morn- 


ing before referred to, in which Hinkle spoke concerning 
the solvency of Musty. I did not tell Buzard before he 
agreed to accept the transfer of the Mosty contract that 
Mosty was as good or better than I was. I told him that 
he ought to be as good as anybody, from the number of 
cattle he claimed to have handled in 1881. 


Question: Did you not tell Captain Buzard before he 
agreed to accept the assignment of the Mosty contract 
that vou knew the Mosty contract would be filled, because 
Mosty then had twelve hundred—or the most of the cattle 


_on his ranch or range in Lampasas county—in his ranch 


or rail brand?’ 


Answer: I did not. I told Captain Buzard that Mosty 
would have to road brand the cattle for me in any brand 
that I might name; that this was my contract, and that 
he (Buzard) could have the same privilege, but that 
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Mosty told me there would be about twelve hundred of 
these cattle in his range or ranch brand which he called 
the rail brand. The rail brand of Mosty is a long bar 
running from the shoulder towards the flank, from a foot 
to two feet long, and I knew this to be his brand from 
cattle which I had seen delivered by him in Kansas and 
in Gonzales county, and he (Mosty) told me it was his 
brand. 


Question: Did you not tell Captain Buzard before he 
agreed to accept the assignment of the Mosty contract 
that you knew the contract would be filled, because R. E. 
McAnulty was a partner with Mosty in this contract ; that 
you knew R. E. McAnulty was such partner in this con- 
tract, because R. E. McAnulty had told you he was a 
partner with Mosty in this contract? 


Answer: No, I never did; though I heard Buzard 
swear the other day that I did. I said to him, as I stated 
before, that Mosty had told me, coming from Kansas 
City to Denison, in August, 1881, that he and McAnulty 
were partners in the cattle business, also in twenty-five 
hundred yearlings I had sold to McAnulty to be delivered 
in May, 1882. 


Question: Did you at any time tell Captain Buzard 
what is embodied in the foregoing questions? 


Answer: I never did. 


Question: Did not Captain Buzard demand when he 
came to Gonzales to see you that you should pay back to 
him the fifteen thousand dollars he had paid to you? 


Answer: He did, and I told hiin Mosty owed him the 
money, | did not, and to goto him. He said he had been 
. to Mosty and could get nothing, and he thought he could 
work on me. 


— 
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Question: Did not Capt. Buzard, on the morning of 
the 1st day of November, 1881, refuse to accept an assign- 
ment of the Mosty contract unless you would guarantee 
the fulfilment oi it; and did you not, upon that refusal, 
state that the reason why you wished to assign the contract 
instead of completing the one already under negotiation 
was because at that time (that is, between May ist and 
1oth, 1882) you would be employed in other transactions, 
and could not well attend to the completion of the said 
contract by said Mosty, and that it would be a useless 
thing for you to attend to the delivery of the cattle by 
Mosty ? , 

Answer: Buzard did not refuse to accept an assignment 
of the Mosty contract unless I would guarantee the fulfil- 
ment of it; but accepted it, and said he would accept it if 
I would give him the interest on the fifteen thousand dol- 
lars that Mosty would owe me. I told him that I would 
be busy receiving and branding cattle about that time in 
Gonzales county, and it would suit me to get him to take 
this contract, and that I would deduct the twenty-five 
cents per head on the previous contract if that suited him ; 
if not, I would go on with the first contract; and he said 
if I would give him the interest he would do it. It would 
have cost me about this amount to have gone and received 
the cattle, but I did not so tell Buzard that I remember 
of. I did not tell Buzard that I could not well attend to 
the completion of the contract by Mosty, and that it would 
be a useless thing for me to attend to the delivery of the 
cattle by Mosty and then hand them immediately over to 
Buzard and Hillard. ; 


Question: Did not Capt. Buzard state at the time he 
accepted this contract that he (Buzard) knew nothing of 
the solvency of Mosty, but that he would take your word 
for it; and also take your word that McAnulty was a 
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partner with Mosty in this contract; and take an assign- 
ment of this contract to accommodate you and save you 
the trouble of going up there to receive the cattle? 


Answer: Buzard did not say at the the time he accept- 
ed this transfer that he knew nothing of the solvency of 
Mosty, and would accept my word for it. No such con- 
versation passed between Buzard and myself that he would 
take my word that McAnulty was a partner with Mosty 
in this contract, and it could not have happened, because 
I never told Buzard that McAnulty was a partner with 
Mosty in this contract. I told him that Mosty had told 
me he was a partner with McAnulty in the cattle business, 
but I did not tell him that Mosty had said he was a part- 
ner in this contract. Buzard did not tell me that he would 
take an assignment of this contract to accommodate me 
and save me the trouble of going up there to receive the 
cattle. I paid him for all the accommodation he did for 
me. Buzard and myself held our conversation in Gon- 
zales in front of Heath’s store, sitting on a ladder, and 
Heath was standing in the door about five feet from us, 
and heard the conversation. I think we met at the bank. 
We had all our conversation about the matter in front of 
Heath’s store. 


RE-DIRECT EXAMINATION. 


Witness identified the following paper and attached it 
as Exhibit ‘‘ D.’’ 
San AntTonN1», TEx., Nov. rst, 1881. 


This is to witness that we this day become the assignees of Mr. 
R. A. Houston, of all his rights under and by virtue of a contract 
for the delivery of cattle between him and L. A. Mosty for the con- 
sideration of fifteen thonsand dollars paid down, and for the further 
sum of eighteen hundred and thirty-seven dollars and fifty cents, to 
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be paid by us to R. A. Houston upon the final delivery to us of the 
cattle by the said Mosty, under the said contract between R. A. 


Houston and Mosty. 


Buzarp & HILLARD. 
R. A. Houston. 


Testimony of Henry Heath, witness for the defendant: 


I live in the town of Gonzales. Have lived there from 
1879 until August, 1882 ; have followed the occupation of 
grocery merchant and saloon keeper; I kept house and 
lived with my family; I never was employed for anyone 
but for myself; I never lived with the defendant; I am 
now clerking for J. C. Carter, keeping house, and living 
with my family. | -« 

It was my custom when not busy to stand in front of 
my house, and the remark of Buzard drew my attention 
to the conversation. I was standing in my north-east 
front door, about seven or eight feet from Messrs. Buzard 
and Houston, and they were sitting on a pair of skids at 
the north-east corner of my store, to my right; they were 
talking in an ordinary tone of voice; they were not angry 
with each other. I was not invited by either of the gen- 
tlemen to hear what they had to say; all that I heard | 
heard as I have stated. I think it was in the month of 
November, 1881 ; do not remember the day of the month ; 
the first that attracted my attention to them was a remark 
made by Mr. Buzard to Mr. Houston that he had paid 
his monev for something that had no value, and R. A. 
Houston replied that he was as ignorant of that fact as he 
(Buzard) was. Mr. Buzard made some remark which I 
did not understand. Mr. Housten then remarked, which 
I supposed to be a reply to Mr. Buzard, that he came 
down on the train with L. A. Mosty from Kansas City in 
August, 1881, ‘‘and he (Mosty) told me that he and R. 
A. Me.\nulty were partners; that is what I told you.’’ 
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Buzard then remarked: ‘‘ Yes, you said something of the 
kind.’’ About that time I was called in the store and 
heard no more of the conversation. 


I do not know of any one being present during the con- 
versation between Mr. Buzard and R. A. Houston. Ata 
later hour on the same day the conversation occurred be- 
tween Mr. Buzard and R.A. Houston, I met Mr. Hous- 
ton in the back room uf mystore in company with several 
other gentlemen, and asked him what was the matter 
with him and the gentleman he was talking to outside ; he 
then told me the gentleman’s name was Mr, Buzard. I 
then and there told him that I heard part of the conversa- 
tion that I have stated. 


I was at my place of business, and the conversation I 
heard was so short, and being sc -lose to my business that 
i} was impossible for me not to have heard the conversa- 
tion, and I am not aware of breaking the rules of eti- 
quette. 


Mr. Buzard was a stranger to me, and it was none of 
my business to overhear what he had to say to Mr. Hous- 
ton or any one else. 


Testimony of J. H. Stevens, witness for the defendant : 
My name is J. H. Stevens; am fifty-three years of age; 
am a cattle trader and raiser by occupation; reside in 


Goliad, Goliad county, Texas. 


I know all the parties to this suit personally. I have 
known Mr. Mosty but a short time; I think I made his 
acquaintance during the year 1881; have known McAn- 
ulty longer, several years; can’t state the exact time I 
made his acquaintance. 


I know nothing -of any partnership existing between 


McAnulty and Mosty in the cattle business during the 


summer and fall of 1881. 


— 
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I know nothing of a contract between McAnulty and 
Mosty, or between Mosty and Houston, in regard to a 
partnership as before stated, and all that I do know about 
this business is as follows: In the store house of Wright, 
Beverly & Company, in Dodge City, Kansas, about the 
time the contract between Mosty and Houston was said 
to have been made, R, E. McAnulty said to me, ‘‘ It is 
my money that is furnishing those cows, but Bob does 
not know it.’’ I understood this statement to refer to the 
contract between Houston and Mosty, because Houston 
and McAnulty had just had a conversation in reference 
to that contract, which I heard, and this remark was 
made just after Houston left the house. 
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I have stated everything that I know about a contract 
between Mosty and Houston in my foregoing answer. 


I have stated all that I know fully. 


CROSS-EXAMINATION. 


I reside in Goliad county. I am ‘in Gonzales county 
at present, for the purpose of attending a meeting of 
Gonzales commandery, No, 11, of whith I am a member, 
and I am not likely to be in Goliad soon is the only rea- 
son I know of why my depositions are being taken in 
Gonzales. The H. stands for Henry in my name, and I 
am the person usually called by my friends Uncle Henry. 
I knew McAnulty and Mosty in Dodge City. They were 
known as cattle men, and Mr. Mosty was then trading in 
cattle. I was a cattle man and was at that time trading 
in cattle. J made no trades with either of them. No 
more intimate relations existed between them, or either of 
them, and myself than generally exist between cattle 
men assembled at the headquarters of cattle men. | 
knew them in Dodge City, Kansas. 
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I have never said there was any contract of partnership 
between McAnulty and Mosty. The only knowledge I 
have about the whole matter was stated in my answer to 
direct fifth interrogatory. The conversation to which I 
referred occurred in Dodge City, Kansas, in the store 
. house of Wright, Beverly & Company. McAnulty and 
myself were present. ~Mosty was not present; don’t 
remember who else was present. What was said and how 
it came to be said was stated in my answer to direct fifth 
interrogatory, to which I refer. I have no interest what- 
ever in the matter. 


I know nothing of the contract between Mosty and 
Houston, and had no interest whatever in it.: 


I had no interest in it and did not care to know any- 
thing about it. 


All the knowledge I have of this matter was received — 
from Mr. McAnulty, and which was set out in my answer 
to fifth direct interrogatory, to which I refer; I had no 
letter or writing from anyone; can’t state the precise date 
it occurred in the year 1881, a few days after the contract 
between Mosty and Houston was said to have been made. 


I am sure R. E. McAnulty made the statement to me 
at the time and place as set out in my answer. 


I have not had any conversation with Houston or Mosty 
at any time concerning this matter. I have had but the 
one conversation with Mr. McAnulty, and that occurred 
a short time after the contract between Mosty and Hous- 
ton was said tohave been made. I have no relation with 
the defendant at present. I bought cattle from him in 
1881 ; I have answered why I came to Gonzales to answer 
the deposition already ; I am not here at the instance of 
the defendant; I am stopping at the residence of my rela- 
tion, L. H. Plank, at my own expense. 
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I have had no communication with the defendant, ex- 
cept to tell him what I would testify in the case. 

The above is all the evidence that was introduced on 
the hearing of this case, by the complainants and the de- 
fendant. | 

The Bill of Complaint, the ‘‘ further answer of the de- 
fendant, and the plaintiffs’ replication’ had been pre- 
viously read to the Court. | 
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UNITED STATES OF AMERICA. 


No. 27. 


IN THE SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1886. 


BENJAMIN F. BuzaARD and MOSES 
HILLARD, 
Appellants, 


v8, 
ROBERT A. Houston, 
Appellee. J 
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Supplemental Brief of Appellants. 
| Assignment of the grounds of error in the decree. 


1st. The allegations contained in the bill of constructive 
fraud practiced by the appellee upon appellants were fully 
sustained by the testimony introduced by the appellants, 
and the decree rendered herein is erroneous, in this that it 
is not supported by the testimony and is contrary to the 
testimony and contrary to equity. 
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2d. The bill sets forth that the appellants were solely 
induced to accept an assignment of the Mosty contract in 
leu of the fulfillment of the memorandum contract between 
appellants and the appellee, solely by reason of the repre- 
sentations of the appellee at the time made by him to the 
appellants, which representations of appellee to them made 
were in fact untrue; and the testimony introduced upon 
the hearing of this cause in the court of first instance, 
amply supported the foregoing allegations and established 
a clear case of constructive fraud as alléged in the bill, and 
notwithstanding such allegations and proof, the Court ren- 
dered a decree in this cause in favor of the appellee, which 
decree is erroneous, in this that the same is contrary to the 
allegations and proof, and is entirely unsupported by the 
testimony and contrary to equity. 


H. E. BARNARD, 
Of Counsel for Appellants. 
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2d. The bill sets forth that the appellants were solely 
Induced to accept an assignment of the Mosty contract in 
lieu of the fulfillment of the memorandum contract between 
appellants and the appellee, solely by reason of the repre- 
sentations of the appellee at the time made by him to the 
appellants, which representations of appellee to them made 
were in fact untrue; and the testimony introduced upon 
the hearing of this cause in the court of first instance, 
amply supported the foregoing allegations and established 
clear case of constructive fraud as alleged in the bill, and 
notwithstanding such allegations and proof, the Court ren- 
dered a decree in this cause in favor of the appellee, which 
decree is erroneous, in this that the same is contrary to the 
allegations and proof, and is entirely unsupported by the 
testimony and contrary to equity. 


H. E. BARNARD, 
Of Counsel for Appellants. 
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Octoser Term, 1885.—No. 264. 
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BENJAMIN F. BUZARD and MOSES ) | 
HILLARD, appellants, — 


V8. 


ROBERT A. HOUSTON. 


Appeal from the Circuit Court of the United States for 
the Western District of Texas. 


Peat BRIEF OF APPELLEE. 


JAMES F,. MILLER, 
Solicitor for Appellee. . 
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GRAY & CLARKSON, PRS. 


Supreme Court of the United States. 


OctToBeR TERM, 1885.—No. 264. 


BENJAMIN F. BUZARD and MOSKS 
HILLARD, appellants, 


vs. | 


ROBERT A. HOUSTON. 


Appeal from the Circuit Court of the United States for 
the Western District of Texas. 


STATEMENT OF THE CASE. 


This bill was tiled by appellants (complainants be- 
low) to cancel and annul an assignment, by the de- 
fendant to them, of a contract for sale and delivery of 
cattle, executed for benefit of defendant, by one L. A. 
Mosty, on August 13, 1881. The said assignment being 
made and executed by the defendant in consummation 
of, or in substitution for, a written agreement for a 
formal contract for sale by the defendant of certain 
cattle. 

The following is a history of the transactions out of 
which the controversy arose: 

The complainants were co-partners engaged in rais- 
ing cattle in Texas. In October, 1881, the complain- 
ant, Buzard, went to San Antonio to purchase cattle to 
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stock their ranche, situated in Zavalla county. He was 
introduced by one D. W. Hinkle to the defendant. 
Thereupon the said complainant, Buzard. and the de- 
fendant entered into negotiations and executed the fol- 


lowing agreement : 


“San Antonio, Texas, October 14, 1881. 
Received this day of B. F. Buzard five hundred dol- 
lars in part payment for fifteen hundred head of cattle, 
cows and bulls, to be contracted for next Tuesday, on 
which Mr. Buzard agrees to advance 50 per cent. of the 
price, which is to be fifteen dollars and fifty cents per 
head. 

: R. A. Houston agrees to make the contract at the 
_ time specified, cattle to be delivered at Lampasas, 
Texas, between the first and the 10th of May, 1882. 

If the cattle are not delivered R. A. Houston agrees 
to forfeit to B. F. Buzard fifteen hundred dollars if the 
contract is not filled. B. F. Buzard binds himself to 
take two thousand cows at the same figures, and to for- 
feit fifteen hundred dollars if he fails to comply with 


the contract.” 
R. A. Houston, 


B. F. Buzarp. 


Witnesses: 
D. W. HINKLE. 
J. H. PRESNALL. 


On the day fixed for completion of the contract 
Houston was confined to his bed, but he sent one S. R. 
Walker to report his inability to attend, and to arrange 
another day for the meeting. Buzard and Walker were 
unable to agree upon a particular date, but it was 
agreed that it should be between the 12th and 15th of 
November, and that Buzard would telegraph defendant 
on his arrival at San Antonio. 
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On October 31, 1881, Houston and Buzard were both 
in San Antonio, both arriving late in the evening. They 
casually met at the Hord Hotel and agreed to settle 
the transaction. Thereupon, Houston proposed to Buz- 
ard thatas a consummation of the contract mentioned in 
the memorandum of October 14, in thecustody of D. W. 
Hinkle, he, the said Buzard, should take from defendant 
an assignment of a contract which defendant had made 
with one L. A. Mosty, which contract was as follows: 


“ DopGe City, Forp County, Kan., August 13, 1881. 

Contract entered into this day at Dodge City, Kans., 
by and between L. A. Mosty, party of the first part, 
and R. A. Houston, party of the second part, to wit: 
That L. A. Mosty, party of the first part, hereby agrees’ 
to sell and deliver unto R. A. Houston, party of the 
second part, fifteen hundred dry cows at fourteen dol- 
lars per head, same to be good. smooth, and merchanta- 
ble cows, and to range from (3) three to (8) eight years 
old; and, furthermore, L. A. Mosty, party of the first 
part, agrees to brand said cows with road brand of R. 
A. Houston, party of the second part, and to deliver 
said cows at a point six miles west of Lampasas, Texas. 
Also L. A. Mosty agrees to deliver and sell to R. A. 
Houston fifty (50) bulls at ($14.00) fourteen dollars each, 
said bulls to be from (3) three to (5) five. years old, 
straight and smooth. 

L. A. Mosty, party of the first part, acknowledges re- 
ceipt of fifteen hundred ($1,500) dollars from R. A. 
Houston, party of the second part, as part payment on 
herein-mentioned cattle. 

Furthermore, R. A. Houston, party ot the second part, 
hereby agrees to honor the drafts which may be drawn 
by L. A. Mosty, party of the first part, to the amount 
of thirteen thousand five hundred ($13.500) dollars, in- 
terest to be computed at the rate of 10 per cent. per: 
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annum. L. A. Mosty, party of the first part, hereby 
agrees to deliver said cattle between the first and 15th 
day of May, 1882. 

It is further agreed that the balance due on said cat- 
tle shall be paid upon their delivery. In case of failure 
of L. A. Mosty. party of the first part, to comply with the 
above conditions and agreement between him and R. 
A. Houston, L. A. Mosty hereby agrees to forfeit the 
sum of fifteen hundred ($1,500) dollars, same to be paid 
over to R. A. Houston, party of the second part.” 

L. A. Mosty. 
R. A. Houston. 
Witnesses : 
J. W. Ornmonn. 
R. M. Wricat. 


“ At the bottom of the first page of said contract the 
following note is written (note interlined at No. 7, at 
fourteen dollars per head), and opposite 3d_ line, 2d 
page, the word cattle is written.” 


The defendant required, in case of the acceptance of 
the assignment of the contract, that Buzard should pay 
him the sum of $15,000, which had been by him ad- 
vanced to Mosty; that he should assume the balance 
to become due on delivery of the cattle, and should pay 
him an amount equal to the difference between the 
price he had contracted to pay Mosty and the price 
Buzard had agreed to pay for cattle under the memo- 
randum agreement of October 14, 1881. 

Buzard, after carefully perusing the Mosty contract, 
usked until the next morning to consider it, and agreed 
to meet defendant at the oftice of D. W. Hinkle and 
give a final answer. 

Pursuant to this agreement, the parties met in the 
office of the said Hinkle the following morning, and, 
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after again reading over the Mosty contract, agreed to 
accept an assignment of the same on the terms offered 
if the defendant would guarantee its performance. This 
the defendant refused to do, and he then proposed in- 
stead of said guarantee to abate twenty-five cents per 
head off the cattle. Buzard said if defendant will let 
the interest on the $15,000 on the Mosty contract go 
with the twenty-five cents per head he would accept 
the assignment. Defendant agreed to this, and the par- 
ties went off to hunt a lawyer to write a contract of as- 
signment, which is as follows: 


~ State oF Texas, County of Bexar: 

Know all men by these presents, that I, Robert A. 
Houston, party of the second part to above and forego: 
ing contract, for and in the consideration of the sum of 
fifteen thousand dollars, to me in hand paid by Buzard 
and Hillard, (being the sum advanced by myself, R. A. 
Houston, in payment on the said contract,) and the 
further sum of $1,837.50, eighteen hundred and thirty- 
seven dollars and fifty cents, due upon completion of 
the foregoing contract, do this day transfer and assign 
unto said Buzard and Hillard all the right, title, and in- 
terest which I have by virtue of said foregoing contract 
it being understood that no responsibility shall rest 
upon me in the event the L. A. Mosty, party of the first 
part in said contract, fails to comply in any respect 
with the terms thereof. 

In witness hereof, I hereunto sign my name this Ist 
day of November, A. D. 1881.” 

R. A. Houston. 
Witnessed by— 
F. G. Situ. 
J. F. Lacoste. 


Duplicate witnessed by R. E. McAnulty, E. C. Colley, 
J. W. Ormond (in pencil.) 
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Prior to leaving Hinkle’s office, and after the accep- 
tance of the assignment, the memorandum contract of 
October 14, 1881, was delivered to the defendant by 
Hinkle. 

After the assignment had been consummated, Buzard 
executed and delivered to defendant the following 


paper: 
Exuisint “ 2D.” 


“San Antonio, Tex., November Ist, 1881. 

This is to witness that we this day become the assig- 
nee of Mr. R. A. Houston, of all his rights under and 
by virtue of a contract for delivery of cattle between 
him and L. A. Mosty for the consideration of $15,000.00 
paid down, and the further sum of eighteen hundred 
and thirty-seven dollars and fifty cents, to be paid by 
us to R. A. Houston upon the final delivery to us of the 
cattle by said Mosty under the said contract between 


R. A. Houston and Mosty.” 
Buzarp & HILLarp. 


In the early part of November, 1881, the complain- 
ant, Buzard, learned of Mosty’s insolvency, and then 
shortly after filed the bill. 


ISSUES OF FACT. 


The complainant avers and contends that the defend- 
ant represented to the said Buzard that the said Mosty 
was good and solvent and able to perform his said con- 
tract; that he was better than the defendant, and that 
the said Mosty at that time had 1,200 head of the cattle 
in the rail or ranche brand of said Mosty; that there was 
no doubt of the performance of the said contract, as R. 
EK. McAnulty was a partner with the said Mosty 7 the 
performance of the same. (Record p. 4, par. 9.) 
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That these allegations were deceitful and fraudulent, 
and that they were intended by the said defendant to 
deceive. (Record p. 7, par. 18.) 

They aver that the representations aforesaid made 
by the defendant to Buzard constituted the inducement 
for the said Buzard to deliver up the memorandum of 
the contract and accept the assignment in lieu thereof. 
(Record p. 6, par. 16.) 

They further aver that they believe and charge that 
the defendant, at the time he assigned the contract, 
well knew of the insolvency of the said Mosty, or had 
good reason to believe that he was in failing circum- 
stances. (Record p. 9, par. 22.) 

The defendant in his answer denies that he at any 
time made any representation to said Buzard to the 
transfer of said contract with said Mosty, or as to the 
ability of said Mosty to perform said contract which 
he knew to be untrue, and that he did not make any 
statements to said Buzard in reference thereto which 
he (defendant) did not believe to be true. He denies 
that he represented to said Buzard or stated as a fact, 
within knowledge of defendant, that L. A. Mosty was 
as good or better than defendant; that L. A. Mosty 
was solvent and able to perform-his contract, or that 
said Mosty had 1,200 head of cattle on his rail or raneche 
brand, or that R. E. MeAnulty was a partner of said 
Mosty and bound upon his (Mosty’s) contracts. He 
admits that he said, at some time during the negotia-- 
tion that he believed the said Mosty to be ‘ood and sol- 
vent and able to perform his contract; that it was 
generally understood that said Mosty had handled over 
30,000 head of cattle during the season of 1880, and 
that was more cattle than he (defendant) had ever been 
able to handle. | 

He further admits that he told said Buzard that. 
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coming down from Kansas City to Texas, said Mosty 
had told defendant that R. E. McAnulty was a partner 
with him in his cattle contract. (Record p. 16, pars. 
41 and 42.) | 

The defendant avers that it was generally understood 
in Gonzales county, where defendant resided, that said 
Mosty was a large dealer in cattle and perfectly good 
for his contracts, and as evidence of this defendant and 
others of his friends and acquaintances. had advanced 
to said Mosty large sums of money upon contracts for 
future delivery of cattle, requiring no security for the 
same. 

That it was not known to defendiunt at the time he 
transferred the contract to said complainants, nor was 
it known to any one of whom defendant might have 
acquired the information that said Mosty was not in a 
condition to perform his contract with defendant. 
(Record p. 17, par. 44.) 

He further avers that all the means and source of 
information open to him were also open to said com- 
plainants for information in regard to the solvency of 
said Mosty. (Record p. 17, par. 45.) 

He further avers that he was informed and believed 
that the statement made by said Mosty, that said Mc- 
Anulty was a partner of said Mosty, was in fact true, 
and that said McAnulty was in truth and in fact a 
partner of said Mosty in his cattle contracts and was 
bound asa party upon the said Mosty’s contract with 
him (defendant). (Record p. 17, par. 45.) 


The complainants In support of their allegations pro- 
duce first the deposition: of B. F. Buzard in which he 
states: “When Houston made this proposition on the 
morning of November Ist, I objected to taking an as- 
signment of the Mosty contract for the reason that I 
did not know Mosty or his financial standing. Houston 
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assured me that Mosty was good and solvent and able 
to fill the contract, and that R. E. McAnulty was the 


partner of Mosty, and that he also was good. He said 


that McAnulty was Mosty’s partner in this contract: I 
then said to Mr. Houston that I did not know if Mosty 
was good or not, but that I knew that he (Houston) was 
and that if the representations were as he made them 
I would take his word for it, and take the assignment 
of the Mosty contract instead of the contract we had 
agreed on. 


Buzard in cross-examination continues: 


] stated yesterday that | knew McAnulty was sol- 
vent. | knew this from his general reputation and 
standing among cattle men, that his reputation was 
number one, good. Cattle men know ina general way 
the financial standing of each other. (Record p. 55, 
par. 143.) 

Alonzo Millett was then produced by the complain- 
ant. He said I know R. A. Houston. [saw him about 
the middle of October, 1881, during the fair week in 
San Antonio at the Hord Hotel. Houston asked me if 
I was buying cattle, and I told him Iwas He then 
told me he had some cows to sell. [| asked him where 
they were. He told me that one lot of about 1,500 was 
about Lampasas. * * * IT then asked him who 
was to deliver the cattle at Lampasas. He told me 
Lee Mosty. I then told him that trade would not be 
filled, and we would not talk trade about that lot. He 
says (speaking of Mosty) I had ny suspicions aroused. 
I had met Captain Littlefield here four or five days, | 
think, prior to meeting Houston, who had told me that 
he had advanced Mosty $10,000 to buy cattle, for which 
he did not have a scratch of a pen, for he considered it 
as good as lost. I also met Mr. Towers at Denison who 
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had also made an advance of money to Mosty and had 
been looking him up to recover his money. (Record 
p. 61, pars. 159, 160, 161.) 

D. W. Hinkle was then produced by the complain- 
ants. After speaking of the memorandum contract, he 
testifies as follows: 

The next day Houston failed to put in appearance 
as he had agreed to in the memorandum contract, and 
he (Houston) was absent for some ten days or two 
weeks. At the end of that time, ten days or two weeks, 
Houston asked me to get Buzard to let him off from the 
contract and take his original contract with Mosty in 
lieu of it. As Captain Buzard was present or in the 
city I got him and Houston together, and Houston told 
him that as his business would prevent his giving his 
personal attention tothe delivery of the cattle he would 
deduct twenty-five cents a head if Buzard would sub- 
stitute Mosty’s contract in place of his. Buzard asked 
me if Mosty’s contract with Houston was good. Hous- 
ton answered, he being present, that R. KE. McAnulty 
was a partner to the contract, and that most of the cattle 
were gathered and then in the rail-brand in Lampasas 
county. Based on that statement, I advised Buzard to 

take it. Mr. Houston then paid me my commission, 
and I had nothing further to do with it. Houston told 
me that McAnulty had told him himself that he was 
a partner of Mosty. Houston said that Mosty was as 
good financially as he was. All this conversation oc- 
curred in the presence of Captain Buzard. Captain 
Buzard said he didn’t know anything about Mosty ; 
that he knew Houston was good, and told Houston he 
only made the transfer to accommodate him (Houston). 
Buzard told Houston that he transferred that contract, 
relying on Houston’s statement that both MeAnultyv 
and Mosty were interested in the contract and were 
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perfectly responsible. Buzard was to relieve Houston 
of the trouble of going up there and take Mosty’s con- 
tract—lI mean an assignment of it—in lieu of Houston’s 
contract, for which Houston paid him twenty-five cents 
a head. I was acting as agent for Houston in the 
sale of the cattle. 

Buzard asked me concerning the solvency of Mosty 
at the time of the interview with Houston, and just be- 
fore. When the inquiry was made by Buzard about 
the solvency of Mosty, when Houston was present, 
Houston answered it. After the answer of Houston to 
this inquiry, I told Buzard that if R. EK. McAnulty was 
a partner of Mosty it made the Mosty contract as good 
as the bank, and I then advised him to take the trans- 
fer. He had declined to take the transfer of the Mosty 
contract in place of the other up to this time. 

Buzard stated that, as he didn’t know Mosty, he 
would have to rely on our. joint statements that Hous- 
ton’s contract with Mosty was good, and, relying on that 
statement be had would make the transfer. They then 
left my office together, and I never saw the transfer 
they drew up until some time after. I kept the memo- 
randum contract in my possession from the minute it 
was drawn up until this transfer was made. I did not 
know the financial standing of L. A. Mosty at that time. 
My opportunities at that time of knowing the financial 
condition of cattle men generally was perhaps better 
than any man in the State. [hada considerable knowl- 
edge of Texas cattle men generally. (Record p. 63, 
par 166.) 

This is all the testimony pr oduced by the complain- 
ants to prove the representations alleged to have been 
made by Houston to Buzard to bring home and estab- 
lish upon Houston a knowledge of the falsity of the 
representations at the time they were made. 
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To rebut this testimony, the defendant introduced the 
following evidence: 

Deposition of the defendant, Robert A. Houston, who 
testities as to the assignment as follows: 

I came up to the San Antonio fair on the 31st of Oc- 
tober, and I met Mr. Buzard at Hord’s Hotel that night. 
I told him I was glad to meet him, as we could fix up 
our contract at this time, and it would save me another 
trip to San Antonio. He said he guessed we could ar- 
range the matter at this time. We were talking at 
Hord’s Hotel after supper on the night of the 31st, and 
I asked him where we should meet the next morning 
to fix up that contract. He said we would get together 
at the hotel next morning and go somewhere and ar- 
‘ange it. I thenseid to him: Mr. Buzard, I have got a 
proposition to make you. I said: If you will take this 
Mosty contract off of my hands and release me entirely 
I will deduct twenty-five cents a head off of each cow 
and bull. He said: Where is vour Mosty contract? let 
me see it. I handed it to him. He read it, and he asked 
me where Mosty lived. I told him in Lampasas. I told 
him that he ought to have known Mosty; that he was 
a large cattle dealer, and | had heard it said frequently 
he handled more cattle in 1881 than any Texas man on 
the market. He handed me the contract baek, and said: 
I will give you an answer in the morning. (Record p. 
85, par. 226.) 

He came to me the next morning, November Ist, about 
9 o'clock, and said: Tam ready to fix up the contract ; 
are vou? IT said: Yes, sir. He said: Come, let us go 
over to Hinkle’s office. We sat down in Hinkle’s office, 
and Buzard said: Mr. Houston, let me see that contract 
again. He read it over twice, and said if I would let 
the interest on the fifteen thousand dollars on the Mosty 
contract go with the twenty-five cents per head, and 1 


he 
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said I would to close the trade. He said he did not 
like to make a trade of that kind much; he knew 
I was good for the amount of money he had to ad- 
vance, and Mosty he did not know any thing about. I told 
him by paying me back the fifteen thousand dollars I 
had paid out, and releasing me entirely, and giving me 
his obligation for the differ ence, whieh was one dollar 
and a quarter a head, payable on the faithful compli- 
ance of the contract, | would give him the contract, 
which he did. | 

He said he did not know if Mosty was good or not. 
told him I considered him good; that I thought he 

ras good for his contracts ; that he had made two con- 
‘eis of the same kind with friends of mine in my 
county, and the parties had told me that Mr. Mosty was 
«x gentleman, and had carried out the contracts with 
them perfectly. 

He asked me who the parties were. I told him Ben- 
nett Bros. and Miller, Sayers and Kokernut. I told him 
I considered him as good as myself, as he had handled 
twice as many cattle in 1881 as I had. I told Buzard 
that Mosty had told me, as we were coming from 
Kansas together, that he was a partner of R. E. Me- 
Anulty in all their cattle dealings; that he said they 
were partners, but the contract did not show they were 
partners, but Mosty had told me they were partners. | 
told him the way that Mosty came to tell me they were 
partners was that we were talking about a herd of 
yearlings I had sold to MeAnulty, amounting to 2,500 
head. (Record p. 86, pars. 227 and 228.) 

He told me that McAnulty had given me too mmeh 
for the yearlings; that they were going to carry them 
West and grow them, and did not expect to put them 
on the market. After he had accepted the contract we 


went off to hunt a lawyer to write the contract. | 
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told him we could get Judge Smith. Wedidso. Told 
him how we wanted the contract written. He wrote it. 
Buzard gave me a draft for the amount of | money and 
we separ rated. 

Houston continues: The next time I saw Mr. Buzard 
was between the 16th and 20th of November, 1881, at 
Gonzales. He told me he was hunting me; that Mosty 
had broke, and he wished me to get that money for 
him. I told him that Mosty was the man that owed 
him the money, to go after him. He remarked that he 
might just as w ell zo aftera wet dog; that he had been 
to Lampasas, and the property was all hid, smuggled, 
and he thought his best chance was to work on me. I 
told him I owed him nothing. He said somebody owed 
him, and he did not propose to pay something for noth- 
ing. I asked why he did not come to me before he 
went to Mosty ; if I owed him, why he went to Mosty. 
He said because he would try Mosty and if he could 
get it out of him he would doso. He said: How about 
that partnership? Did you not tell me that McAnulty 
was a partner of Mosty? I told him no, that I had told 
him that Mosty had told me so coming down from 
Kansas City on the train, and Buzard said he knew I 
had Mosty and McAnulty in partnership in some way, 
and he did not remember how tt was. Mr. Henry 
Heath, a merchant of Gonzales, was present during 
this conversation. I had no further conversation with 
Mr. Buzard about the matter after this. He told me he 
would sue me to the extent of the law, as he was a 
lawyer himself. On November 10, 1881, I had an ap- 
pointment to meet M. K. Wolfe in Austin, and he told 
me in presence of W. 8S. Carothers that he thought that 
Mosty was crippled financially. IT asked him why he 
thought so, and he said that a friend of his had in- 
formed him of a draft being protested. / had never heard 
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of Mosty’s insolvency before. Littlefield nor any one 
else had ever told me of Mosty’s insolvency before this. 
I believe the statement I made to Buzard regarding the 
financial standing of Mosty to be true, and all other 
things I stated to him. (Record p. 87, par. 230.) 

Houston, on cross-examination as to the conversation 
in Hinkle’s office, in reference to the assignment, testi- 
fies : 

Major Hinkle was there a part of the time, and 
told Buzard that Mosty was good and solvent, and did 
most of the talking himself, “and told Buzard that he 
knew Mosty better than I did. Hinkle had a good deal 
to do with the tr ade, and advised Buzard to ‘take the 
assignment. He introduced me to Buzard. I had never 
known Buzard before, and Hinkle said he had sold the 
cattle to Buzard before Buzard and I spoke about the 
subject. This was in reference to the first contract. 
Hinkle was nobody’s agent in the sale of these cattle 
that I know of. I told him if he could sell the cattle 
to do so. I told Hinkle after the sale was made that I 
would give hima suit of clothes, and he came back and 
said he needed the money more than he did the clothes, 
and I then paid him twenty-five dollars in money. — I 
saw Hinkle on the night of October 31, 1881. I did 
not tell him on this night about my new proposition to 
Buzard. IT heard him and Buzard speaking privately 
about it. * * ~ JT did not tell Buzard before he 
agreed to accept the transfer of the Mosty contract that 
Mosty was as good or better than I was. [ told him 
that he ought to be as good as anybody, from the num- 
ber of cattle he claimed to have handled in 1881, (Re- 
cord p. 88, par. 225.) 

Buzard did not refuse to accept an assignment of the 
Mosty contract unless | would guarantee the fulfillment 
of it, but accepted it, and said “he would accept.it if | 
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would give him the interest on the $15,000 that Mosty 
would owe. (Record p. 90, par. 240.) 

G. N. Dilworth, a witness for defendant, speaking of 
the financial condition of Mosty, says: 

I knew nothing of Mosty’s financial condition about 
November Ist or 2d, except I believed him to be good. 
I knew nothing to the contrary until some time about 
the last of November. I gave Houston advice how to 
transfer the Mosty contract. I advised him to transfer 
it without recourse, and he remarked that he did not 
know how it ought to be done. I told him to get a law- 
yer to draw up the transfer. I told him if, inthe spring, 
there should be any trouble about the number of cat- 
tle or their delivery, he would have to go up there and 
see about it if he sold the contract and guaranteed. 
This conversation took place a day or two before the 
transfer to complainants. (Record p. 81, par. 215.) 

Continuing he says: 

At the time I gave Houston the advice to transfer 
the Mosty contract I had no knowledge of Mosty’s in- 
solvency, and heard no remarks to that effect, and no 
suspicion that he was insolvent. (Par. 216.) 

This same witness, on re-examination, says: 

Mosty’s general financiai reputation was that of a 
solvent responsible man up to the latter part of Octo- 
ber or first of November, 1881. 

L. G. Robinson, a witness for the defendant, in refer- 
ence to the partnership between Mosty and McAnulty. 
SAYS: 

Mosty told me in September, 1881, that he and Mc- 
Anulty had bought Bob Houston’s, the defendant’s 
yearlings, to be delivered, I think, at Fort Worth, in 
the spring of 1882. (Record p. 83, par. 219.) 

On cross-examination: IT know nothing of Mosty’s 
financial standing except from my own dealings with 


17 


him. I had handled his checks for four or five years. 
These checks were handled as a part of my individual 
dealings with him. It was September 13th, 1881, when 
I met Mosty at Bellville. I know nothing more of the 
partnership between Mosty & McAnulty except what 
Mosty told me. I don’t think he told me when the 
partnership commenced. He told me they had gone 
into a partnership some time before, and were in part- 
nership then. My last dealings with Mosty was some 
time in May, 1881. In 1881 I sold about two thous- 
and head of cows, and cows and calves for L. A. Mosty 
to other parties. I never bought any cattle from Mosty 
on my own account, nor for any one else. (Record p. 
83, par. 220.) | a 

S. R. Walker, a witness for the defendant, testifies in 
reference to the solvency of Mosty: As far as my 
knowledge went, Mosty’s financial standing in Septem- 
ber, and up to October, was good. I did not hear of his 
failure until some time after the trade was closed be- 
tween Buzard and Houston. 

On cross-examination, in reference to Mosty’s finan- 
cial standing: If it had been doubted I should have 
known it, Ithink. (Record p. 84, par. 223.) 

Henry Heath, a witness for the defendant, was asked 
the following questions: 

First. If you have stated, in answer to the last inter- 
rogatory, that you lived in the town of Gonzales, in No- 
vember, 1881, then please state whether during that 
month you were present at or overheard a conversation 
between Capt. Buzard, one of the plaintiffs in this case, 
and Robert A. Houston? (Record p. 92, par. 245.) 

And answered : 

First. I heard a conversation between Capt. Buzard 
and R. A. Houston. (Record p. 96, par. 255.) 

Q. If you say you were present at or overheard such 
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a conversation, then please state, as near as you can 
remember, the day of the month when the same took 
place, and what each party said. State particularly 
whether in that conversation anything and what was 


said by the parties in relation to a partnership between. 


R. E. McAnulty and L. A. Mosty; what question or 
questions were asked by Capt. Buzard, and what an- 
swer or answers were given by Houston, relative to said 
partnership. State all that was said by both Capt. 
Buzard and Mr. Houston? (Record p. 92, par. 246.) 

A. I think it was in the month of November, 1881 ; 
do not remember day of month. The first that attract- 
ed my attention to them was a remark made by Mr. 
Buzard to R. A. Houston, that he had paid his money 
for something that had no value, and R. A. Houston re- 
plied that he was as ignorant of that fact as he (Buzard) 
was. Mr. Buzard made some remark which I did not 
understand. Mr. Houston then remarked, which I sup- 
posed to be a reply to Mr. Buzard, that he came down 
on the train with Mr. L. A. Mosty from Kansas, in Au- 
gust, 1881, and he, Mosty, told me that he and R. E. 
McAnulty were partners; that is what I told you. Bu- 
zard then remarked, “ Yes, you said something of the 
kind.’ About that time I was called off in the store, 
and heard no more of the conversation. The conversa- 
tion occurred at the front northeast corner of my store 
in the town of Gonzales, in Gonzales County, Texas; the 
parties, Mr. Buzard and R. A. Houston, were sitting on 
a pair of skids; there were three front doors in my 
store-building, and I was standing in the east front door 
of the same. (Record p. 96, par. 256.) 

J. H. Stephens, a witness for the defendant, being 
asked : 

If you have stated what you know of the said part- 
nership, then please state. now whether you know any- 
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thing of a cattle contract between said L. A. Mosty and 
Robert A. Houston, existing in the summer and fall of 
1881, and what you know about that contract. State 
also whatever and what connection that contract had 
with the partnership of McAnulty & Mosty? (Record 
p. 99, par. 264.) 

A. I know nothing of a contract between McAnulty 
and Mosty, or: between Mosty and Houston, in regard 
to a partnership as before stated, and all that I do know 
about this business is as follows: In the storehouse of 
Wright, Beverly & Co., in Dodge City, Kansas, about 
the time the contract between Mosty and Houston was 
said to have been made, R. E. McAnulty said to 
me, “It is my money that is furnishing those cows, but 
Bob does not know it.” I understood this statement 
to refer to the contract between Mosty and Houston, 
because Houston and McAnulty had just had a conver- 
sation in reference to that contract, which I heard, and 
this remark was made just after Robert Houston left 
the house, (Record p. 103, par. 276.) 
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The appellee contends: 


1. That the allegations of fraud in the bill are not. 


established by the evidence. 


2. This appeal must be dismissed because, neither 
in the transcript of record, nor in the brief of appel- 
lants, is there any allegation, either general or specific, 
that the decree is erroneous in any respect. 


3. That the complainants in this case have a remedy 
at law, if any at all, in an action on the case in the 
nature of deceit, and should not seek a rescission of 


the contract in equity. 


4, Admitting, for the purpose of argument, that the 
alleged fraudulent representations were made, they do 
not constitute adequate ground for the abrogation of 
this contract of assignment. 


5. Fraud must be strictly proved as alleged. — 


————eEO 
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Second. This appeal must be dismissed because, 
neither in the transcript of record, nor in the brief of 
appellants, is there any allegation, either general or spe- 
cific, that the decree is erroneous in any respect. 

Rule twenty-one of this court provides that the brief 
of the counsel for the plaintiff in error, or appellant, 
shall contain, “in the order here stated :” 


“1. A concise abstract, or statement of the case, 
presenting succinctly the questions involved and the 
manner in which they are raised. 


“2. A specification of the errors relied upon, which, 
in cases brought up by writ of error, shall set out sepa- 
rately and particularly each error asserted and intended 
to be urged; and in cases brought up by appeal the spe- 
cification shall state, as particularly as may be, in what 
the decree is alleged to be erroneous.” * * * 


“4, When there is no assignment of errors, as _ re- 
quired by section 997 of the Revised Statutes, counsel 
will not be heard, except at the request of the court; 
and errors not specified according to this rule will be 
disregarded ; but the court, at its option, may notice a 
plain error not assigned or specified. 


“5. When, according to this rule, a plaintiff in error 
or an appellant is in default, the case may be dis- 
missed on motion; and when a defendant in error or 
an appellee is in default, he will not be heard, except 
on consent f his adversary, and by request of the 
court.” 


Mi 
* 
x 
: 
eS 
: p 
ag 
va 
rr 
8 
‘3 
as 
a 
b ag 
+, 
ae 
; 
i 
i f 
; Re 
> 
x) 
Fe 
7 ‘4 
“2 
os 
ar 
43 
{ al 
i 7 
+ ny 
' 4 
. s 
5 th 
f Ea 
4 
oe 
{ ~ 
= 
: 4 
: # 
; 3 
$ 
‘ 
' 2 
g 
, 
> 
s 
4 
, & 
i 
t § 
x 4 
t 
a3 
: 
[ 
; 
+ 


22 


There is nothing in appellant’s brief which raises 
a question of error either in law or fact, and if there 
be any question at all for consideration, it rises infer- 
entially from a discussion of the weight of evidence. 

On appeal, the burden of proof is upon the appel- 
lant, to show that the decree is erroneous, and, under 
this rule, he must specify in what the error consists. 

Chief Justice Taney, in Taylor vs. Harwood—an 
admiralty suit in the circuit court—held that the judg- 
ment of the court below, on appeal, is to be regarded 
as correct, unless the appellant can show it to be erron- 
eous. (Taney’s Decs., 446.) 

The principle holds equally true in equity. 

Mr. Phillips, in his work on practice (p. 208), says: 
“The twenty-first rule, in case of appeal, requires an 
abstract of the proofs and pleadings, exhibiting clearly 
and succinctly the issues presented.” “Kach error must 
be separately alleged, and particularly specified, other- 
wise, it will be disregarded.” 

In Portland Co. vs. United States, (15 Wall. 1) the 
Chief Justice, delivering the opinion of the court, said : 

“From time to time, the court has adopted rules of 
practice intended to facilitate the presentation of 
causes by counsel and their consideration by the court. 
Finding that these rules, through the inattention of the 
bar, had failed in a great degree of their intended 
effect, we promulgated at the last term, and for the 
same end, an amended twenty-first rule.” *~ * = # 

“In the case before us, this rule has been totally dis- 
regarded on the part of appellant. We shall, there- 
fore, dismiss the appeal.” 

In view of the fact that the rule has been totally 
disregarded in this case also,and there being in the 
record no plain or apparent error, we respectfully ask 
that the appeal be dismissed. 
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‘Third. Zhe complainants in this case have u remedy 
at law, if any at all, in an action on the case in the 
nature of deceit, and should not seek a rescission of the 
contract in a court of equaty. 

The sixteenth section of the judiciary act of 1789, 
(1 Stat., p. 82,) provides: “That suits in equity shall 
not be sustained in either of the courts of the United 
States, in any case where plain, adequate and com- 
plete remedy may be had at law.” 

The bill here is based solely upon the allegations 
that the complainants were induced to take an assign- 
ment of the Mosty contract by the false, deceitful and 
fraudulent representations of defendant. It alleges 
that the representations were not only false in fact, but 
were known to be false by the defendant when he made 
them. 

Consequently it makes a case of actual fraud—that 
fraud arising from circumstances of imposition. 

In Boyce’s Executors vs. Grundy, (3 Peters, 210,) 
which appears to be a leading case upon this subject, 
Mr. Justice Johnson, said: “This court has been often 
called upon to consider the sixteenth section of the 
judiciary act of 1789, and as often, either expressly or 
by course of its decisions, has held that it is merely 
declaratory, making no alteration whatever in the rules 
of equity on the subject of legal remedy. It is not 
enough that there is a remedy at law; it must be plain 
and adequate, or in other words, as practical and effi- 
cient to the ends of justice, and its prompt administra- 
tion, as the remedy in equity. 

Mr. Justice Swayne, in reviewing this doctrine, says: 
“ But where the remedy at law is of this character, the 
party seeking redress must pursue it.” (Parker vs. 
Cotton Co., 2 Black, 5-£5.) 

In the practical administration of their equitable 
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powers, the national judiciary have constantly affirmed, 
-and steadily adhered to the doctrine in its negative 
form—that the equitable jurisdiction does not exist, 
and will not be exercised in any case, or under any 
circumstances, where there is a certain. adequate and 
complete remedy at law. 

The cases on this subject are so numerous that it is 
difficult to make a selection, consequently we cite a 
few of them: 

Thompson vs. Railroad Co., 6 Wall, 134-137. 
Knox vs. Smith, 4 How., 298. 
Bennett vs. Butterworth, 11 How., 669. 
Parker vs. Cotton Co., 2 Black, 545. 
Oelrich vs. Spain, 15 Wall. 211. 
Lewis vs. Cocks. 23 Wall., 466. 
Van Norton vs. Merton, 99 U.S., 378. 
Guarantee Co. vs. Water Co., 107 U.S., 208. 
Baker vs. Biddle, 1 Baldwin, 394. 

This case treats very fully of the whole doctrine. 


If the fraudulent allegations are true, the bill makes 
_a clear case for an action for deceit, and the judgment 
in such an action would be as fully adequate as can be 
the remedy by decree here. 

A familiar illustration of the right to bring a com- 
mon law action for fraudulent representation, as fur- 
nished by text writers, is an action brought for falsely 
representing a third party to be solvent, and thereby 
inducing the plaintiff to part with his money. 

Pasley vs. Freeman, 2 Smith’s L. C., 92. 
Bispham’s Equity, p. 253. 


As late as April, 1885, this court, in Litchfield vs. 
Ballou—a suit in chancery to enforce payment of 
moneys for which it had been previously held an action 
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at law could not be maintained, held—*“ when a bill in 
chancery sets forth facts which would support an action 
at law for money loaned and received, the latter is the 
appropriate remedy, and the bill fails for want of © 
equitable jurisdiction.” (Litchfield vs. Ballou, 114 U. 
S., 190. 

Of + ae the court will always recognize a distinc- 
tion between one who has merely parted with his money, 
which can be made good in an action for damages, and 
one who might otherwise suffer an irreparable injury. 
In the first case equity would dismiss the bill for failure 
of jurisdiction, because of an adequate remedy at law, 
and in the second they would render a decree for 
specific performance or such other relief as the circum- 
stances of the case might warrant. ie 

Jackson vs. Ashton, 11 Peters, 229. 
Parkhurst vs. Van Courtland, 1- Johnson, N. Y., 
p. 15. 


We submit that in view of the allegations of the bill, 
if the charges are well founded, and in the light of these 
authorities, an action on the case at law for the fraud- 
ulent representations would give an adequate remedy, 
and the judgment in such an action would be an exact 
equivalent of the remedy which can be given by decree 
in this suit, that is, the sum of money paid on the as- 
signment with damages and interest, and consequently 
that the decree below must be affirmed. 
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Fourth. Admitting for the purpose of argument that 
the alleged fraudulent representations were made, they 
do not constitute adequate ground for the rescission of this 
contract of assignment. 

Having accepted the assignment without recourse, 
the parties not standing in a relation of trust or confi- 
dence, and the representations being of matters equally 
within the means of knowledge of both parties, the 
complainants are estopped from averring that they 
failed to make those inquiries which, as persons of ordi- 
nary prudence and caution, they should have made. 

Mr. Justice Story says (Equity Jurisprudence, p. 209, 
sec. 197): “The representation must not only be in 
something material, but it must be in something in re- 
gard to which the one party places a known trust and 
confidence in the other. /t must not be a mere matter 
of opinion, equally open to both parties for examina- 
tion and inquiry, where neither party is presumed to 
trust to the other, but to rely on his own judgment. 
Not but that misrepresentation, even in a matter of 
Opinion, may be relieved against as a contrivance of 
fraud, in cases of peculiar relationship or confidence, or 
where the other party has justly reposed upon it, and 
has been misled by it. But, ordinarily, matters of 
Opinion between parties dealing upon equal. terms, 
though falsely stated, are not relieved against, because 
they are not presumed to mislead or influence the other 
party, when each has equal means of information. 
Thus a false opinion expressed intentionally by the 
buyer to the seller of the value of the property offered 
for sale, where there is no special confidence or relation 
or influence between the parties and each meets the 
other on equal grounds, relying on his own judgment, 
is not sufficient to avoid a contract of sale.” 

“A mistaken opinion of the value of property, if 
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honestly entertained and stated as opinion merely, un- 
accompanied by any assertion or statement untrue in 
fact, can never be considered as a fraudulent misrepre- 
sentation.” Hepburn vs. Dunlop, 1 Wheaton, 189; 
Irwin vs. Kirkpatrick, 3 Eng. Laws and Eq,., 17. 

“Tn order that a misrepresentation may support an 
action at law or be a ground for relief in equity it 
is essential that it should be material in its nature and 
should be a determining ground of the transaction.” 
Benjamin on Sales, Bennett's Ed., p. 465, Note E, and 
the numerous authorities in support thereof. 

“The misrepresentation which will vitiate a contract 
of sale and prevent a court of equity from aiding 
its enforcement must relate to a material matter, con- 
stituting an inducement to the contract and respecting 
which the complaining party did not possess at hand 
the means of knowledge, and it must be a misrepresen- 
tation upon which he relied and by which he was 
actually misled to his injury.” | 

“Where the means of knowledge are at hand and 
equally available to both parties and the subject of 
purchase is alike open to their inspection, if the pur- 
chaser does not avail himself of these means and oppor- 
tunities, he will not be heard to say, in impeachment 
of the contract of sale, that he was deceived by the 
vendor’s misrepresentation.” (Slaughter, administrator, 
vs. Gerson, Mr. Justice Field’s opinion, 13 Wallace, 
379-383.) “If,” the opinion continues, “having eyes he 
will not see matters directly before them, where no con- 
cealment is made or attempted, he will not be entitled 
to favorable consideration when he complains that he 
has suffered from his own voluntary blindness, and been 
misled by over confidence in the statements of another. 
And the same rule obtains when the complaining party 
does not rely upon the misrepresentation, but seeks 
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from other quarters means of verification of the state- 
ments made, and acts upon the information thus ob- 
tained.” 

It cannot be supposed that the complainant Buzard 
relied solely and entirely upon the representations alleged 
to have been made by the defendant, when he had only 
met him once before the final transaction ; and if he did 
sv rely then he was grossly negligent in not seeking to 
substantiate the statements of an entire stranger in 
such an important business transaction, and especially 
so when he had, or could have had, ample time to in- 
form himself as to the correctness of such statements. 

The fact whether McAnulty was a partner of Mosty in 
this contract, is not material in this case, as it does not 
appear upon the face of the Mosty contract that he was 
interested in the performance of said contract, or had 
anything to do with it. This fact, coupled with the 
clause in the assignment that it should be without re- 
course upon Houston, ought to have put complainants 
upon inquiry in respect to a _ representation upon 
which, they allege, to have mainly relied. 

Buzard, it seems by his testimony, was very careful 
to inform himself about the financial standing of Mc- 
Anulty and Houston, but it does not appear that he 
even tried to ascertain the financial standing of Mosty, 
when he had so many facilities at hand for so doing. 

There is much to show in the evidence that the fact 
of Mosty's failure was not known until about the early 
part of November, 1881, after this transaction had 
taken place. Buzard’s testimony shows that his neigh- 
bor, Carothers, from whom he learned of Mosty’s failure, 
first heard of it about Nov. 9. Record p. 56, par. 147. 

R. E. McAnulty says “he does not know whether 
Mosty was solvent or not at the dissolution of the part- 
nership.” Record p. 79, par. 210. 
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These are the only witnesses for the complainants 
who touch upon this subject. 

Dilworth, a banker, who should be conversant upon 
such subjects, says “Mosty’s general financial reputation 
was that of a solvent, responsible man up to the latter 
part of October or November 1, 1881.” Record p. 82, 
par, 217. 

S. RK. Walker says: “I did not hear of the failure of 
Mosty until some time after the trade was closed be- 
tween Buzard and Houston.” Record p. 84, par. 223. 

Buzard swears that he did not hear of it until No- 
vember 10, 1881, in Austin. Record p. 87, par. 230. 

This evidence seems to show that Mosty was a sol- 
vent man on November 1, 1881, or generally so re- 
garded, and if Buzard made inquiry concerning his 
standing his inquiries elicted favorable answers. 

What was L. A. Mosty’s general financial reputation ? 

Buzard swears he did not know anything of Mosty’s 
standing or financial condition. 

D. W. Hinkle swears he did not know anything of 
Mosty’s standing at the time of this. transaction, and 
says his opportunities were better, perhaps, than any 
other man in the State of knowing the standing of cat- 
tle’ men generally. Record p. 63, bottom of page. 
But, in another place, Buzard swears Hinkle told him 
that Mosty was good, and that he had handled over 
20,000 head of cattle that season, and had made a lot 
of money. Record p. 59, par. 155. | 

Thomas Dewees and John W. Gamel do not mention - 
Mosty’s name in their testimony. 

McAnulty says, on cross-examination: I do not state 
that Mosty was solvent or insolvent at the time of. the 


‘dissolution of the partnership. Record p. 77, par. 210. 


Of witnesses for defense— 
Houston says: “I told him (Buzard) I considered him 
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(Mosty) good ; that I thought he was good for his con- 
tracts; that he had made two contracts of the same 
kind with friends of mine in my county, and the parties 
told me that Mosty was a gentleman, and had carried 
out the contracts with them perfectly. He asked me 
who the parties were, I told him Bennett Bros. and Mil- 
ler, Sayers and Kokernut. Record p. 86. par. 227. 

G. N. Dilworth, L. G. Robinson, and S. R. Walker 
also swear that Mostv’s financial standing was good. 

Was there a co-partnership existing between L. A. 
Mosty and R. E. McAnulty at the time the contract was 
entered into between Mosty and Houston? 

Buzard swears, “Houston stated then that he knew 
McAnulty was a partner, as McAnulty had told him 
so.” Record p. 50, par. 130. 

Hinkle swears, “ When Houston spoke of McAnulty as 
being a partner of Mosty, he said that McAnulty, and 
not Mosty, had told him so.” Record p. 64, par. 167. 

McAnulty, of course, swears that he was not a part- 
ner with Mosty in this contract, and it was only nat- 
ural for him to so swear, for otherwise, if he admitted 
the partnership, he would become liable upon such 
contract. 

Houston swears, “I told Buzard that Mosty had told 
me, is we were coming from Kansas City together, that 
he was a partner of R. E. McAnulty in all their cattle 
dealings; that he said they were partners, but the con- 
tract did not show that they were partners, but Mosty 
had told me they were partners.” Record p. 86, par. 
228. 

After the failure of Mosty. Buzard went to Gonzales, 
Houston’s home, to demand the return of his money. 
After some further conversation, Houston swears that 
Buzard said, “ Did you not tell me that McAnulty was 
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apartner of Mosty? I (Houston) told him no, that 
Mosty had told me so coming down from Kansas City 
on the train, and Buzard said he knew J had Mosty and 
McAnulty in partnership in some way, and he did not re- 
member how it was.” Record p. 87, par. 230. 

Henry Heath, in his testimony, corroborates Hous- 
ton’s in regard to this conversation. Record p. 97, 
par. 257. 

J. H. Stephens swears * * * “All I know about 
this business, is as follows: In the storehouse of Wright, 
Beverly & Co., in Dodge City, Kansas, about the time 
the contract between Mosty and Houston was said to 
have been made, R. E. McAnulty said to me: ‘/t¢s my 
money that is furnishing those cows, but Bob does not 
know wt.’ I understood this statement to refer to the 
contract between Mosty and Houston, because Houston 
and McAnulty had just had a conversation in reference 
to that contract, which I heard, and this remark was 
made just after Robert Houston left the house.” Record 
p. 103, par. 276. 

It will be seen by reference to Record (p. 45, par. 
116) that the defendant endeavored to obtain the tes- 
timony of L. A. Mosty, but the officer to whom the 
commission was addressed returned the same, saying 
that he (Mosty) was absent from the State. 

A representation which merely amounts toa state- 
ment of opinion, judgment, probability or expectation, 
or is vague and indefinite in its nature and terms, or is 
merely a loose, conjectural or exaggerated statement, 
goes for nothing, though it may not be true, for a man 
is not justified in placing reliance on it. An indefinite 
representation ought to put the party to whom it is 
made upon inquiry. If he chooses to put faith in such 
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a statement, and abstains from inquiry, he has no ground 
of complaint. 

Kerr on Fraud, p. 82, and English cases cited. 

Payne vs. Smith. 20 Georgia, 654. 

Turner vs. Navigation Co., 2 Dev. Ch. (N: Car.), 

236. 
Halls vs. Thompson, 1 Smed. & Mar. (Miss.), 443. 
Generally speaking, an honest statement of fact, be- 

lieved to be true by the party making it, though made 
with a view to being acted upon, and justifying action 
upon it from the standpoint of the conduct of a pru- 
dent man, will not, upon turning out to be false, create 
a liability for damages against the party making it, nor 
would it afford the complaining party ground for relief 
from any contract which he may have made with the 
supposed wrongdoer under the inducement of such a 
misrepresentation, so far, at least, as such relief is de- 
manded on the ground of fraud. Fraud is not estab- 
lished, and redress or relief will not in general be granted, 
without proof that the party who made the false rep- 
resentation knew at the time that it was false. 

Bigelow on Fraud, p. 57, and English cases cited. 

Carley vs. Wilkins, 6 Barbour, 557. 

Pomeroy’s EKq., sec. 878. 


It is clear from this review of the evidence that the 
representations were and could only be matters of opin- 
ion equally open to the knowledge of both parties and, 
as we said before. misrepresentations in matters of 
Opinion will only be relieved against in cases of trust 
and contidence, where the party deceived has a right 
to rely upon the statements. 
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Fifth. Fraud must be strictly proved as alleged. 
“In all cases where the cancellation or surrender of 
a contract is sought on the ground of fraud, equity can 
give no relief, unless a case of fraud be definitely and 
distinctly alleged, and clearly and distinctly proved as 
alleged.” | | 
Story’s Eq., sec. 694, vol. 1. 
Atlantic Delaine Co. vs. James, 94. U. S., 207. 


If the alleged representations constitute fraud at all 
they make a case of actualfraud. The party to whom 
they were made did not stand in a position of trust or 
confidence, and was not. justified in relying upon repre- 
sentations in reference to a matter open to him. Conse- 
quently it is necessary for him to prove not only that 
the representations were false in fact, but that the de- 
fendant knew them to be false at the time they were 
made. 

Mr. Justice Clifford, in Hagar vs. Thompson (1 Black, 
91), says: “Fraud cannot be presumed, or inferred 
without proof, in a court of equity, any more than in a 
court of law, and in both the rule is that he who makes 


the charge must prove it.” 
See also Greeg vs. Lessee of Sayre, 8 Pet., 244. 


The defendant swears that at the time of assigning 
the Mosty contract, he believed Mosty to be solvent, 
and he also believed that McAnulty was a partner of 
Mosty’s. But the complainant has endeavored to prove 
that Houston had knowledge of the insolvency of 
Mosty, and also of the fact that McAnulty was nota 
partner in the transaction, but the evidence introduced 
is clearly insufficient to establish either of the propo- 
sitions. 

There are well established limits to the equitable 
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conception of actual fraud. Where a party makes a2 
statement, which proves to be untrue, and has at the 
time no knowledge of its truth, and no reasonable 
ground for believing it to be true, of course he is 
chargeable with fraud, although he had no absolute 
knowledge on the subject. But if he makes a state- 
ment which is untrue, but at the time of making it he 
honestly believes it to be true, and this belief is based 
upon reasonable grounds, the misrepresentation so 
made cannot be relieved against even in a court of 
equity. 

Sawyer vs. Prickett & Wife, 19 Wall., 146. 
Cabot vs. Christee, 42 Vermont, p. 121. 

Fisher vs. Mellen, 103 Mass., p. 503. 

Wakeman vs. Daley, 51 N. Y., p. 27. 

Marsh vs. Falker, 40 N. Y., p. 562. 

Weed vs. Case, 55 Barbour, 534. 

Wheeler vs. Randall, 48 III, p. 182. 

Fulton vs. Hood, 34 Penn., 365. 


The testimony does not establish that the alleged 
representations were assertions of fact, and, at most, 


they could only be statements based upon general 


knowledge, information and judgment. It was not a 
matter generally known that Mosty was insolvent at the 
time of this assignment, and the defendant stood in no 
peculiar relation to him whereby he could know as a 
fact anything of his financial position. 

The parties to this assignment dealt upon equal 
terms. There was no relationship of trust or confidence 
between them. Buzard, according to his own state- 
ment, was a lawyer, (Record p. 87. par. 230), and we 
must infer from his extensive business that he was no 
novice in the knowledge of the legal rights and obli- 
gations of contracting parties. 
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Again, if there was a man who should have known 
the financial reputation of cattle men generally, and 
especially of so prominent a dealer as L. A. Mosty, it 
was D. W. Hinkle, who was one of the active proprie- 
tors of the Texas Live Stock Journal. Hinkle swears 
(Record p. 63, bottom,) that “my opportunities at that 
time of knowing the financial condition of cattle men 
generally was perhaps better than any man in the State.” 
He also swears that he did not know the financial stand- 
ing of Mosty at the time the contract was assigned. 


But Mr. Buzard, whose witness Hinkle was, swears 


that “Hinkle said that he considered that contract 
(Mosty’s) perfectly good” * * * and that“he kuew 
Mosty was good, as he had handled at least 20,000 head 
of cattle that season and had made a lot of money. 
Hinkle advised me to take an assignment of that con- 
tract instead of completing the other. This was a short 
time before, probably half an hour before Houston 
came to the meeting.” Record p. 59, par. 155. 

It seems clear from the whole evidence that this con- 
versation at the private conference between Hinkle and 
Buzard, just prior to the final consummation of the trans- 
action, Buzard, acting on the advice and knowledge of 
Hinkle, concluded to accept the assignment of the con- 
tract, and not upon the representations alleged to 
have been made by Houston. Record p. 63, par. 166. 

There is much to show that Buzard relied almost en- 
tirely upon Hinkle’s representations. “I told Buzard 
that if KR. E. McAnulty was a partner of Mosty. it made 


~ the Mosty contract as good as the bank, and I then 


advised him to take the transfer of the Mosty contract 
in the place of the other.” Again, he says, “I stated 
(to R. S. Walker) Buzard wanted to have a talk with 
me before he gave: Houston a definite answer. I had 
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this talk with Buzard. In this talk / did not tell him of 
Mosty’s financial condition.” Record p. 65, par. 171. 

This is substantially the evidence produced by the 
complainants to establish the allegations in their bill, 


of deceitful and fraudulent representations. 
J AMES F’. MILLER, 


Solicitor for Appellee. 


